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PEEFACE. 


The  present  Digest  of  Highway  Cases  oontains  all  the  decisions 
by  the  High  Court  from  the  earliest  Beports  down  to  the  end 
of  Easter  Term,  1903.  To  make  the  work  of  practical  utility 
to  highway  surveyors  and  others  who  may  not  possess  a  law 
library,  I  have  inserted  at  the  commencement  all  the  principal 
Statutes  dealing  with  Highways,  Bridges,  and  Locomotives  on 
Highways,  and  a  complete  index  to  the  whole  work. 

There  can  be  very  litUe  doubt  but  that  the  law  relating  to 
highways  requires  consolidating,  for  it  is  in  a  most  entangled 
state.  The  Public  Health  Act,  1875,  consolidated  the  then 
existing  laws  relating  to  Public  Health,  but  since  that  date 
numerous  other  Acts  connected  with  that  branch  of  law  have 
repealed,  or  amended,  parts  of  that  Act,  and  now  it  would  be 
an  advantage  to  have  another  consolidation  of  the  Public 
Health  Statutes.  Since  the  time  of  the  passing  of  the  High- 
way Act,  1835,  there  have  been  passed  from  time  to  time  a 
large  number  of  statutes  relating  to  Highways  and  Loco- 
motives, so  that  at  the  present  day  it  is  a  somewhat  difficult  and 
tedious  task,  even  for  a  lawyer,  to  find  out  what  the  law  is — 
muc^  more  must  it  be  for  the  layman  to  do  so.     This  difficulty 
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in  interpreting  the  English  Statute  Law  arises  out  of  our 
method  of  legislation.  An  Act  is  no  sooner  passed  than  it  is 
found  to  be  not  sufficiently  comprehensive,  and  a  Bill  is  intro- 
duced to  repeal,  amend,  or  add  to  one  or  more  sections  of  the 
principal  Act.  This  process  of  repealing,  amending,  or  enlarging 
particular  sections  of  the  original  Act  goes  on  from  yeax  to  year, 
until  at  last  the  particular  branch  of  law  becomes  very  complex. 
This  difficulty  of  interpretation  would  be  reduced  to  a  minimum 
if  Parliament,  when  repealing  or  amending  any  particular  sec- 
tions of  an  Act,  were  to  repeal  the  previous  Act  and  re-enact  it 
in  its  amended  form.  By  this  means  both  lawyers  and  laymen 
would  be  able  to  obtain  in  one  Act  the  whole  of  the  legislation 
on  that  particular  subject.  True,  there  are  published  from  time 
to  time,  under  authority,  what  are  termed  Revised  Statutes ; 
but  they  are  many  years  in  arrears  with  the  statutes  published, 
and  they  do  not  codify,  but  merely  publish  the  statutes  with 
the  repealed  sections  omitted.  Certain  branches  of  the  law  have 
been  codified,  such  as  the  Merchant  Shipping  Act,  1894,  and 
the  Factory  Act,  1901 ;  but  there  have  been  several  amend- 
ments of  the  former  statute,  and  when  the  Factory  Act  re- 
quires amending,  the  Act  of  1901  will  be  termed  the  principal 
Act,  and  numerous  other  statutes  will  be  added  to  interpret  or 
enlarge  the  principal  Act,  and  this  process  will  go  on  for  a 
number  of  years,  until  it  is  codified  again. 

My  best  thanks  are  due  to  my  friend  Mr.  E.  A.  Dunn,  B.A. 
of  Trinity  College,  Dublin,  and  of  the  Middle  Temple,  Bar- 
rister-at-Ijaw,  who  has  given  me  most  valuable  help  in  assisting 
to  make  the  Table  of  Cases,  and  doing  other  work  connected 
with  the  book. 
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I  beg  fijfio  to  tender  my  sincere  thanks  to  the  Proprietors  of 
the  Law  Journal  Eeports,  Law  Times  Reports,  and  Weekly 
Reporter,  and  to  the  Incorporated  Council  of  Law  Reporting  for 
their  courtesy  in  permitting  me  to  make  use  of  the  head-notes 
in  their  Reports  for  this  Digest  where  I  have  required  them. 

I  should  be  grateful  to  anyone  using  this  book  if  he  would 
inform  me  of  any  inaccuracies  he  may  come  across,  or  for  any 
suggestion  for  improvement  in  a  subsequent  edition. 


J.  E.  R.  STEPHENS. 


2,  Essex  Goukt,  Temple,  E.G. 

April,  1903. 


Digitized  by 


Google 


BY  THE  SAME  AUTHOR. 

DIGEST  OF  PUBLIC  HEALTH  CASES, 

COMPBISINO 

All  the  Cases  from  the  earliest  Reports  down  to  Easter,  1902. 

Price  2 Is.  nett. 

SANITARY  PUBLISHING  COMPANY,  Ltd., 
5,  Fettbb  Laite,  London,  E.G. 


Digitized  by 


Google 


CONTENTS. 

STATUTES  SELATnrO  TO  HIOHWATS  AVD  LOCOMOTIVES. 

HioawAT  Act,  1836  (5  &  6  Will.  4,  o.  60)    , 1 

HioHWAT  (Bailwat  CBoesoroB)  Act,  1839  (2  &  3  Vict.  0.  46)  66 

Highway  Aor,  1841  (4&6  Viot.  o.  61) 66 

Highway  Act,  1845  (8  &  9  Vict.  o.  71) 67 

Towns  Jxprovemxsxt  Clauses  Act,  1847  (10  &  11  Vior.  o.  34,  as.  64 — 83)  . .     67 

TowH  Police  Clauses  Act,  1847  (10  &  11  Vict.  o.  89,  ss.  21--28)    76 

Locomotive  AoT,  1861  (24  &  25  Vict.  o.  70) 81 

Highway  Act,  1862  (26  &  26  Vior.  o.  61) 86 

Highway  Act,  1863  (26  &  27  Vict.  c.  61) 106 

Highway  Act,  1864  (27  &  28  Vict.  o.  101)    106 

Locomotives  Act,  1865  (28  &  29  Vict.  o.  83)    129 

Public  HEALra  Act,  1875  (38  &  39  Vict.  c.  66,  ss.  144—163) 133 

Sale  of  Exhausted  Pabish  LAin>s  Act,  1876  (39  &  40  Vict.  o.  62)  143 

Highways   and   Locomotives  (Amendment)  Act,  1878  (41  &  42  Vict. 

0.77) 146 

Highway  Rate  Assessment  and  Expenditube  Act,  1882  (46  &  46  Vict. 

c.  27) 163 

QuABBY  (Fencing)  Act,  1887    166 

Local  GovBBNMENT  Act,  1888(51  &  52  Vict.  c.  41)    167 

Highways  and  Beidobs  Act,  1891  (64  &  65  Vict.  o.  63)    176 

Babbed  Wibe  Act,  1893    176 

Local  Govebnmbut  Act,  1894  (56  &  67  Vict.  c.  73)   178 

Locomotives  Thbeshing  Engines  Act,  1894  (67  &  68  Vict.  c.  37) 181 

Locomotives  on  Highways  Act,  1896  (59  &  60  Vict.  c.  36) 182 

Locomotives  Act,  1898(61  &  62  Vict.  c.  29)  186 


Digitized  by 


Google 


k  •  k 


VIU  CONTENTS. 


STATUTES  SVLATDIO  TO  BBIDOES. 

PAGE 

Maoha  Chabta  (25  Edw.  1,  0. 15)    187 

Statute  of  Bbidoes  (22  Bxat.  8,  o.  5) 187 

Gbbxzoeabi,  Whebe  Rioht  to  Repaib  Disputed,  1694  (5  &  6  W.  &  H.  o.  11)  192 

Asbebsmemt  op  Towm  Towabdb  Repub,  1702  (1  Amrs,  St.  1,  o.  18)  193 

GoNTBAOTS  FOB  Repub,  1739  (12  Geo.  2,  c.  29) 195 

FuBCHAAB  OF  Laivds,  1741  (14  Geo.  2,  0.  33) 197 

Pbooubbicent  of  Matebiau,  1803  (43  Geo.  8,  o.  59)  198 

SUPEBZHTENBEEOE  OF  RePAZBS,  1812  (52  GeO.  3,  0.  110) 202 

PuBOHASE  OF  BuiLDDTOB,  1814  (54  Geo.  3,  0.  90) 206 

QuABBTnro  of  Stoites,  1815  (55  Geo.  3,  c.  143)    207 

Municipal  Gobpobations  Aot,  1882  (45  &  46  Vict.  o.  50) 212 


Digitized  by 


Google 


CONTENTS  OF  DIGEST. 


PAGE 
AXTTHOBIIISS — 

(1)  County  Council 213 

(2)  District  Council 213 

(3)  Surveyor 219 

BZOTOLBB 237 

Bbidoes — 

(1)  Liability  to  Bepair    ....  239 

(2)  Non-repair 268 

(3)  Liability  for  Injuries  and 

Nuisance 261 

(4)  BateabiUty 263 

(5)  Other  Matters 264 

Csbahov  (of  Hiohwats) 266 

DBDiGAnoir 274 

DiVBBSiON  Ain>  Stoppage— 

(1)  By  Order  of  Justices  ....  305 

(2)  By  Indiyiduals    323 

(8)  Under  Indosuro  Acts    . .  324 

EXTBAORDDTAST  TsAFFIO 334 

Fkbbib8 •••.•.....«••••  344 

LoooxonvES 363 

Negligence — 

(1)  Generally 369 

(2)  Where   Work    done    by 

Contractor 367 

(3)  Lialrility  of  Contractor  . .  371 

(4)  Persons     Acting     under 

Statutory  Powers  ....  373 

NxriSAHGES 879 

Obsieuotion — 

(1)  What  amounts  to   389 

(2)  Bemoral  399 

(3)  Action  for  Injuries  caused 

by 401 

(4)  Proceedings 411 

Ohtenoes— 

(1)  Generally 414 

(2)  Proceedings  for 419 


PAGE 

Railwats — 

(1)  Generally  with  respect  to 

Boads  and  Bridges    . .  420 

(2)  Interference  with  Boads..  440 

(3)  Level  Crossings 467 

Bates 464 

Bbpaib  (op  Highways) — 

(1)  Authorities   and  Persons 

liable  for 475 

(2)  Obtaining  Materials  for..  604 

(3)  Liability  for  Damages  for 

Non-repair 609 

(4)  Indictment      for      Non- 

repair    614 

Son.  (Pbopebty  in)— 

(l)Offfighways 636 

(2)  Of  Adjoining  Land    ....  642 

Tolls — 

(1)  Toll  Bars  and  Houses    . .  644 

(2)  Letting  Tolls 647 

(3)  Mortgage  of  Tolls 551 

(4)  Toll  Collectors 655 

(6)  On  what  payable    667 

(6)  Exemptions 662 

(7)  Evading  Payment 678 

TUENPULB  BOAOS-^ 

(1)  Generally , 682 

(2)  Trustees    and    Commis- 

sioners    683 

(3)  Bepair  of 594 

(4)  Application  of  Highway 

Bates  to  the  Bepair  of  597 
(6)  Application  of  Funds  ...  601 

(6)  Offences  upon 603 

(7)  Conyersion     into     Main 

Boads 604 

ADDENDA   606 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  CASES. 


Abkbcbokbt  r.  Fermoy  Town  Gounoil, 

300. 
Ablert  r.  Pritohard,  569. 
A.braham  v.  G.  N.  By.,  430. 
Abson  V.  Fenton,  329. 
Adams  r.  Lakeman,  234. 

—  V.  Lanuashire    and   Yorkshire 

Rjr.,  403. 
Addison  r.  Round,  230. 
Ad  lam  v,  Coulthurst,  544. 
Aldred  r.  North  Midland  Ry.,  425. 
Alldred  v.  West  Metropolitan  Tram- 
ways, 511. 
Allen  r.  Hayward,  379. 

—  V.  Ormond,  267. 
ADnnU  r.  Potter,  586. 

Alresford  Rural  Sanitary  Authority  r. 

ScoU,  505. 
Alston  V.  Scales,  221. 
Amesbury  Uuion  v.  Wilts  J  J.,  477. 
Angus  r.  Dalton,  277. 
Anon.,  491,  543. 
Armagh  Union  r.  Bell,  357. 
Arnold  v.  Blake,  293. 

—  V.  Holbrook,  292. 
Ashton  V.  Langdale  (Ld.),  554. 
Aspinall  v.  Brown,  272. 

Atherton  r.  Cheshire  County  Council, 

412. 
Att.-aen.  V,  Barker,  387. 

—  V,  Barry  Dock  and  Ry.,  443. 

—  i;.  Bidder,  500. 

—  <?.  Biphosphated  Guano  Co., 

280. 

—  f?.  Brighton  and  Hove  Co- 

operative Supply  As- 
sociation, 384,  399. 

—  €.  Cambridge    Consumers* 

Gas  Co.,  386. 

—  V.     Cockermouth       Local 

Board,  464. 

—  r.    Conduit    Colliery    Co., 

410. 


Att.-Gen.  r.  CopeUnd,  217. 

—  V,  Dorset  Central  Ry.  Co., 

440. 

—  V.  Eastern   Counties   Ry., 

434. 

—  V.  Ely,    Haddenham,    and 

Sutton  Rv-.,  441. 

—  V.  Esher  Linoleum  Co.,  302. 

—  r.  Forbes,  263. 

—  r.  Fumess  Ry.,  426. 

—  V,  G.  E.  Ry.,  386,  447. 

—  r.  G.N.  Ry.,  443,  446. 

—  V.  G.  W.  Ry.,  464. 

—  f .  Hooper,  389. 

—  V.  L.  &  N.  W.  Ry.,  464. 

—  f'.  L.  &  Southampton  Ry., 

432. 

—  r.  L.  &  S.  W.  Ry.,  446. 

—  r.  Mayo    County  Council, 

413. 

—  V,  Mid-Kent  Ry.,  424. 

—  V.  Sheffield  Gas  Consumers' 

Co.,  386. 

—  V.  Shrewsbunr  (Kingsland) 

Bridge  Co.,  386,  464. 

—  V.  Tewksbury  and  Malvern 

Ry.,  433,  434. 

—  V.  Tomline,  365. 

—  r.  Widne8Ry.,448. 
Austerberry  v,  Oldham  Corporation, 

294. 
Ayeland  (Ld.)  v.  Lucas,  336,  338. 


Back  V.  Holmes,  414. 

Baddeley,  in  re,  Baddeley  v.  Denton, 
473. 

Bagshawe  v.  Buxton  Local  Board, 
390. 

Bailey  v.  Jamieson,  268. 

Baird  v.  Tunbridge  Wells  Corpora- 
tion, 542. 


Digitized  by 


Google 


xu 


TABLE  OF  CASES. 


Baker  r.  Greenhill,  245. 

Balham    f.   Ipswioh    Dock  Comznis- 

sionera,  410. 
Ballard  r.  Dyson,  266. 
Barber  r.  Jessop,  484. 

—  f?.  Penlev,  380. 
Barnes  v.  Ward,  862,  406. 

—     V,  White,  681. 
Bamett  r.  Hoo  Highway  Board,  341. 

—  V,  Mayor  of  Poplar,  486. 
Barraclough  v.  Johnson,  288. 
Barrett  v.  Midland  Ry.  Co.,  469. 

—  V.  Ring,  693. 
Bartlett  r.  Baker,  372. 

—  ex  parte y  626. 
Bateman  v.  Black,  269. 

—  r.  Barge,  392. 

Batharst  (Boroagh  of)  r.  Maopherson, 

611,  612. 
Batten  v,  Gedffe,  892. 
Baxter  r.  Taylor,  286. 
Bayfield  v.  Porter,  606. 
Beardmer  v,  L.  &  N.  W.  Ry.,  423. 
Beaver   v.    Manchester    Corporation, 

248. 
Beoke  v.  Stratford-on-Avon  Ry.  Co., 

443. 
Beckett  v.  Leeds  Corporation,  639. 

—  r.  Upton,  644. 

Bedford  Urban  Sanitary  Anthority,  in 

re,  479. 
Beerling  v.  Terry,  661. 
Bell  V.  Caledonian  Ry.,  367. 

—  «?.  Nixon,  648. 

—  V.  Stockton  Tramways  Co.,  368. 

—  V.  Ward,  392. 

—  V.  Wardell,  300. 
Bellamy  r.  Wells,  381. 

Belmore  (Coantess)  v,   Kent  Coonty 

Coanoil,  301. 
Benfieldside  Local  Board  r.  Consett 

Lxm  Co.,  830,  496. 
Benjamin  v,  Storr,  402,  408. 
Bermondsey  Vestiy  r.  Brown,  282. 
Berridge  r.  Ward,  640,  641. 
Bevan  r.  London  Portland  Cement  Co., 

640. 
Biddolph  V.  St.  George's,  Hanover 

Square,  386. 
Bilbee  r.  L.  B.  &  S.  C.  Ry.,  469. 
Bird  V.  Adoock,  466. 
Birkenhead    Improvement     Conmiis- 

sioners  v,  Sansom,  499. 
Birmingham  Canal  Co.  p.  Hickman, 

264. 
Bishop   Auckland     Local    Board    v. 

Bishop  Auckland  Iron.  Co.,  386. 
Blaoketer  r.  Qillett,  361. 


Blackmore  v.   Mile    End  Old    Town 

Vestry,  376,613. 
Blagrave  t\  Bristol  Waterworks  Co., 

406. 
Blakeley  t\  Baker,  419. 
Bletchingdon  (Surveyor)  r.  Band,  471. 
Body  V.  Jeffrey,  356. 
Bolchv.  Smith,  411. 
Bonnell  v.  Beighton,  334. 
Boss  V.  Litton,  416. 
Boston  v.  Piggott,  232. 
Bothalmey  v.  Danby,  396. 
Boulton  V.  Crowther,  373,  686. 
Bourke  v.  Davis,  268. 
Bower  v.  Peate,  367. 
Boyd  V.  G.  N.  Ry.,  463. 
Brackenborough  t>.  Thorsby,  417. 
Brecknock  Navigation  v,  Pritchard, 

266. 
Breynton  v.  L.  &  N.  W.  Ry.,  421. 
Brighton  Turnpike  Roads  Trustees  r. 

Preston  Surveyors,  603. 
Bristol  and  Exeter  Ry.  r.  Tucker,  466. 

—  and  North  Somerset  Ry.,  in  re, 

468. 

—  Cast  Plate  Glass  Manufacturers 

f^.  Meredith,  373. 

—  Trams    and    Carriag^e    Co.    r. 

Bristol  (Mayor  of),  318. 
British  Museum  Trustees  r.  Finnis, 

296. 
Brotherton  v.  Tittensor,  237. 
Brown  v.  Clegg,  221. 

—  V.  Ealstem  and  Midland  Ry. 

Co.,  383. 

—  f .  Evans,  699. 
Brownlow  r.  Tomlinson,  292. 
Brunskill  v.  Watson,  664. 
Buccleugh  V,  Wakefield,  330. 
Buckley  v.  Hanson,  230. 

Bull  V,  Mayor  of  Shoreditch,  378. 
Bullen  V.  Wakeley,  412. 
Burgess  r.  Gray,  369. 

—  t\  G.  W.  Ry.,  468. 
Burnley    Corporation    v,    Lancaster 

County  Council,  477. 
Burslem  Corporation  v.  Staffordshire 

County  Council,  tit  re,  480. 
Burton  v.  Salford  Corporation,  228, 
229. 

—  Turnpike  Trustees  p,  Wincan- 

ton  Highway  Board,    602, 

603. 
Bussey  r.  Storey,  670. 
Butler  r.  Hunter,  368. 
Butterfield  f;.  Forrester,  402. 


Digitized  by 


Google 


TABLE  OP  CASES. 


XUl 


Caledonian  By.  v.  CoH,  460. 

—  V.  OgUyy,  468. 

Cameron's  Case,  408. 
Campbell-Dayys  v.  lAojd,  387. 
Cannan  v.  Abingdon  (Earl),  288,  660. 
Cave  V.  Mills,  233. 
Chamberlain  r.  Longhnrst,  660. 
Chamberiayne's  Case,  487. 
Chambers  v.  WUliams,  673. 
Chanter  v.  Glubb,  466. 
Chaplin  v.  Hawes,  361. 
Chapman  v.  Cripps,  287. 

—  V.  Robinson,  389. 
Charity    Conmiissioners    v.    London 

Corporation,  636. 

Charman  r.  8.  E.  Ry.,  460. 

Charrington  v,  Johnson,  474. 

Charton  r.  Arnold,  390. 

Chase  r.  London  Coon^  Council,  380. 

Chatham  Local  Board  v.  Rochester 
Pavement  and  Road  Commissioners, 
603. 

Chester  p.  Alker,  296. 

Chinnock  p.  Hartley  Wintney  Rural 
Council,  302. 

Clarence  Ry.  r.  Great  North  of  Eng- 
land Ry.,  427,  428. 

Clark  r.  Chambers,  406. 

Clay  V.  Wood,  360. 

Clements  v.  Smith,  666. 

Cleveland  r.  Spier,  366. 

Clothier  v,  Webster,  373. 

Clowes  r.  Beck,  607. 

Coates  V.  Clarence  Ry.,  426. 

Cobbett  V.  Warner,  588. 

—  V,  Wheeler,  691. 
Coe  V.  Wise,  374. 
Cogginsr.  Bennett,  414. 
Colchester,  Wemyss  &  Co.  v,  Glouoes- 

shire  County  (jounoil,  342. 
Collinson  v,  Newcastle  and  Darlington 

Ry.,  462. 
Comley  v.  Carpenter,  677. 
Constable  v.  Nicholson,  604. 
Cook  r.  Bath  Corporation,  411. 
Cook  V,  Green,  637. 
Cooke  r.  Chilcott,  294. 
Corleyr.  Hill,  411. 
Cory  V,  Yarmouth  and  Norwich  Ry., 

363. 
Cotterill  v,  Starkey,  360. 
Cotton  r.  Wood,  360. 
Coupland  v.  Hardingham,  282,  367. 
Coverdale  v.  Charlton,  396,  642. 
Cowley  r.  Newmarket  Local  Board, 

610,  612. 
Craig  r.  Nicholas,  663. 
Crewe  (Lord)  v,  Edleston,  662. 
Croasdm  r.  Ratdiffe,  398. 


Croft   p,    Rickmansworth    Highway 

Board,  217. 
Cubitt  V.  Maxse,  273. 
Cuckfield   Rural   County  Coundl  r. 

Goring,  498. 
Cunliffe  p.  Whalley,  604. 
Curtis   V.  Eesteven  County  Counofl, 

644. 


Dalton  Overseers  v,  N.  E.  Ry.  Co., 

470. 
Dand  v.  Eongfscote,  332. 
Daniels  v.  Potter,  366. 
Dartford    Rural    Council   v,    Bexley 

Heath  Ry.  Co.,  463. 
Davenport  v.  Rymnds,  408. 
Daventry  District  Council  v.  Parker, 

498. 
Davies  v.  Mann,  403. 

—  V.  Stephens,  296. 
Davis  r.  Browne,  356. 

—  V.  Curling,  227. 
Dawes  v,  Hawkins,  289. 

Dawson    v.    Willoughby    Highways 

(Surveyor),  470. 
Deards  v.  Goldfflnith,  646. 
De  Beauvoir  r.  Welch,  686. 
Delane  v.  Hillcoat,  588. 
Denby  v,  Himter,  416. 
Dendy  r.  Simpson,  640. 
Denny  v.  Thwaites,  222. 
De  Ponthieu  v.  Pennyieather,  307. 
Derby    County    Council    v,    Matlock 

Bath  Urban  Council,  480. 
Dickinson  v,  L.  &  N.  W.  Ry.,  460. 
Doe  d.  Baggaley  r.  Hares,  592. 

—  d.  Banks  v.  Booth,  552. 

—  d.  Barrett  r.  Kemp,  643. 

—  d.  Butt  V.  Rous,  663. 

—  d.  Harrison  p.  Hampson,  644. 

—  d.  Jones  v,  Jones,  664. 

—  d.  Levy  v.  Horn,  653. 

—  d.  Pring  r.  Pearsey,  642. 

—  d.  Thompson  v.  Lediard,  662. 

—  d.  Watton  v.  Penfold,  662. 
Doncaster  Rural  Council  v,  Yorkshire 

Coun;b^  Council,  242. 

Dover  ]^rbour  (Warden)  r.  L.  C.  &  D. 
Ry.,  468. 

Drew  V,  New  River  Co.,  370. 

Drisooll  p.  Poplar  Board  of  Works, 
377. 

Driver  v.  Kingston  Highway  Board, 
606. 

Dublin  United  Tramways  Co.  v.  Fitz- 
gerald, 387. 


Digitized  by 


Google 


XIV 


TABLE  OP  CASES. 


Doncan  v,  Findlater.  692. 

Djson  V,  Greetland  JLooal  Board,  467. 


Easton  v.  Riohmond  Highway  Board, 

390. 
Eatwell  V,  Riohmond,  577,  578. 
EdgweLre  Highway  Board  v,  Harrow 

Bistriot  Gas  Co.,  501. 
Edmunds  r.  Savin,  355. 
Egham  Rural  Council  v.  Gordon,  337. 
Elliott  f.  South  Devon  Rj.,  546. 
Ellis  r.  Bromley  Local  Board,  508. 

—  V.  Hulse,  358. 

—  r.  L.  &  S.  W.  Ry.,  461. 

—  V,  Maidstone  Sanitary  Authority, 

339. 

—  V.  Nott-Bower,  237. 

—  V.  Sheffield  Ghw  Consumers*  Co., 

411. 

—  V.  Woodbridge,  236. 
Emery  v.  Day,  590. 
Epin  V.  Flay,  575. 

Esher  Urbaii  Coimcil  v.  Marks,  497. 

Etherley  Grange  Coal  Co.  v,  Auck- 
land District  Highway  Board,  335. 

Evans  v,  M.  S.  &  L.  Ry.,  364. 
—    V.  Oakley,  221. 

Everett  r.  Cooch,  590. 

Exeter  Road  Trustees,  ex  parte ,  454. 

Eyre  v.  New  Forest  Highway  Board, 
276. 


Fairtitle  d.  Mytton  v,  Gilbert,  554. 
Fawcettr.  York  and  North  Midland 

Ry.,  459,  461. 
Fearnley  v,  Morley,  673. 
—       r.  Ormsby,  393. 
Fenna  v,  Clare,  383. 
Fenton  v.  Swallow,  574. 
Ferrand  r.  Milligan,  297. 
Field  V.  Thome,  390. 


Finch  V.  G.  W.  Ry.  Co.,  ! 
Finegan  v.  L.  &  N.  W.  Ry., 


361. 


Fisher  v,  Prowse,  282. 

Fletcher  r .  Rylands,  363. 

Flower  v,  Adam,  406. 

Foreman  v.  Canterbury  Corporation, 

409. 
Foster  v.  Birmingham,   Wolverhamp- 
ton, and  Dudley  Ry.,  444. 

—  V,  Bonner,  350. 

—  V,  Tucker,  568. 
Frampton  v.  Tiffin,  396. 


Freeman  v.  Line,  655. 

—  V,  Read,  223. 

—  tr.  Tottenham  and  Hampstead 

Junction  Ry.,  448. 
Friem    Bamet    Urban     Council    v. 

Richardson,  300. 
Fritz  V.  Hobson,  409. 
Frodingham  Lron  and  Steel   Co.   r. 

Bowser,  506. 


Gawthem  v,  Stockport,    Disley  and 

Whaley  Bridge  Ry.,  437. 
George  v.  Chambers,  594. 
Germaine    r.     London    Exhibitions, 

Ltd.,  381. 
Gterrard  v.  Parker,  571. 
G^rring  f;.  Barfield,  394. 
Gibson  v.  Preston  Corporation,  610. 
Giles  V.  Glubb,  215. 

—  V.  Groves,  352. 

Glossop  V.  Heston  and  Isleworth  Local 
Board,  382. 

Godstone  Rural  Council  v.  Caterham 
Urban  Council,  606. 

Golding  V,  Stocking,  395. 

Goldthorpe  v.  Hardman,  366. 

Goodson  V.  Richardson,  541. 

Gorham  v.  Brice,  354. 

Graham  v.  Newcastle-upon-Tyne  Cor- 
poration, 229. 

Grand  Jimction  Canal  Co.  v.  Petty, 
285. 

Grand  Surrey  Canal  Co.  r.  Hall,  288. 

Gray  v.  Pullen,  372. 

—  t'.  ShiUiDflr,  672. 
Greasley  v.  Codling,  401. 

G.  W.  fey.  Co.  V.  Bishop,  385. 

—  V,  Solihull  Rural  Coun- 

cil, 300. 
Greenwich     Board     of     Works    v. 

Maudsley,  286. 
Grocers*  Co.  v.  Donne,  376. 
Grose  v.  West,  542. 
Grubb   V.    Inclosure    Commissioners, 

326. 
Gully  r.  Smith,  398. 
Gwinnel  r.  Eamer,  513. 
Gwyn  V.  Hardwick,  325. 


Haigh  r.  West,  636. 

Hale  V.  Sittingboume  and  Sheemess 


Hal 


Rv.,  368 
11  r.  Bootle  Corporation,  286. 


Digitized  by 


Google 


TABLE  OF  CASES. 


XV 


Hammond  v.  Brewer,  583. 

—  V.  St.  Pancraa  Vestry,  376, 

377. 
Hardoaatle  v,  Bielby,  226. 

—  V.    South  Yorimhire   By. 

and  lUrer  Don  Co.,  406. 
Harding  v.  Headineton,  579. 
Hardman  r.  N.  E.  By.  Co.,  363. 
Hardwick  r.  Moss,  227. 
Harper  r.  Charleeworth,  275,  329. 
Harrifl  t^.  Baker,  375. 

—  V.  Mobba,  403. 

—  r.  Morrioe,  669. 

—  r.    Northamptonshire    County 

Council,  399. 
Harrison  v,  James,  567. 

—  V.  Leaper,  353. 

—  V.  Parker,  266. 

—  V.  Butland  (Buke),  271,  417. 
Harrold  v.  Watney,  388. 

Hartley  v.  Bowlzer,  680. 

Hartnell  v.  Byde  Conmiissioners,  375, 

610. 
Harvie  v.  Bogers,  278. 
Hatton  r.  Treeby,  238. 
Hawkins  v.  Cooper,  359. 
Head  <?.  Bush,  372. 
Headlam  r.  Hedley,  539. 
Healey  v.  Batley  Corporation,  285. 
Heath,  in  re,  470. 

—  V.  Weaverham  07er8eer8,  469. 

—  V.  West  Eddisbury  Highway 

Board,  219. 
Hellings  v,  Pratt,  649. 
Hepbtim  v.  Wilson,  358. 
H^tfordshire     County     Council     r. 
'    Bamet  Bural  Council,  223. 
Heudebourck  v.  Langston,'^231. 
Hickman  r.  Mais^,  417. 
Higginbotham  r.  Perkins,  667. 
Higg^ins  r.  Green,  466. 
Hill  V.  Browning,  576. 

—  V,  New  Biver  Co.,  371. 

—  V,  Somerset,  398. 

—  V.  Thomas,  335. 
Hinds  V.  Thring,  563. 

Hirst  V.  Halifax  Local  Board,   290, 
499. 

—  V.  Taylor,  823. 

Hoore  v.  Lewisham  Board,  400. 

Holden  v.  TiUey,  326. 

HoUiday  v.  St.  Leonard's,  Shoreditch, 

374. 
Holmes  v.  Bellingham,  638. 
Hooper  v.  Hawkins,  605. 
Hopkins  v.  G.  N.  By.,  345. 

—  V.  Thorogoiod,  574. 
Hornby  p.  Silvester,  328. 
Homer  or  Homer  v.  Cadman,  396. 


Horwood  V.  Powell,  571. 
Hoonsell  v.  Smyth,  406. 
Howitt  V.  Nottingham  Tramways  Co., 

511. 
Hubert «.  Groves,  401. 
Huggins  r.  Wayday,  226. 
Hughes  9.  Brand,  597. 
Humphrey  v,  BeUiel,  564. 
Huntley  r.  Bussell,  508. 
Huzzey  p.  Field,  350. 
Hyams  v.  Webster,  372. 
Hyde  v.  Entwistle,  604. 


Dlingworth  v,  Bnlmer  East  Highway 
Board,  503. 

Isle  of  Wight  Highway  Commis- 
sioners, in  re  J  585. 

Isle  of  Wight  Bural  Council  v.  Isle  of 
Wight  Bural  Council,  in  re,  218. 

Itchin  Beads  Co.  v,  Southampton 
Local  Board,  376. 


Jackson  v,  Curwen,  573. 
James  v,  Dickenson,  561. 
Jefferies  v,  Greenman,  535. 
Jeffery  v.  St.  Pancras  Vestry,  394. 
Jenny  v.  Brook,  397. 
Jesse  V.  Hales,  358. 
Johnson  v.  Cocksedge,  575. 

—  V,  Hodgson,  333. 

—  V.  SmiA,  334. 
Jones  f.  Owen,  416. 
Judge  V,  Selmes,  227. 


Kay  V,  Atherton  Local  Board,  229. 
Keane  v,  Beynolds,  222. 
Kemp  V,  L.  B.  &  S.  C.  By.  445. 
Kent  County  Council  v.  Gerard  (Lord), 
340. 

—  V,  SandgateUrban 

Council,  481. 

—  V.  Vidler,  342. 
Kent  V.  Worthing  Local  Board,  512. 
Kilham  v.  Collier,  234. 

King  V.  Gough,  567. 
Knight  V.  Fox,  369. 


Labalmondi^  c^.  Addison,  343. 
Lancashire  and  Yorkshire  By.  t^.  Bury 
Corporation,  253,  456. 


Digitized  by 


Google 


XVI 


TABLE  OP  CASES. 


Lancaster  v*  Harleoh  Highway  Board 

344. 
Lancaster  JJ.  t^.  Newton  Improvement 
GommissionerSy  476. 
—        r.    Rochdale    Corporation, 
476. 
Lapthom  r.  Harvey,  342. 
Law  f .  Dodd,  419. 
Lawrence  v.  King,  394. 
Lajard  t\  Ottj,  664. 
Lea  Conservancy  Board  v,  Hertford 

Corporation,  382. 
Lee  p.  Nixey,  403. 
Lee  V.  Nixon,  649. 
Leech  v.  North  Staffs  Ry.,  456. 
Leek  Improvement  Commissioners  r. 

Staffordshire  JJ.,  476. 
Leigh  r.  Jack,  636,  639. 

—     Urban  Council  v.  King,  318. 
Lethbridge  t>.  Winter,  296. 
Letton  V.  Goodden,  346. 
Levy  r.  Pendegrass,  648. 
Lewis  p.  Hammond,  666. 
Lister  v,  Lobley,  687. 
Little  Bolton  r.  Reg.,  486. 
Llewellyn  v.  Glamorgan  Vale  Ry.,  463. 
Lloyd  V.  Ogleby,  360. 
hoanngv.  Stone,  672. 
Locke-King  v,  Woking  Urban  Conndl, 

301. 
Lodg^  V.  Huddersfield   Corporation, 

601. 
Lo£^  V.  Barton,  324. 
London  and  Birmingham  Ry.  r.  Grand 

Junction  Canal  Co.,  428. 
L.  B.  &  S.  C.  Ry.  V,  Blake,  446. 

—  V.  Cooper,  448. 

—  r.  Truman,  382. 

L.  C.  &  D.  Ry.  V.  Wandsworth  Board 

of  Works,  466. 
London  County  Council  r.  Wood,  367. 
L.  &  N.  W.  Ry.  r.  Lancashire  and 

Yorkshire  Ry.,  448. 
L.  &  N.  W.  Ry.  p.  Ogwen  District 

Council,  463. 
L.  &  N.  W.  Ry.  V.  Skerton,  466. 
L.  &  S.  W.  Ry.  r.  Flower,  436. 

—  r.  Myers,  464. 

—  V,  Reeves,  662. 
Londonderry  Bridge  Conmiissioners  v, 

M*Keevor,  348. 
Longland  t\  Andrews,  666. 
Loughborough    Highway    Board   v. 

Curzon,  627. 
Louth  District  Council  r.  West,  400. 
Lowen  v.  Kye,  306. 
Lower  Straflbrth  Highway  Board  v, 

Hatfield,  344. 
Luddard  or  Liddard  r.  Holmes,  230. 


Lude  V.  Shepherd,  296. 

Lumley  v.  East  Retford  Corporation 

409. 
Luscombe  r.  G.  W.  Ry.  Co.,  438. 
Lyon  r.  Fishmongers'  Co.,  408. 


M'Kinnon  v.  Penson,  226. 
Macpherson  v.  Scottish  Rights  of  Way 

and  Recreation  Society,  277. 
Major  V.  Oxenham,  669. 
Manchester  and  Leeds  Ry.  v,  Reg., 

436. 
Mangan  r.  Atterton,  406. 
Manley  r.  St.  Helen's  Canal  and  Ry., 

262. 
Mann  r.  Brodie,  278. 

—    V,  Great  Southern  and  Western 

Ry.,  462. 
Manning   r.  Eastern  Counties  Ry., 

326. 
Manser    r.    Northern    and    Eastern 

Counties  Ry.,  426. 
Manvers  (Earl)  r.  Bartholomew,  606. 
Mappin  Brothers  r.  Liberty  &  Co., 

279. 
Marfdl  V.  South  Wales  Ry.,  469. 
Market   Harborough   and  Brampton 

Turnpike    Trustees    r.    Kettering 

Highway  Board,  603. 
Market     Harborough     Trustees     r. 

Market      Harborough      Highway 

Board,  698. 
Markham  r.  Stanford,  649. 
Marriott  v.  Stanley,  402. 
Marshland,  Smeam  and  Fen  District 

Commissioners  and  Marshland  Rural 

Council,  491,  684. 
Matson  r.  Baird,  462. 
Maurice  v.  Marsden,  678. 
Mawley  v.  Hopkinson,  699. 
Mayhew  v.  Sutton,  364, 
Meigh  r.  Clinton,  692. 
Mellish  r.  Brooks,  664. 
Melsham  Urban  Council  v.  Gay,  318, 

324. 
Menzies  v,  Breadalbane,  266. 
Mercer  v.  Woodgate,  293. 
Merivale   v,  Exeter  Turnpike   Road 

(Trustees),  696. 
Merrett  v.  Bridges,  297. 
Metcalfe  v.  Hethering^n,  376. 
Metropolitan  Asylum  District  v,  HUl, 

382. 
Micklethwait  v.  Newlay  Bridge  Co., 

266. 


Digitized  by 


Google 


TABLE  OF  CASES. 


XVll 


KMdleebroagh  Oreneen  «.  York- 
shire (W.  B.),  471. 

Middleeez  County  Coimcil  tf.  Willes- 
den  and  Hendon  Distriot  Counoils, 
479. 

Mildred  r.  Weaver,  284. 

Mill  r.  Hawker,  217,  224. 

Milne  &  Co.  v.  McLennan,  355. 

MQton-next-Sittingboume  Commis- 
sioners V,  Faversham  Highway 
Board,  488. 

Moore  f'.  Lambeth  Waterworks  Co., 
512. 

Morant  v.  Chamberlin,  295. 

Morffan  v.  Leach,  236. 

Morland  v.  Cook,  294. 

Morrell  v.  Harvey,  466. 

—  V.  Martin,  224,  471. 
Morris  v.  Jeffries,  604. 

—  9,  Tottenham  and  Forest  Gate 


By.,  437. 
Mould  V. 


.  Williams,  393. 
Mnlliner  r.  Midland  By.,  300. 
Murch  V.  Baker,  358. 
Mnrley  Bros,  v.  Grove,  362. 


National  Telegraph  Co.  v.  Baker,  882. 
Keaverson    r.    Peterborough    Bural 

Council,  537. 
Keeld  v.  Hendon  Urban  Council,  801. 
Neill  r.  Byrne,  407. 
Newcastle-nnder-LymeTumpikeTrus- 

tees  r.  North  Staffs  By.,  455. 
Newoomen  r.  Coulson,  331,  332. 
Newman  v.  Fletcher,  587. 

—       r.  Bing,  548. 
Newport  Bridge,  in  re^  265. 
Newton  v.  Cubitt,  345,  349,  351. 
Niblett  r.  Pottow,  574. 
NichoU  f^.  Allen,  254. 
Nichols  r.  Marsland,  363. 
Niool  f'.  Beaumont,  270,  391. 
Nitro-phosphate  and  Odam*s  Chemical 

Manure  Co.  v.  London  and  St.  Ka- 

therine's  Dock  Co.,  365. 
Norfolk  County  Council  p.  Bittering 

Highway  Surveyor,  509. 
Norris  «.  Peate,  572. 
North  British  By.  r.  Perth  (Provost), 

431. 
N.  E.  By.  9.  Wanless,  460. 
North  of  England  By.  v.  Langbaurgh, 

455. 
North  London  By.  v.  St.  Mary,  Isling- 
ton, Vestry,  276. 


North  &  South  Shields  Ferry  Co.  r. 

Barker,  352. 
North  Staffordshire  By.  r.  Dale,  454. 
North  Staffordshire  J«r.,  in  »r,  Skelton 

(Surveyor),  ex  parte,  465. 
North  9.  Thompson,  551. 
Northam  Bridge  Proprietors  i^.  London 

&  Southampton  Ry.,  421,  582. 
Northumberland    Whinstone    Co.    r. 

Alnwick  Highway  Board,  341. 
Nottingham  County  Council  r.  M.  S. 

k  L.  By.,  258. 


Ogston  tf.  Aberdeen  District  Tram- 
ways, 411. 

Ohrby  r.  Byde  Commissioners,  375. 

Oldroyd  v.  Crampton,  550. 

Oliver  r.  Horsham  Local  Board,  512. 
—    V,  N.  E.  By.,  458. 

Gran  r.  Gait,  566. 

Osmond  v,  Widdicombe,  569. 

Over  Darwen  Corporation  r,  Lanca- 
shire JJ.,  477,  478. 

Overton  v.  Freeman,  869. 

Owen  V.  De  Winton,  362. 


Padwick  r.  Knight,  504. 
Palmer  t^.  Gooden  or  Gbden,  550. 
Pardee  v.  Price,  590,  602. 
Parish  v.  Mayor  of  London,  388. 
Parkyns  v,  Preist,  357. 
Parrott  t>.  Eyre,  555. 
Parsons  v,  Blandy,  555. 

—      r.    St.    Matthew's,     Bethnal 

Green,  Vestry,  509. 
Patterson  r.  St.  Andrew's  (Provost), 

294. 
Paul  V.  James,  291. 
Peachev  v,  Bowland,  370. 
Peacock  v.  Harris,  557. 
Pearson  v.  Tazewell,  577. 
Pechin  v.  Pawley,  226. 
Pendlebury  r.  Greenh^h,  225. 
Penny  v,  Wimbledon  Urban  Council, 

368. 
Peter  r.  Kendal,  344. 
Peters  v,  Clarkeon,  222. 
Pethwick  v.  Dorset  County  Council, 

336. 
Philips  V,   Hadham  District    Board, 

420. 
Phillips  r.  Harper,  571. 
Phillipps  V.  L.  B.  k  S.  C.  By.,  440. 


Digitized  by 


Google 


XVlll 


TABLE  OF  CASES. 


Fhipson  v.  Harrett,  570. 
Phythian  v.  Baxendale,  417. 
Piokard  v.  Smith,  367. 
Pickering  Ljthe  East  Highway  Board 

V,  Barry,  836,  337. 
Piokford  v,  Davifl,  660. 
Picton  Munioipality  v,  Goldert,  611.  ^ 
Piggott  V.  Gbldstraw,  299. 
Pigott  9.  Thompson,  648. 
Pirn  V.  Ourell,  348. 
Pitt-Rivers  v.  Glasse,  364. 
Pitts  V,  Kingsbridge  Highway  Board, 

607. 
Plucknell  v,  Wilson,  361. 
Pimnbley  v.  Look,  301. 
Pool  and  Forden  Highway  Board  v. 

Gunning,  343. 
Poole  r.  Huskinson,  276,  302. 
Pope  r.  Langworthy,  670. 
Portsmouth  Floating  Bridge  Co.   r. 

Nance,  568. 
Postmaster- General  v.  Corporation  of 

London,  418. 
Potter,  ex  parte y  656. 

—  V.  Parry,  500. 
Ponncey,  ex  parte,  321. 
Powell  V.  Fall,  366. 
Powers  V.  Bathorst,  286. 
Pratt  f .  Brown,  667. 

Preston  Corporation  v.  Fulwood  Local 

Board,  418. 
Pretty  v.  Bickmore,  613. 
Priestley  r.  Manchester  and   Leeds 

Ry.,  440. 
Pritchaid  r.  Walker,  685. 
Proctor  V,  Harris,  366. 
Pryor  v.  Petre,  641. 

—  V,  Pryor,  272,  283. 
Pugh  t?.  Golden  Valley  Ry.,  442. 
Pullin  V,  Deffel,  401. 

Pnrdy  v.  Smith,  658. 


Radnorshire  County  Roads  Board  v, 

Evans,  604. 
Raimes  v,  Robinson,  330. 
Ramsden,  in  re,  471. 

—        r.  Yeates,  604. 
Ramuz  v,  Southend  Local  Board,  541. 
Rapley  v.  Richards,  568. 
Reedie  v.  L.  &  N.  "W.  Ry.,  363. 
R.  f^.  Adderbury  East,  261. 

—  V.  Ardsley  (Township),  624. 

—  r-Arkwriffht,  311. 

—  V.  Amould,  526. 

—  V.  AshbyFolville,  482. 

—  V.  Bagge,  289. 


R.r. 


Balby  and  Worksop  (Trustees), 

656. 

Bamber,  496. 
Barker,  497. 
Barnard  Castle,  614. 
Bamoldswiok,  622. 
Barr,  280. 
Barton,  696. 
Bedfordshire  JJ.,  420. 
Bedfordshire,  260. 
Beeby,  496. 
Berger,  272. 
Berks  JJ.,  601. 
Best,  220. 

Bexley  Heath  Ry.,  427. 
Biggleswade,  482. 

Birmingham    and    Gloucester 

Ry.,  422. 
Blackfriars  Bridge,  Manchester, 

264. 

Blakemore,  497. 
Bliss,  297. 
Bluffield,  230. 
Bradfield,  492. 

Brecon  or  Brecknockshire,  260. 
Breconshire  JJ.,  268. 
Briffhtside  Bierlow,  487. 
Broke,  324. 
Browne,  472. 
Buckland,  631. 
Bumey,  268. 
Bush,  220. 

Cambrian  Ry.  Co.,  346. 
Carmarthen  Recorder,  605. 
Central  Winffland,  484. 
Chadworth  (Inhabitants),  532. 
Chart  and  Longbridge,  244. 
Cheshire  JJ.,  526. 
Chittenden,  394. 
Clark,  528. 
Claxby,  615. 
Cledd^eaton,  630. 
CoUing,  518. 
Cooper,  216. 
Cottle,  646,  646. 
County  of  London  JJ.,  Fulham 
Vestay,  ex  parte,  414. 

Cricklade    (Lihabitants),    827, 

494. 
Denton.  619,  531. 
Derbyshire  Jj.,  303. 
Derbyshire,  247,  601. 
Dolby,  480. 

Dorset  (Inhabitants),  244. 
Dover  Recorder,  606. 
Down  Holland  (Township), 


Drayton  -  in  •  Hales 

Board,  609. 
Dublin  County  JJ.,  413. 


628. 
ighway 


mgh 


Digitized  by 


Google 


TABLE  OF  CASES. 


XIX 


B.  V.  Dnkiiifield,  304. 

R.V. 

—  V.  East  Hagboume,  327,  496. 

—  V, 

—  V.  East  Looe  (Mayor  of),  605. 

—  V.  East  Mark  Tithing,  299. 

V. 

—  V. 

—  V.  East  Stoke,  633. 

—  V. 

—  V.  EastandWest  India  Books, 

264, 

—  9. 

424,  682. 

---  V. 

—  V.  Eastern  Coonties  Ry.,  436. 

—  V. 

—  V.  Kills,  339. 

—  t>. 

—  V.  Ely,  240. 

—  V, 

~  V.  Erdisland,  632. 

—  r. 

—  V.  Essex  JJ.,  216,  333. 

V, 

—  r.  Eyton,  633. 

—  V. 

— -  9,  Farrer,  626. 

—  r. 

—  r.  Field,  627. 

—  V. 

—  V.  Fifehead,  630. 

—  p. 

—  r.  Fox,  547. 

—  V, 

—  V.  Freke,  667. 

—  r. 

~  V.  French,  490. 

—  V. 

—  r.  Gate  FuKord  (Inhabitants), 

328. 

—  9.  Gerrard,  671. 

—  p. 

—  V.  Gloucester,  266. 

—  r. 

—  r.  G.  N.  Ry.,  349. 

—  r. 

—  V.  Greenhow,  487. 

V. 

—  V.  Greenlaw  Turnpike  (Trustees),   1 

—  V, 

647. 

—  V. 

—  V,  Haughton,  620. 

—  r.  Hawkhurst,  276. 

—  f?. 

—  V. 

—  V,  Hazlemere,  629. 

—  V. 

—  V.  Heage,  623. 

V. 

—  r.  Heanor,  628. 

—  V. 

—  V.  Heath,  219. 

—  V. 

—  V.  Hertfordshire  JJ.,  600,  601 

—  V.  Hervey,  314. 

—  f . 

—  V,  Heyiesbury,  629. 

—  V. 

—  V.  Hickling,  503,  526. 

—  V. 

—  V.  High  Halden,  482. 

—  V. 

—  V.  HiBingdon  (Vicar),  220. 

V. 

—  r.  Horley,  493. 

—  r. 

—  V,  Hornsea  (Inhabitants),  481, 

486. 

•^  f?. 

—  r.  How,  216. 

—  V, 

—  V.  Huntingdon  JJ.,  334. 

—  V. 

—  V.  Hutchinson,  602,  603. 

—  f. 

—  V.  Ifield,  686. 

—  r. 

—  V,  Dlingworth,  527. 

—  r. 

—  r.  Ipstones,  632. 

V. 

—  V.  Irving,  579. 

—  V.  Isle  of  Ely,  260. 

—  t>. 

—  V. 

—  V.  James,  236. 

—  V, 

—  V.  Johnson,  271,  626,  635. 

—  r. 

—  r.  Jones,  309,  408. 

—  t^. 

—  r.  Kershaw,  221. 

—  V,  Kingsbridge    Highway  Board, 

—•  V. 

Cornish,  ex  parte,  218. 

—  V. 

—  V.  Kitchener,  261. 

V. 

—  r.  Knight,  383. 

—  r. 

—  V,  LambeUi  (Surreyors),  533. 

—  r. 

—  V.  Lancashire  JJ.,  319. 

—  r. 

—  V.  Langley,  527. 

—  9, 

Lee,  530. 
.  Leicestenhire  JJ.,  234. 
,  linooln,  256. 
,  Lindser  JJ.,  214. 
.  Local  Government  Board,  605. 
.  Longe,  463. 

Longton  Gas  Co.,  383. 
,  Lord,  569. 
.  Lordsmere,  489,  616. 
,  Lurgarshall,  522. 
.  Luton  Roads  (Trustees),  695. 
.  Martin,  525. 
.  Mathias,  541. 
.  Matthews,  346. 
,  Matty,  668. 
.  Maule,  320. 

.  Mawgon  (Inhabitants),  307. 
.  Merionethshire,  258,  261. 
Middle    Level    Commissioneis, 
254. 
,  Middlesex  JJ.,  581. 
.  Midgley  Local  Board,  312. 
.  Midville,  485. 
.  Morice,  600. 
.  Nether  Hallam,  494. 

Newbold,  523. 

Newmarket  Ry.,  316. 
,  New  Sarum,  249. 
,  Norfolk  Coun^  Council,  605. 
,  Norwich  and  Brandon  Ry.,  431. 
.  Odell,  602. 

Oxford  and  Witney  Turnpike 
Roads  Trustees,  516. 

Oxfordshire  JJ.,  473. 
.  Padwiok,  234. 
,  Paul  (Inhabitants),  516. 
,  Paynter,  264. 
.  Pegflf,  326. 
,  Penibridge,  631. 
.  Perkins,  503. 
.  Petrie,  275. 
.  PhiUips,  307,  308,  314. 
.  PoweU,  317. 
,  Pratt,  396. 
,  Preston,  631,  596,  600. 

Ramsden,  492. 

Randall,  467. 

Rawson,  467. 

Rigby,  433. 

Rollitt,  484. 
.  Rose,  467. 
.  Ruscoe,  576. 
,  Russell,  536. 

St.  Albans  JJ.,  696. 

Sandon,  627. 
.  Savin,  527. 
,  Schofield,  464. 
.  Scott,  449. 
.  Sheffield  Canal  Co.,  602. 


62 


Digitized  by 


Google 


XX 


TABLE  OF  CASES. 


R.  r.  Shiles,  307,  314. 

—  t'.  Shipley  Puish  Connoil,  623. 

—  V.  Somerset,  263. 

—  r.  Southampton,  241,  249. 

— ,  V.  Soathport  Oorporatioii,  483. 

—  r.  S.  E.Rv.,  466. 

—  r.  South  Shields  Turnpike  Roads 

(Trustees),  601. 

—  r.  Staffordshire  JJ.,  468. 

—  r.  Stamhall,  527. 

—  V.  Steventon,  618. 

—  r.  Strand  Board  of  Works,  638. 

—  V.  Strange,  463. 

—  r.  Sturge,  620. 

—  r.  Suffolk  JJ.,  319. 

—  p.  Surrey  JJ.,  220,  303,  316,  317, 

319,  626. 

—  V.  Sutdiffe,  Bathwiok,  in  re,  474. 

—  r.  Sutton,  247. 

—  r.  Tarrant,  334. 
--  r.  Thomas,  303. 

—  t\  Thomas  or  St.  Asaph  (Vicar)  ,216. 

—  f .  Trafford,  Garton  (Surveyors),  in 

re,  594. 

—  r.  Turweston,  619. 

—  f.  United  Kingdom  Electric  Tele- 

graph Co.,  270,  271,  301. 

—  r.  Uttermere,  466. 

—  r.  Vowchurch,  629. 

—  r.  Wakefield  Corporation,  622. 

—  r.  Wallace,  316. 

—  r.  Waller,  306. 

—  r.  Walton,  616. 

—  r.  Watford,  629. 

—  V.  Waverton,  619. 

—  r.  Wavertree,  495. 

—  r.  West  Mark  (Tithing),  304. 

—  r.  White,  600. 

—  r.  Williamson,  336,  340. 

—  r.  Wilson,  452. 

—  V.  Wilts  JJ.,  236. 

—  r.  Wolferstan,  466. 

—  r.  Woods    and   Forests    Commis- 

sioners, 374. 

—  r.  Worcestershire  JJ.,  314,  323. 

—  V.  Worthing  and  Lancing  Tum- 

Wjike  Roads  (Trustees),  696. 
ycombe  Ry.,  441,  442. 

—  r.  Yorkhill,  630. 

—  t\  Torkshire  (N.  R.)  JJ.,  420. 

—  V.        —        (W.  R.)  JJ.,  236,  322. 
Rex  r.  Adams,  667. 

—  t\  Ady,  321. 

—  V,  Bagshaw,  686. 

—  V.  Balme,  306. 

—  V.  Barr,  280. 

—  r.  Bird,  633. 

—  V,  Bishop  Auckland,  618. 

—  V.  Bridekirk,  620. 


Rexf. 


Buckinghamshire  JJ.,  498. 

Buckingham  (Marquis),  242. 

Buckingham  (Inhahitants),  269. 

Bucks,  269. 

Bury  and  Stratton  Roads,  560. 

Camhridgeshire  JJ.,  309,  680. 

Camfield,  667. 

Carlile,  379. 

Casson,  308. 

Clifton,  483. 

Compton  Urban  Council,  318. 

Coteebatch,  534. 

Cotton,  496. 

Crewe,  311. 

Cross,  384. 

Crosthwaite,  624. 

Cumberland,  266. 

Cumberworth,  266,  490. 

Denbighshire  JJ.,  310. 

Derbyshire,  266. 

Devon  JJ.,  474. 

Devon,  242,  266. 

Devonshire,  255,  266. 

Dorset  JJ.,  263. 

Downshire  (Marquis),  267. 

Eardisland,  617. 

Eastrington,  621. 

Ecclesfield,  521. 

Edmonton,  482. 

Essex  JJ.,  320. 

Flecknow,  492. 

Flyingdales,  517. 

Fowler,  219. 

Gamlingay,  616. 

Glamorg^an,  240. 

Gloucester  JJ.,  310. 

Gloucester  (Inhabitants),  260. 

Goodenough,  232. 

Greame,  472. 

Great  Broughton,  481. 

Hamlyn,  565. 

Hants  JJ.,  567. 

Hatfield,  494,  623. 

Hayman,  496. 

Hendon,  244. 

Homer,  311. 

Houldgrave,  266. 

Jones,  384. 

Kent  JJ.,  309,  311. 

Kent,  241,  262. 

Kenyon,  308. 

Kerrison,  245,  262. 

Kingsmoor,  483. 

King*s  Newton,  219. 

Knight,  617. 

Lacy,  467. 

Lancashire  JJ.,  516. 

Lancashire,  248. 


Digitized  by 


Google 


TABLE  OP  CASES. 


XXI 


Bex  «.  Landolph,  486. 

—  V.  Laxborongh,  633. 
Leake,  285,  286. 
Leeds  (Inhabitants),  635. 
Lewis,  231. 
Linoombe,  534. 
Lindsay,  252. 

Liyerpool  Corporation,  517. 
Uanoillo  Conunissionera,  595. 
Lloyd,  291. 
Looghton,  634. 
Lynn  and  Debney,  269. 
Lyon,  303. 
l£&ohynUeth,  261. 
Manning,  597' 
Mellor,  304. 
Middlesex  JJ.,  310. 
Middlesex,  246. 
Milverton,  310. 
Moore,  331. 
Morris,  385. 
Netherthong,  306. 
Northampton,  242. 
Norihleach  and  Witney  Boads 

(Trostees),  589. 

Osweetrr  244. 

Oxfordshire,  239, 246, 247, 253. 

Paddington  Veetar,  304. 

Penegoes  and  Machynlleth, 
245. 

Rawlinson,  394. 

Richards,  492. 

Bogers,  694. 

Bussell,  384. 

St.  Benedict,  287. 

St.  George's,  Hanorer  Square, 
602. 

St.  ones,  Cambridge,  521. 

St.  John,  Margate,  531. 

St.  Pancras,  517. 

St.  Weonaid,  618. 

Salwiok  (LihaMtants),  531. 

Sarmon,  384. 

Scarisbrook,  523. 

Sheffield,  481. 

Skinner,  500. 

Somerset,  254. 

Somersetshire  JJ.,  821,  472. 

Southampton,  260. 

Stratford-upon-Avon  Corpora- 
tion, 243. 

Suffolk  JJ.,  320. 

Surrey  JJ.,  312. 

Surrey,  255. 

Sutton,  245,  534. 

—  V.  Taunton,  621. 

—  V.  Townsend,  333,  514. 

—  V.  2pton,  618. 

—  V,  Wandsworth,  534. 


Bex  9.  Weston,  483. 

—  V,  Whitney,  247,  534. 

—  V.  Williamson,  823. 

—  V.  Wing,  322. 

—  V.  Wingfield,  515. 

—  9,  Winter,  309. 

—  V.  Worcestershire  JJ.,  308. 

—  V,  Wrexham  &  Denbigh  Boads 

(Trustees),  588. 

—  V.  Wright,  493. 

—  V,  Yorkshire  (N.  B.)  JJ.,  232. 

_-  r.  —  (W.  B.)  JJ.,  214, 
239,  253,  256,  274,  321,  521,  683. 

Beynolds  r.  Presteign  Urban  Coimcil, 
400. 

Bichardson  v.  Tubbs,  465. 

Bichens  p.  Wigg^s,  568. 

Bicket  r.  Metropolitan  By.,  408. 

Bidge  V.  Garlick,  660. 

Bobbins  v,  Jones,  298,  404. 

Boberts  v.  Hunt,  303. 

—  V,  Kerr,  295. 

—  r.  Boberts,  597. 
Bobertson  v,  Burkitt,  417. 
Bobinson  v.  Cooper  Local  Board,  286. 

—       V.  Steyenitt,  235. 
Bollett  V.  Corringhun  Overseers,  484. 
Bose  V.  Groves,  401,  408. 
Bouse  V,  Bardin,  272. 
Boyal  V.  Yaxley,  546. 
Buck  V,  Williams,  376. 
Bugby  Charity  v,  Merryweather,  280, 

290. 
Bundle  v.  Hearle,  498. 
Bussell  V.  Devon,  261. 
Byde  Commissioners  v.  Isle  of  Wight 

Ferry  Co.,  694. 
Bylands  v.  Fletcher,  363. 
Bylatt  V.  Marileet,  330. 


Sadler  v,  Hnrlock,  371. 

St.    Mary,    Newbgton,    Vestry    p. 

Jacobs,  274,  293. 
Salford  Corporation  r.  Ackers,  474. 
Salisbury  (Marquis)  r.  G.  K.  By.  Co., 

538. 
Savin  v,  Oswestry  Highway  Board, 

339. 
Schwinge  p.  Dowell,  287. 
Scoones  p,  Morrell,  642. 
Scott  r.  Manchester  Corporation,  376. 
Searle  p.  Law,  653. 
Selby  «.  Crystal  Palace  District  Gas 

Co.,  292. 
Selwood  p.  Mount,  322. 


Digitized  by 


Google 


xxu 


TABLE  OF  CASES. 


Semple  v.   London  and  Birmingham 

Rj.,  393. 
Senior's  Case,  407. 
Sharp  V.  Fields,  566. 
Shepherd  v.  Hodsman,  649. 
Sheppey  Union  r.  Elmley  Overseers, 

492. 
Sherbom  v.  Wells,  396. 
Short  V,  Hudson,  576. 
Silverton  v.  Marriott,  388. 
Simpson  t^.  Dendj,  643. 

—  v.  Teignmouth  and    Shaldon 

Bridge  Co.,  238. 

—  V,  Wells,  391. 
Skinner  v.  Visger,  559. 

Slater  v.  Ashton-under-Lyne  Corpora- 
tion, 468. 
Smith  V,  Bailey,  357. 

—  r.  Bamett,  565. 

—  V.  Boon,  364. 

—  V.  Browne,  359. 

—  V.  Hopper,  218. 

—  V,  Kynnersloy,  238. 

—  V.  Stocks,  609. 

—  r.  Stokes,  353. 

—  V.  West   Derby   Local   Board, 

613. 

—  V.  Wilson,  281. 

Souoh  r.  East  London  By.,  267. 
Sowerby  r.  Wadsworth,  416. 
Stables  r.  Eley,  357. 
Stafford  ^Marquis)  v,  Coyney,  289. 
Stafforduilre  and  Derbyshire  County 

Councils,  in  re^  261. 
Stamp  r.  Sweetland,  556. 
Steel  t>.  Dartford  Local  Board,  612. 

—  r.  Prickett,  642. 
Stephenson  <?.  Taylor,  664. 
Stinson  v.  Browmng,  398; 
Stockport  Corporation    v,  Cheetham, 

294. 
Stockport  Highway  Board  r.  Cheshire 

Coimty  Council,  480. 
Stone  V.  Jackson,  292,  407. 
Story  V.  Sheard,  342. 
Stott  v.  Clegg,  578. 
Stringer  v.  Sykes,  355. 
Sunk  Island  Turnpike  Road  Trustees 

r.  Patringfton,  597. 
Sutcliffe  V,  Greenwood,  273. 

—  V.  Sowerby,  398. 
Swansea  Improvement  Co.  r.  Glamor- 
ganshire Roads  Board,  488. 

Swift  V,  Lancashire  JJ.,  319. 
Swinburne  r.  Bailey,  596. 
Sydney  Municipal  Council  v,  Bourke, 
611. 


Taff  Vale  Ry.  v.  Davies,  465. 
Tanner  v.  South  Wales  Ry.,  446. 
Tapsell  V,  Crosskey,  597. 
Taylor  v.  Goodwin,  237. 

—  V.  Greenhalgh,  225. 

—  r.  Meltham  Local  Board,  228, 

229. 

—  r.  Stansfield,  233. 
Teather  v.  Turner,  664. 
Temple  v.  Dickinson,  664. 

—     t?.  Flower,  447. 

Terry  r.  Ashton,  614. 

Thaokrah  v.  Seymour,  324. 

Thew  V.  Wingate,  333. 

Tod  r.  L.  &  S.  W.  Ry.,  469. 

Toomer  v.  Reeves,  662. 

Townsendf.  Read,  231,  234. 

Towsey  v.  White,  687. 

Tripp  V.  Frank,  360. 

Trotter  v,  Harris,  348. 

Tryddyn,  in  r*,  633. 

Tucker  v.  Axbridge  Highway  Board, 
409. 

Tnnbridge  Highway  Board  v.  Seven- 
oaks  Highway  Board,  838. 

Turley  t>.  Thomas,  361. 

Turner  t>.  Crush,  325. 

—  V,  Mirfield,  363. 

—  V.  Ringwood  Highway  Board, 

270,  271,  391. 


United  Land  Co.  r.  G.  E.  Ry.  Co., 

332. 
—  V.  Tottenham  Local 

Board,  316. 
Unwin  v.  Hanson,  222. 


Vennor,  ex  parte ^  307. 

Vernon  r.  St.  James'  Vestry,  284, 

Villiers  r.  Hargreaves,  465. 


Wagstaff  V,  Edison  Bell  Phonograph 

Co,,  381. 
Wake^eld  Corporation  r.  Cooke,  606. 
Wakefield  Local  Board  v.  West  Riding 

Ry.,  457. 
Walker  v,  Brewster,  879. 

—  v.  Homer,  396. 

—  V,  Jackson,  347. 
Wallington  i;.  Hoskins  or  Hooldns, 


Digitized  by 


Google 


TABLE  OF  CASES. 


XXlll 


Ward  V.  BatemAn,  584. 

—  V,  Qraj,  563. 

Ware  t.  BegenVn  Canal  Co.,  382. 
WarminBter  Local  Board,  in  re,  Wilt- 

ahire  County  Counoil,  480. 
Warmley  «.  Deakin,  666. 
Warner    v.    Wandsworth    Board   of 

Works,  283. 
Warwickshire     County    Council     v. 

Oxford  Canal  Navigation,  257. 
Waterhouse  v.  Keen,  415. 
Watkins  v.  G.  N.  By.,  449. 

*-       f^.  Beddin,  356. 
Wayter.  Carr,  361. 
Weardale  District  Highway  Board  v, 

Alston   Turnpike   Trust  Trustees, 

598. 
Webb  V.  Manchester  and  Leeds  By., 

439 
W^  p,  Nash,  307. 
Wemyss  v.  Hopkins,  419. 
West  Lancashire  By.  v.  Iddon,  430. 
West  Biding  JJ.  v.  Be^.,  476. 
West  Biding   and    Ghimsby  By.  v, 

Wakefield  Local  Board,  457. 
WeetoTer  t^.  Perkins,  562. 
Wetter  r.  Dunk,  407. 
White  V.  Colson,  343. 

—  V,  Hill,  542. 

—  r.  Hindley  Local  Board,  375, 

513. 

—  V.  Beeyes,  328. 
Whitehead  v,    Serenoaks    Highway 

Board,  339. 
Whitehouse  v.  FeUowes,  593. 
Whitemarsh,  ex  parte,  398. 
Whyler  t^.  Bingham  Bural  Council, 

376. 
Wicks  V,  Hunt.  593. 
Wiggins  V.  Boddington,  262. 
WiUce's  Case,  407. 
WiUdns  V.  Day,  394,  402. 
Wilkinson  v,  Bagshaw,  490. 
Williams  v.  Adams,  393. 


Williams  v.  Dayies,  841. 

—  V.  Ellis,  559. 

—  V.  E?ans,  415. 

—  9.  Eyton,  312,  326. 

—  r.  Lear,  559. 

—  V.  Bichards,  859. 

—  V,  Sanger,  571. 
Willington  t^.  Browne,  550. 
Willoughby  r.  Horridge,  347. 
Windsor  CoTX>oration  r.  Taylor,  558. 
Winterbottom  v,  Derby   (Earl),  283, 

402. 
Wirrall   Highway  Board  r.  Newell, 

343. 
Witham  Navigation   Co.  <?.  Fadley, 

401. 
Wolverhampton  Corporation  v,  Salop 

County  Council,  340. 
Wood  V,  North  Staffordshire  By.,  444. 

—  V.  Stourbridge  By.,  451. 

—  V.  Veal,  280. 

Woodard     r.     Billericay     Highway 
Board,  397. 

Woodyer  v.  Hadden,  291. 

WooUey  v,  Scovell,  360. 

Wordsworth  r.  Harley,  228,  229. 
—  r.  Willan,  360. 

Wormwell  r.  Hailstone,  590,  591. 

Worthington  t>.  Gill,  466. 

Wrexham  Highway  Board  p.  Hard- 
castle,  233. 

Wright  r.  Frant,  313. 

Wyatt  p.  G.  W.  By.,  463. 


Yarmouth   Corporation   p.  Simmons, 

273 
Yorkshire  fW.  B.)  p,  Bex,  256. 
Young  f .  Cuthbertson,  269. 

—  p.  Davis,  225. 

—  p.  Star  Omnibus  Co.,  305. 


Digitized  by 


Google 


Digitized  by 


Google 


f  tetttto  teMttj  to  gijtagsi. 


HIGHWAY  ACT,   1835. 

(5  &  6  Will.  4,  c.  50.) 

An  Act  io  comolidate  and  amend  the  Laws  relating  to 
Highways  in  that  part  of  Great  Britain  called 
England.  [31st  August,  1835.] 

[Preamble.] 

[Ss.  1—4  rep.  37  &  38  Viot.  c.  35  (S.  L.  R.).] 

6 In  the  construction  of  Interpreta- 

this  Act  the  word  "surveyor"  shall  be  understood  to  t^^^"^*^^- 
mean  surveyor  of  the  highways,  or  waywarden  ;  the  word 
"  parish  "  shall  be  construed  to  include  parish,  township, 
tithing,  rape,  vill,  wapentake,  division,  city,  borough, 
liberty,  market  town,  franchise,  hamlet,  precinct,  chapelry, 
or  any  other  place  or  district  maintaimng  its  own  high- 
ways ;  and  wherever  anything  in  this  Act  is  prescribed  to 
be  done  by  the  inhabitants  of  any  parish  in  vestry  assem- 
bled, the  same  shall  be  construed  to  extend  to  any  meeting 
of  inhabitants  contributing  to  the  highway  rates  in  places 
where  there  shall  be  no  vestry  meeting,  provided  the  same 
notice  shall  have  been  given  of  the  said  meeting  as  would 
be  required  bv  law  for  the  assembling  of  a  meeting  in 
vestry ;  and  that  the  word  "  highways "  shall  be  under- 
stood to  mean  all  roads,  bridges  (not  being  county  bridges), 
carriageways,  cartways,  horseways,  bridleways,  footways, 
causeways,  churohways,  and  pavements;  and  that  the 
word  "  justices  "  shall  be  understood  to  mean  justices  of 
the  peace  for  the  county,  riding,  division,  shire,  city,  town, 
borough,  liberty,  or  place  in  which  the  highway  may  be 
situate  or  in  which  the  offence  may  be  committed;  and 
that  the  word  "church"  shall  be  imderstood  to  include 
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Surveyor  to 
be  elected 
axmnallj. 


Maybe 
re-elected. 


and  that  the  word  "  division  "  shall  be  understood 
to  Include  limit;  and  that  the  word  "owner''  shall  be 
understood  to  include  occupier;  and  "inhabitant"  to 
include  any  person  rated  to  the  highway  rate ;  and  the 
words  "  petty  session  "  or  "  petty  sessions  "  to  illean  the 
petty  session  or  petty  sessions  held  for  the  division  or 
place ;  and  wherever  in  this  Act,  in  describing  or  referring 
to  any  person  or  party,  animal,  matter,  or  thing,  the  word 
importing  the  singular  number  or  the  masculine  gender 
only  is  used,  the  same  shall  be  understood  to  include  and 
shall  be  applied  to  several  persons  or  parties  as  well  as  one 
person  or  party,  and  females  as  well  as  males,  and  several 
animals,  matters,  or  things  as  well  as  one  animal,  matter, 
or  thing,  respectively,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction  ;  and  all 
the  powers  hereby  given  to,  and  notices,  matters,  and 
things  required  for,  and  duties,  liabilities,  and  forfeitures 
imposed  on  surveyors,  shall  be  applicable  to  all  persons, 
bodies  politic  or  corporate,  liable  to  the  repair  of  any 
highway. 

6.  The  inhabitants  of  every  parish  maintaining  its  own 
highways,  at  their  first  meeting  in  vestry  for  the  nomina- 
tion of  overseers  of  the  poor  in  every  year,  shall  proceed  to 
the  election  of  one  or  more  persons  to  serve  the  office  of 
surveyor  in  the  said  parish  for  the  year  then  next  ensuing: 
provided  always,  that  any  outgoing  surveyor  shall  con- 
tinue to  act  imtil  his  successor  shall  be  appointed,  and 
shall  be  re-eligible,  and  may  be  re-elected,  and  shall  in 
such  case  continue  to  act  and  remain  in  office,  anything 
herein  contained  to  the  contitiry  notwithstanding,  and  in 
such  case  notice  of  such  election  shall  be  given  by  the 
chairman  to  the  person  elected,  and  to  the  outgoing  sur- 
veyor :  provided  always,  that  in  any  parish  where  there  is 
no  meeting  in  the  year  for  the  nomination  of  overseers  of 
the  poor  the  inhabitants  contributing  to  the  highway  rate 
shall  meet  at  their  usual  place  of  public  meeting  upon  the 
twenty-fifth  day  of  March,  or  if  that  should  happen  to  be 
a  Sunday  or  Good  Friday,  then  on  the  day  next  f  ollowiug, 
or  within  fourteen  days  next  after  the  said  twenty-fifth 
day  of  March  in  every  year,  to  elect  one  or  more  persons 
to  serve  the  office  of  surveyor  for  the  said  parish,  which 
surveyor  shall  repair  and  keep  in  repair  the  several  high- 
ways in  the  said  parish  for  which  he  is  appointed  and 
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which  are  now  or  hereafter  may  become  liable  to  be 
repaired  by  the  said  parish. 

7.  Any  person  living  within  the  parish  or  any  adjoining  Qualifioatioii 
parish,  and  having  an  estate  in  houses,  lands,  tenements,  oi  Bonrejor. 
or  hereditaments  lying  within  such  parish,  in  his  own 

right  or  in  right  of  his  wife,  of  the  value  of  ten  pounds  by 
the  year,  or  a  personal  estate  of  the  value  of  one  hundred 
pounds,  (such  person  not  living  within  the  parish  being 
willing  to  serve  the  oflSce,)  or  being  an  occupier  or  tenant 
of  houses,  lands,  tenements,  or  hereditaments  (whether 
resident  within  the  pai-ish  or  within  any  adjoining  parish) 
of  the  yearly  value  of  twenty  pounds  shall  be  eugible  to 
be  elected  a  surveyor  for  the  purposes  of  this  Act :  pro- 
vided nevertheless,  that  no  person  who  is  now  exempted 
by  law  from  serving  the  oflSce  of  overseer  of  the  poor  shall 
be  compellable  to  serve  the  oflSce  of  surveyor:  provided 
also,  that  any  person  who  may  be  chosen  and  elected  to 
serve  the  said  oflSce  of  surveyor  may  provide  a  suflScient 
deputy,  such  deputy  to  be  approved  of  by  the  justices  at  a 
special  sessions  for  the  highways,  who  shall  by  writing 
under  their  hands  testify  their  consent  thereto. 

8.  If  any  person  who  shall  be  so  chosen  and  elected,  PeDaltyon 
and  who  is  not  exempt  as  aforesaid  from  serving  the  said  s^ijeyor  not 
oflSce,  shall  refuse  or  neglect  to  take  upon  himself  the  oflSce  chofienT  ^° 
of   surveyor,   or  to  provide   a  suflScient   deputy,   to  be 
approved  of  as  aforesaid,  he  shall  forfeit  on  conviction 

before  any  two  justices  any  sum  not  exceeding  twenty 
pounds,  unless  he  can  show  to  the  said  justices  good  and 
suflScient  cause  why  he  should  not  be  called  upon  to  serve 
the  said  oflSce :  provided  also,  that  every  deputy  so  pro- 
vided and  approved  of  shall  have  the  same  powers  and 
authorities,  and  be  subject  to  the  discharge  of  the  same 
duty,  and  be  liable  to  the  same  penalties,  as  any  sunreyor 
appointed  under  the  authority  of  this  Act. 

9.  Instead  of  electing  such  surveyor  as  hereinbefore  Surreyor 
mentioned,  it  shall  be  lawful  for  the  majority  of  the  ™*^?*V, 
inhabitants  so  assembled  as  aforesaid  in  any  parish  for  the  ^^thT 
election  of  surveyors  as  aforesaid  to  nominate  and  elect  salary. 
any  one  person  of  skill  and  experience  to  serve  the  said 

oflSce  of  surveyor  of  such  parish,  and  to  fix  such  salary  for 
the  execution  of  such  oflSce  as  they  shall  think  fit,  which 
said  appointment  shall  be  in  writing  on  paper  without 
stamp,  and  signed  by  the  chairman  of  such  meeting ;  and 
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suoh  surveyor,  when  so  appointed,  shall  be  invested  with 
the  same  powers,  and  subject  to  the  same  duties,  for- 
feitures, and  penalties,  as  any  surveyor  appointed  under 
the  authority  of  this  Act  would  have  been;  and  such 
salary  shall  be  paid  out  of  the  money  raised  under  the 
authority  of  this  Act,  at  such  times  and  in  such  manner  as 
shall  have  been  agreed  upon  between  the  inhabitants  so 
assembled  as  aforesaid  and  the  person  so  nominated  and 
elected  as  aforesaid:  provided  nevertheless,  that  if  such 
surveyor  shall  cease  to  act  and  be  dismissed  in  the  manner 
hereinafter  described,  such  salary  shall  also  in  like  manner 
cease  and  determine. 


Smreyor,  on 
Terifyinghis 
aocounts,  to 
namebifl 


Power  to 
justioeBin 
oertain  oases 
to  appoint  a 
surveyor. 


10.  The  surveyor  or  surveyors,  at  the  time  of  passing 
his  or  their  accounts  as  herein  mentioned,  shall  deliver  to 
the  justices  a  statement  in  writing  of  the  name  and 
residence  of  the  person  appointed  to  succeed  him  or  them 
as  surveyor  or  surveyors. 

11.  In  case  it  shall  appear  on  oath  to  the  justices  at  a 
special  sessions  for  the  highways  that  the  inhabitants  of 
any  parish  have  neglected  or  refused  to  nominate  and 
elect  a  surveyor  or  surveyors  in  manner  and  for  the  pur- 
poses aforesaid,  or  that  the  outgoing  surveyor,  except  he 
had  been  directed  by  the  inhabitants  so  to  do,  has  delivered 
no  statement  of  the  name  and  residence  of  his  or  their 
successor  or  successors,  or  that  the  surveyor  is  dead,  or  has 
ceased  to  possess  the  qualification,  or  is  or  has  become  dis- 
qualified in  any  manner  herein  mentioned,  or  that  he  has 
neglected  to  act,  or  refused  to  carry  into  operation  the 
duties  imposed  upon  him  by  this  Act,  it  shall  and  may  be 
lawful  for  such  justices,  and  they  are  hereby  authorized 
and  required,  by  writing  under  their  hands,  at  their  next 
succeeding  special  sessions  for  the  highways,  to  dismiss 
such  surveyor  so  neglecting  to  act,  or  refusing  to  carry 
into  operation  the  duties  imposed  upon  him  by  this  Act, 
and  to  appoint  any  person  whom  they  may  think  fit  to  be 
a  surveyor  for  such  parish  till  the  annual  meeting  then 
next  ensuing  for  the  nomination  of  overseers  or  for  the 
election  of  surveyors  as  aforesaid,  and  with  or  without 
such  salary  as  to  the  said  justices  shall  seem  fit  and 
proper ;  and  the  said  surveyor  when  so  appointed  shall  be 
invested  with  the  same  powers  and  be  subject  to  the  same 
duties,  forfeitures,  and  penalties,  as  any  surveyor  elected 
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by  the  inliabitants  of  any  parish  as  aforesaid  would  have 
been. 

12.  When  a  parish  is  situated  in  more  than  one  county,  When  pansh 
division,  or  Kberty,  the  surveyor  so  to  be  appointed  as  last  mOTe'tiuiii^ 
aforesaid  shall  be  appointed  by  the  justices  at  a  special  one  county, 
sessions  for  the  highways  assembled  in  that  county,  divi- 

rion,  or  liberty  in  which  the  church  of  the  said  parish  shall 
be  situate. 

13.  And  whereas  it  is  expedient  that  in  many  cases  Pariahee 
parishes  should  be  formed  into  districts  for  the  purpose  of  may  direct 
having  one  sufficient  person  to  be  the  district  surveyor,  ^  be  made 
who  should  have  the  superintendence  and  management  of  to  juatioes 
the  funds  to  be  raised  and  levied  under  the  provisions  of  a*  seamona 
this  Act  in  each  parish  forming  part  of  such  district :  Be  it  ^^^J^^ 
therefore  enacted,  that  it  shall  and  may  be  lawful  for  the  districta. 
inhabitants  of  any  parish  in  vestry  assembled,  if  they  shall 

think  fit,  to  empower  and  direct  one  of  the  churchwardens 
of  such  parish,  or  the  chairman  of  the  said  vestry,  to  make 
application  to  the  justices  assembled  at  the  quarter  sessions 
for  the  county,  or  where  the  parishes  to  be  united  shall  be 
situated  in  the  same  division,  at  some  special  sessions  for 
the  division  in  which  such  parish  shall  be  situate,  for  the 
purpose  of  being  united  witn  one  or  more  parishes  to  form 
a  district  for  the  purposes  aforesaid,  and  at  the  same  time 
to  nominate  one  fit  and  proper  person  to  be  returned  to 
the  said  justices  to  be  appointed  as  such  district  surveyor, 
toother  with  the  amount  of  the  yearly  salary  which  the 
said  inhabitants  in  such  vestry  assembled  shall  agree  to 
pay  to  such  district  surveyor,  which  application,  with  the 
name  of  such  last-mentioned  person,  snail  be  forthwith 
made  in  writing  signed  by  the  churchwardens  of  the  said 
parish,  or  by  the  chairman  of  the  said  vestry  as  aforesaid, 
and  forwarded  to  the  clerk  of  the  peace  in  and  for  the  said 
county  or  to  the  clerk  of  the  justices  in  and  for  the  said 
division,  as  the  case  may  be,  who  shall  lay  the  same  before 
the  justices  at  the  quarter  sessions  then  next  holden  in  and 
for  the  said  county  or  at  the  special  sessions  as  aforesaid. 

14.  On  such  application  as  aforesaid  being  made  by  two  J^ticea  at 
or  more  parishes  to  the  said  justices  they  are  hereby  J^Je  auS*^ 
authorized,  at  the  said  quarter  sessions  or  at  some  special  pariahea  into 
sessions  as  aforesaid,  to  take  the  same  into  their  considera-  Sirtricta, 
tion,  and  to  unite  such  and  so  many  of  the  parishes  so  and  appoint 
applying  as  aforesaid  as  they  shall  think  fit,  into  a  district 
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or  distriots  for  the  purposes  of  this  Act;  and  the  said 
justices  shall  select  and  appoint  out  of  the  persons  so 
nominated  as  aforesaid  by  the  several  parishes  so  united 
into  one  distriot  one  fit  and  competent  person  to  be  the 
surveyor  for  such  district  composed  as  aforesaid,  which 
appointment  shall  be  in  writing. 

16.  The  names  of  the  said  parishes  so  united,  and  the 
name  of  the  person  so  appointed  as  district  surveyor,  shall 
be  reduced  into  writing,  signed  by  the  chairman  of  the 
said  quarter  sessions,  or  Dy  me  majority  of  the  magistrates 
present  at  such  special  sessions,  and  shall  be  transmitted 
oy  him  or  them  to  the  clerk  of  tte  peace,  who  shall  lay 
the  same  before  the  justices  assembled  at  the  quarter 
sessions  in  and  for  the  said  county,  or  at  some  adjourn- 
ment thereof,  who  are  hereby  autnorized  and  required  to 
cause  the  same  to  be  enrolled  with  the  records  of  the 
Court ;  and  a  copy  thereof  shall  be  sent  by  such  clerk  of 
the  peace  to  each  of  the  churchwardens  or  the  surveyor  of 
each  of  the  said  parishes  so  united ;  and  such  parishes  so 
imited  shall  contmue  to  form  a  district  for  the  purposes 
of  this  Act  for  the  space  of  three  years  then  next  follow- 
ing, and  from  thenceforward  imtil  the  churchwarden  of 
any  one  of  the  said  parishes  so  united,  or  the  chairman  of 
the  vestry,  shall,  bv  direction  and  in  pursuance  of  a  reso- 
lution of  the  inhabitants  in  vestry  assembled,  give  twelve 
months  notice  to  the  churchwardens  and  surveyor  of  each 
of  the  other  parishes,  and  to  the  said  district  surveyor 
appointed  by  the  said  justices,  and  to  the  clerk  of  the  peace 
of  the  county  in  which  the  said  parishes  are  situate,  of  the 
intention  of  the  said  parish  to  cease  to  form  a  part  of  the 
said  district ;  in  which  case,  from  and  after  the  expiration 
of  the  said  twelve  months  notice,  the  union  of  the  said 
parishes  into  such  district  as  aforesaid,  and  the  appointment 
of  the  said  district  surveyor,  shall  cease  and  determine,  so 
far  as  mav  concern  or  be  binding  on  the  said  parish  so 
giving  sucn  notice  ajs  aforesaid. 

16.  Such  district  surveyor  when  so  appointed  shall  for 
all  the  purposes  of  this  Act,  except  the  making,  assessing, 
and  levying  the  rate  in  and  by  this  Act  authorized  to  be 
made,  assessed,  and  levied,  have,  as  far  as  the  same  are 
applicable,  the  same  powers,  and  be  subject  and  liable  to 
the  same  duties,  penalties,  and  forfeitures,  as  any  surveyor 
elected  under  the  provisions  of  this  Act  is  invested  with 
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and  liable  to,  and  shall  have  the  laying  out  and  application 
of  all  the  funds  raised  and  levied  under  the  authority  of 
this  Act :  provided  nevertheless,  that  such  district  surveyor 
shall  not  expend  any  monies  levied  in  any  one  of  the  said 
united  parisnes  except  for  the  use  and  benefit  of  the  parish 
in  which  it  is  so  levied,  miless  with  the  consent  of  the 
inhabitants  of  such  parish  in  vestry  assembled,  for  the 
purpose  of  carrying  on  repairs  or  beneficial  improvements 
under  the  provisions  of  this  Act  for  the  common  benefit  of 
the  said  united  parishes ;  and  such  district  surveyor  shall  Salary  of 
annually  receive  from  each  of  the  parishes  composing  his  ^^^^ 
district  respectively  such  salary  as  shall  have  been  agreed  JS^  to^b^ 
upon  by  the  several  parishes  in  manner  aforesaid,  which  paid, 
salary  shall  be  paid  to  such  district  surveyor  by  the  sur- 
veyor of  the  highways  out  of  the  money  raised  in  each  of 
such  parishes  under  the  authority  of  this  Act ;  and  in  case 
of  non-payment  thereof  the  same  shall  be  recoverable  from 
the  surveyors  of  the  highways  of  such  parishes,  to  and  for 
his  own  use,  in  the  same  maimer  as  any  forfeiture  is 
recoverable  under  this  Act. 

17.  In  each  of  the  parishes  so  united  into  a  district  as  When 
aforesaid  a  surveyor  shall  be  elected  as  herein  mentioned,  ^**^^  *^ 
in  addition  to  the  district  surveyor  so  appointed  as  afore-  gurveyor  to 
said  :  provided  nevertheless,  that  such  surveyor  shall  only  be  appointed 
be  authorized  and  required  to  make,  assess,  and  levy  the  *^J?*^® 
rate  herein  directed  to  be  made,  assessed,  and  levied,  and       ' 
from  time  to  time  pay  over  the  money  arising  therefrom 

to  such  district  surveyor. 

18.  And  whereas  it  is  expedient  in  large  and  populous  Appointment 
parishes  that  the  repairs  of  the  highways  should  be  under  ^?  *  ^^ 
the  direction  and  control  of  a  certain  number  of  inhabitants,  repidre^^ 

to  be  chosen  and  appointed  as  a  board  for  that  purpose,  in  large 
with  necessary  powers :  Be  it  therefore  further  enacted,  parishes, 
that  in  any  parish  where  the  population  by  the  then  last 
census  taken  from  the  returns  made  to  Parliament  exceeds 
the  number  of  five  thousand,  if  it  shall  be  determined  by 
a  majority  of  two  thirds  of  the  votes  of  the  vestrymen 
present  at  such  meeting  as  aforesaid  to  form  a  board  for 
the  superintendence  of  the  highways  of  the  said  parish, 
and  for  the  purpose  of  carrying  the  provisions  of  this  Act 
into  effect,  it  shall  be  lawfiil  for  the  said  vestry  to  nomi- 
nate and  elect  any  number  of  persons  not  exceeding  twenty 
nor  less  than  five,  being  respectively  householders,  and 
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residing  in  and  assessed  to  the  rate  for  the  relief  of  the 
poor  of  the  said  parish,  and  also  liable  to  be  rated  to  the 
repair  of  the  highways  in  the  said  parish  under  and  by 
virtue  of  this  Act,  to  serve  the  offico  of  surveyors  of  the 
Powers  of  highways  for  the  year  ensuing ;  and  such  persons  so  to  be 
the  board.  nominated  and  elected  as  such  surveyors,  or  any  three  of 
them,  shall  and  are  hereby  authorized  to  act  as  a  board, 
and  to  be  called  "  The  Boaad  for  Repair  of  the  Highways 
in  the  Parish  of  "  (as  the  case  may  be),  and  to 

carry  into  effect  the  powers,  authorities,  and  directions  in 
this  Act  contained ;  and  such  board  are  hereby  authorized 
to  appoint  a  collector  or  any  number  of  collectors  of  the 
rates  to  be  made  under  the  authority  of  this  Act,  and  also 
to  employ  a  person  of  skill  and  experience  to  act  as  an 
assistant  surveyor  to  the  said  board,  and  also  a  clerk  to 
attend  the  said  board,  and  to  keep  the  accounts  and  minutes 
of  the  proceedings  thereof,  such  assistant  surveyor  and 
clerk  to  be  paid  such  reasonable  salaries  out  of  the  said 
rates  as  the  said  board  shall  determine ;  and  upon  such 
board  being  so  nominated  and  elected  as  aforesaid,  all  and 
every  the  powers  and  authorities  given  and  created  by  this 
Act  and  granted  to  or  vested  in  the  vestry,  and  in  any 
person  or  persons  as  surveyor,  shall,  for  the  purposes  of 
the  parish  so  nominating  and  electing  such  board,  be  and 
the  same  are  hereby  declared  to  be  vested  in  the  said 
persons  so  to  be  elected,  or  any  three  of  them,  acting  as 
such  board  as  aforesaid  ;  and  such  persons  or  any  three  of 
them,  at  a  meeting  to  be  convened  for  that  purpose,  may 
and  they  are  hereby  authorized  to  nominate  and  appoint  a 
fit  and  proper  person  to  be  treasurer  for  the  deposit  of  the 
monies  to  be  collected  for  the  purposes  of  this  Act,  and  to 
take  from  such  person  good  and  sufficient  security  for  the 
monies  to  be  deposited  in  his  hands  as  aforesaid;  and 
all  monies  to  be  drawn  from  such  treasurer  for  the  purposes 
of  this  Act  shall  be  drawn  by  drafts  or  cheques  to  be  signed 
by  the  said  persons  so  to  be  nominated  and  elected  as 
aforesaid,  or  any  three  of  them,  at  some  one  of  their 
meetings  to  be  held  under  this  Act,  and  such  drafts  shall 
be  respectively  signed  and  entered  in  their  books  by  the 
said  clerk  to  be  appointed  as  aforesaid  :  provided  always, 
and  it  is  hereby  declared,  that  upon  the  expiration  of  the 
year  for  which  such  board  shall  be  elected  as  aforesaid,  and 
before  or  on  the  day  for  the  nomination  and  election  of 
persons  as  surveyors  under  the  authority  of  this  Act,  the 
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said  board  shall  and  are  hereby  directed  to  present  to  the 
vestry  of  the  parish  for  which  they  shall  have  acted  copies 
of  all  their  accounts  and  also  of  the  minutes  of  their  pro- 
ceedings during  the  preceding  year. 

19.  It  shall  and  may  be  lawful  to  and  for  such  board  to  Board  may 
rent,  or,  with  the  consent  of  the  vestry  of  any  parish,  to  hire  or 
purchase,  a  fit  and  convenient  piece  of  ground  or  other  ^^J]^^^ 
premises  for  the  keeping  of  the  implements  and  materials 
necessary  for  the  reparation  of  the  highways,  or  for  the 
preparing  the  materials  for  the  same  respectively,  and  to 
determine  and  direct  how  and  in  what  manner  the  high- 
ways in  the  said  parish,  or  any  or  either  of  them,  or  any 

and  what  part  or  parts  thereof,  shall  be  curbed  or  paved 
with  stone  or  otherwise. 

20.  If  any  surveyor  or  district  surveyor  or  assistant  Penalty  on 
surveyor  shall  neglect  his  duty  in  anything  required  of  him  jnrveyor,  &c. 
by  this  Act,  for  which  no  particular  penalty  is  imposed,  he  ^^^^ 
shall  forfeit  for  every  such  offence  any  sum  not  exceeding 

five  pounds. 

21.  If  any  bridge  shall  hereafter  be  built  which  bridge  As  to  repair 
shall  be  liable  by  law  to  be  repaired  by  and  at  the  expense  of  highway 
of  any  county  or  part  of  any  county,  then  and  in  such  case  brid^**^ 
all  highways  leading  to,  passing  over,  and  next  adjoining  hereafter  to 
to  sudL  bridge  shall  be  from  time  to  time  repaired  by  the  ^  ^^** 
parish,  person,  or  body  politic  or  corporate,  or  trustees  of  a 
turnpike  road,  who  were  by  law  before  the  erection  of  the 

said  bridge  bound  to  repair  the  said  highways  :  provided  RaiBed 
nevertheless,  that  nothing  herein  contained  shall  extend  or  causeways, 
be  construed  to  extend  to  exonerate  or  discharge  any  county 
or  any  part  of  any  county  from  repairing  or  keeping  in 
repair  the  walls,  banks,  or  fences  of  the  raised  causeways 
and  raised  approaches  to  any  such  bridge,  or  the  land 
arches  thereof. 

22.  The  several  powers  and  authorities  hereby  vested  in  powers  for 
the  surveyor  of   highways,   as  well  for  the  getting  of  getting  ma- 
materials  as  the  preventing  and  removing  of  all  nuisances  t«"^  and 
and  annoyances,  shall  be  and  the  same  are  hereby  vested  SSsfmces^ 
in  the  surveyor  of  county  bridges,  and  the  roads  at  the  ends  to  extend 
thereof  repairable  therewith;    and  the  several  penalties,  ^.«>'«»ty 
forfeitures,  matters,  and  things  in  this  Act  contained  re-  roada^t  ^^ 
lating  to  highways  shall  be  and  the  same  are  hereby  the  ends 
extended  and  applied,  as  far  as  the  same  are  applicable  to  ^®^®*'^- 
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such  bridges,  and  the  roads  at  the  ends  thereof  as  aforesaid, 
the  said  surveyor  or  surveyors  of  county  bridges  making 
satisfaction  and  compensation  for  all  trespass  and  damage 
done  in  the  execution  of  the  powers  of  this  Act,  in  such 
and  the  same  manner  as  the  surveyors  of  highways  are 
required  to  make  imder  the  provisions  of  this  Act. 


When  new 
highways 
are  to  be 
kept  in 
repair  by 
pflkriahes. 


Proviso. 


23.  No  road  or  occupation  way  made  or  hereafter  to  be 
made  by  and  at  the  expense  of  any  individual  or  private 
person,  body  politic  or  corporate,  nor  any  roads  already  set 
out  or  to  be  hereafter  sot  out  as  a  private  driftway  or 
horsepath  in  any  award  of  commissioners  under  an  inclo- 
sure  Act,  shall  be  deemed  or  taken  to  be  a  highway  which 
the  inhabitants  of  any  parish  shall  be  compellable  or  liable 
to  repair,  imless  the  pei-son,  body  politic  or  corporate,  pro- 
posing to  dedicate  such  highway  to  the  use  of  the  public 
shall  give  three  calendar  months  previous  notice  in  writing 
to  the  surveyor  of  the  parish  of  his  intention  to  dedicate 
such  highway  to  the  use  of  the  public,  describing  its  situa- 
tion and  extent,  and  shall  have  made  or  shall  make  the 
same  in  a  substantial  manner  and  of  the  width  required  by 
this  Act,  and  to  the  satisfaction  of  the  said  surveyor  and  of 
any  two  justices  of  the  peace  of  the  division  in  which  such 
highway  is  situate,  in  petty  sessions  assembled,  who  are 
hereby  required,  on  receiving  notice  from  such  person,  or 
body  politic  or  corporate,  to  view  the  same,  and  to  certify 
that  such  highway  has  been  made  in  a  substantial  manner, 
and  of  the  width  required  by  this  Act,  at  the  expense  of 
the  party  requiring  such  view,  which  certificate  shall  be 
enrolled  at  the  quarter  sessions  holden  next  after  the 
granting  thereof,  then  and  in  such  case,  after  the  said 
highway  shall  have  been  used  by  the  public,  and  duly 
repaired  and  kept  in  repair  by  the  said  person,  body  politic 
or  corporate,  for  the  space  of  twelve  calendar  months,  such 
highway  shall  for  ever  thereafter  be  kept  in  repair  by  the 
parish  in  which  it  is  situate :  provided  nevertheless,  that  on 
receipt  of  such  notice  as  aforesaid  the  surveyor  of  the  said 
parish  shall  call  a  vestry  meeting  of  the  inhabitants  of  such 
parish  ;  and  if  such  vestry  shall  deem  such  highway  not  to 
DC  of  sufficient  utility  to  the  inhabitants  of  the  said  parish 
to  justify  its  being  kept  in  repair  at  the  expense  of  the  said 
parish,  any  one  justice  of  the  peace,  on  the  application  of 
the  said  surveyor,  shall  summon  the  party  proposing  to 
make  the  new  highway  to  appear  before  the  justices  at  the 
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next  special  sessions  for  the  highways  to  be  held  in  and  for 
the  division  in  which  the  said  intended  highway  shall  be 
situate ;  and  the  question  as  to  the  utility  as  aforesaid  of 
such  highway  shall  be  determined  at  the  discretion  of  such 
justices. 

24.  The  surveyor  of  every  parish,  other  than  a  parish  Direction 
the  whole  or  part  of  which  is  within  three  miles  of  the  poato,  where 
General  Post  Office  in  the  City  of  London,  shall,  with  the  ^^j;^^ 
consent  of  the  inhabitants  of  any  parish  in  vestry  assembled, 
or  by  the  direction  of  the  justices  at  a  special  sessions  for 
the  highways,  cause  (where  there  are  no  such  stones  or 
posts)  to  be  erected  or  fixed  in  the  most  convenient  place 
where  two  or  more  ways  meet,  a  stone  or  post  with  inscrip- 
tions thereon  in  large  legible  letters  not  less  than  one  inch  in 
height  and  of  a  proper  and  proportionate  breadth,  containing 
the  name  of  the  next  market  town,  village,  or  other  place 
to  which  the  said  highways  respectively  lead,  as  well  as 
stones  or  posts  to  mark  the  boimdaries  of  the  highway, 
containing  the  name  of  the  parish  wherein  situate ;  and 
the  surveyor  of  every  parish  shall  at  the  several  ap- 
proaches or  entrances  to  such  parts  of  any  highways  as 
are  subject  to  deep  or  dangerous  floods,  cause  to  be  erected 
graduated  stones  or  posts  as  he  shall  judge  to  be  necessary 
for  the  guiding  of  travellers  in  the  best  and  safest  tract 
through  the  floods,  and  also  to  secure  horse  causeways, 
and  foot  causeways,  by  posts,  blocks,  or  stones  fixed  in  the 
ground,  or  by  banks  of  earth  cast  up  or  otherwise,  from 
being  passed  over  and  spoiled  by  waggons,  wains,  carts,  or 
carriages ;  and  the  said  surveyor  shall  be  re-imbursed,  out 
of  the  monies  which  shall  be  received  by  him  pursuant  to 
the  directions  of  this  Act,  the  expenses  of  providing  and 
erecting  and  of  keeping  in  repair  such  stones,  posts,  or 
blocks  already  erected  or  fixed,  or  which  may  hereafter  be 
erected  or  fixed. 

26.  It  shall  be  lawful  for  the  surveyor  to  make  a  road  Power  to  use 
through  the  grounds  adjoining  to  any  ruinous  or  narrow  a^ijoimng 
part  of  any  highway  (not  being  the  site  or  ground  whereon  ^TOrajy* 
any  house  stands,  not  being  a  garden,  lawn,  yard,  court,  road/ 
park,  paddock,  plantation,  planted  walk  or  avenue  to  any 
house  or  indosed  ground  set  apart  for  building  ground  or 
as  a  nursery  for  trees,)  to  be  made  use  of  as  a  public  high- 
way whilst  the  old  road  is  repairing  or  widening,  makmg 
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Surveyor 
to  remove 
snoW)  &o. 


Surveyor  to 
make  rate. 


Rate  to  be 
allowed  by 
justicee. 


Surveyor 
may  inspect 
rate  book, 
and  obtain 
copies  or 
extracts. 


suoh  recompenoe  to  the  proprietor  and  occupier  of  such 
grounds  for  the  damages  they  may  thereby  sustain  as  the 
justices  at  a  special  sessions  for  the  highways  assembled 
may  think  reasonable,  such  sum  so  awarded  as  a  reoom- 
pence  to  be  recoverable  in  the  same  manner  as  any  fines 
and  forfeitures  are  recoverable  under  this  Act. 

26.  If  any  impediment  or  obstruction  shall  arise  in  any 
highways  from  accumulation  of  snow  or  from  the  falling 
down  of  the  banks  on  the  side  of  such  highways,  or  from 
any  other  cause,  the  surveyor  is  required  from  time  to 
time  and  within  twenty-four  hours  after  notice  thereof 
from  any  justice  of  the  peace  of  the  county  in  which  the 
parish  may  be  situate,  to  cause  the  same  to  be  removed. 

27.  And  in  order  to  raise  money  for  carrying  the  several 
purposes  of  this  Act  into  execution,  be  it  further  enacted, 
that  a  rate  shall  be  made,  assessed,  and  levied  by  the 
surveyor  upon  all  property  now  liable  to  be  rated  and 
assessed  to  the  relief  of  the  poor ;  provided  that  the  same 
rate  shall  also  extend  to  such  woods,  mines,  and  quarries 
of  stone,  or  other  hereditaments,  as  have  heretofore  been 
usually  rated  to  the  highways;  and  provided  also,  that 
every  such  rate  shall  be  signed  by  the  said  surveyor,  and 
allowed  by  two  justices  of  the  peace,  and  published  in  the 
same  way  as  poor  rates  are  now  allowed  and  published. 

28.  And  in  order  to  enable  the  surveyor  to  form  a 
proper  judgment  of  any  rate  to  be  made  in  pursuance  of 
this  Act,  be  it  further  enacted,  that  it  shall  be  lawful  for 
the  surveyor,  and  he  is  hereby  authorized  and  empowered, 
at  all  reasonable  times,  to  inspect  or  by  writing  signed  by 
him  to  grant  authority  to  any  person  appointed  by  him  to 
inspect,  any  of  the  rates  made  towards  the  relief  of  the 
poor  of  the  parish  of  which  he  is  surveyor,  or  the  books 
wherein  the  assessments  thereto  shall  be  entered,  without  fee 
or  reward ;  and  the  surveyor  or  person  by  him  authorized  as 
aforesaid  shall  be  allowed  to  make  a  copy  of  such  rate  or 
books,  or  to  take  any  extracts  therefrom;  and  if  any 
person  in  whose  custody  or  power  any  of  the  said  rates  or 
books  shall  be  shall  when  tiiereunto  required  in  manner 
aforesaid  refuse  or  neglect  to  produce  the  same  to  the 
surveyor  or  person  so  by  him  authorized  as  aforesaid,  as 
the  case  may  be,  or  to  allow  such  copy  or  extract  to  be 
made  or  taken,  at  all  reasonable  hours  in  the  daytime,  he 
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shall  for  every  saeh  offence  forfeit  and  pay  any  sum  not 
exceeding  five  pounds. 

29.  Every  rate  shall  contain  the  names  of  the  occupiers,  Fonn  and 
the  description  of  the  premises  or  property  they  occupy,  amount  of 
and  the  full  annual  value  of  such  premises  or  nroperty,  ^^' 
and  shall  also  specify  the  simi  in  the  pound  at  wnicn  it  is 
made ;  and  no  rate  to  be  levied  or  assessed  as  aforesaid 
shall  exceed  at  any  one  time  the  sum  of  tenpence  in  the 
pound  or  the  sum  of  two  shillings  and  sixpence  in  the 
pound  in  the  whole  in  any  one  year :  provided  neverthe- 
less, that,  with  the  consent  of  four  fifths  of  the  inhabitants 
of  any  parish  contributing  to  the  highway  rate  assembled 
at  a  meeting  specially  caoled  for  that  purpose,  ten  davs 
previous  notice  of  the  same  having  been  given  by  tne 
surveyor  of  the  said  parish,  the  rate  to  oe  levied  and 
assessed  as  aforesaid  mav  be  increased  to  such  sum  as  the 
said  inhabitants  so  assembled  may  think  proper. 

[S.  30  rep.  45  &  46  Vict.  c.  27,  s.  3.] 

31.  Whenever  it  shall  appear  to  the  said  survevor  as  Erronin 
aforesaid  that  there  has  been  any  omission  or  error  m  any  J**!15jy, 
rate  or  assessment  made  in  pursuance  of  this  Act  of  or  in 

the  name  of  any  person,  parson,  or  vicar,  or  of  any  house, 
shop,  warehouse,  coach-house,  stable,  cellar,  vault,  buildiug, 
workshop,  manufactory,  garden  ground,  land,  tenemeut, 
wood,  tithe,  mines,  pits,  or  quarries  of  any  mineral,  stone, 
or  other  matter  whatsoever,  or  hereditament  liable  to  be 
rated  for  the  purposes  of  this  Act,  it  shall  be  lawful  for 
the  said  surveyor  as  aforesaid,  with  the  consent  and  appro- 
bation of  the  justices  at  a  special  sessions  for  the  highways, 
to  cause  to  be  added  or  corrected  in  the  said  rate  or  assess- 
ment the  name  of  the  person,  parson,  or  vicar  omitted  or 
erroneously  stated,  and  a  description  of  the  property  in 
respect  of  which  he  ought  to  he  rated ;  and  every  such 
addition  or  correction  made  in  any  of  the  said  rates,  and 
signed  by  such  lustices,  shall  be  as  valid  and  effectual  as 
if  the  same  had  oeen  part  of  the  original  rate  at  the  time 
when  it  was  first  made. 

32.  It  shall  and  may  be  lawful  for  the  justices  at  a  PersoMmay 
special  sessions  for  the  highways,  on  application  made  to  ^  excused 
them  by  any  person  rated  to  any  rate  under  the  authority  frompayment 
of  this  Act  to  be  discharged  therefrom,  on  proof  of  his  ot  highway 
inability  through  poverty  to  pay  such  rate,  tne  surveyor  '**«• 
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having  been  first  summoned  to  appear  on  the  part  of  the 
parish,  to  order  and  direct  that  such  person  shall  be 
excused  from  the  payment  of  such  rate,  and  which  order 
of  the  said  justices  is  hereby  declared  to  be  final  with 
respect  to  such  rate. 

33.  When  property,  or  the  owner  or  occupier  in  respect 
thereof,  has,  previous  to  the  passing  of  this  Act,  been 
legally  exempt  from  the  performance  of  statute  duty,  or 
from  the  payment  of  any  composition  in  lieu  thereof,  or  of 
highway  rate,  the  said  property  and  the  owners  and  occu- 

Eiers  thereof  shall  be  exempt  from  the  payment  of  the  rate 
ereby  imposed. 

34.  For  levying  and  recovering  the  said  rate  by  this 
Act  authorized  to  be  made  the  surveyor  shall  have  the 
same  powers,  remedies,  and  privileges  as  the  overseers  of 
the  poor  in  the  parish  have  by  law  for  the  recovery  of  any 
rate  made  for  the  relief  of  the  poor. 

36.  It  shall  be  lawful  for  two  ratepayers  of  any  parish, 
within  six  days  next  after  the  annual  appointment  of  the 
surveyor,  by  a  notice  in  writing,  to  require  the  said  sur- 
veyor to  call  a  meeting  of  the  ratepayers  of  the  said  parish 
for  the  purpose  hereafter  mentioned,  and  the  said  surveyor 
shall  call  such  meeting  within  eight  days  after  the  receipt 
of  such  notice,  and  shall  give  six  days  previous  intimation 
of  such  meeting ;  and  if  at  such  meeting  a  majority  of  the 
ratepayers  then  and  there  assembled  shall  signify  their 
consent  thereto,  it  shall  and  may  be  lawful  for  the  rate- 
payers keeping  a  team  or  teams  of  two  or  more  horses  or 
beasts  of  (kaught  to  divide  among  themselves,  in  propor- 
tion to  the  amount  of  rate  to  whicn  they  may  respectively 
be  assessed,  the  carrying  of  the  material  which  may  be 
required  by  the  said  surveyor  for  the  repairs  of  the  high- 
ways within  such  parish,  and  that  they  shall  be  paid  by 
the  said  surveyor  for  such  carrying  or  task-work  within 
one  calendar  month  after  having  performed  such  service, 
after  such  rate  per  cubic  yard  of  material  per  mile,  and  so 
in  proportion  for  any  less  distance  than  a  mile,  as  shall  be 
fixed  by  the  justices  at  their  first  meeting  in  special  sessions 
for  the  highways  after  the  twenty-fifth  day  of  March  in 
every  year,  which  rate  the  said  justices  are  hereby  required 
to  fix  at  such  special  sessions :  provided  always,  that  such 
carrying  or  task-work  shall  be  performed  at  such  times  and 
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plaoeB  and  in  snoli  manner  as  the  said  soireyor  may  direct 
(the  periods  of  spring,  seed-time,  and  harvest  always  ex- 
cepted) ;  and  that  in  case  the  said  surveyor  shall  not 
approve  of  the  manner  in  which  such  carrying  or  task -work 
shall  be  performed,  it  shall  be  lawful  for  the  justices  at  a 
special  sessions  for  the  highways  to  hear  the  complaint  of 
such  surveyor  in  that  respect,  and  to  award  such  pecuniary 
redress  or  forfeiture  against  the  party  offending  as  to  them 
shall  appear  reasonable. 

36.  The  surveyor  of  any  parish,  the  consent  of  the  Su^eyor, 
majority  of  the  inhabitants  in  vestry  assembled  being  first  ofy^^^ 
had  and  obtained,  may  from  time  to  time  appoint  any  may  appoint 
number  of  collectors  of  the  said  rates,  and  may  remove  ^-^"^^^ 
any  such  collector,  and  appoint  another  in  his  stead,  and  *"  ^ 
make  such  allowance  to  such  collector,  out  of  the  monies 
to  be  received  under  this  Act,  as  the  said  inhabitants  in 
vestry  assembled  shall  think  reasonable ;  and  the  said  col- 
lector is  hereby  declared  to  have  all  the  same  powers, 
remedies,  and  privileges  for  the  levying  and  enforcing  the 
payment  of   such  rates  as  the  surveyor  nominated  or 
appointed  under  the  authority  of  this  Act. 

37.  It  shall  be  lawful  for  the  said  surveyor  and  he  is  Security  to  be 
hereby  required  to  take  security  from  every  collector  ap-  ^^^'[J^"* 
pointed  by  virtue  of  this  Act  for  the  due  execution  of  las  "" 
office  of  collector,  which  security  shall  be  to  the  full  amount 
of  the  sum  likely  to  be  in  the  hands  of  the  said  collector  at 
any  one  time,  and  shall  be  by  bond  without  stamp. 

38.  Every  collector  appointed  by  virtue  of  this  Act  shall  Collector  to 
under  his  hand,  and  at  such  time  and  in  such  manner  as  ^^^^*of 
the  surveyor  may  direct,  deliver  to  the  said  surveyor  as  all  monies 
aforesaid  true  and  perfect  accounts  in  writing  of  all  monies  received 
which  shall  have  been  by  such  collector  received  by  virtue  ^^t^^^*' 
of  this  Act,  and  also  a  list  of  the  names  of  all  such  persons       ' 

as  shall  have  neglected  or  refused  to  pay  their  respective 
rates,  and  of  the  monies  due  from  them  respectively ;  and 
that  every  such  collector  shall  pay  all  such  monies  as  shall 
remain  due  from  him  to  the  said  surveyor  as  aforesaid ; 
and  if  any  such  collector  shall  refuse  or  neglect  to  make 
and  render  such  account,  or  to  produce  and  deliver  up  the 
list  of  persons  neglecting  and  refusing  to  pay  their  rates 
as  aforesaid,  or  to  make  payments  as  aforesaid,  or  shall 
refuse  or  wilfully  neglect  to  deliver  to  the  said  surveyor 
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as  aforesaid,  or  to  such  person  as  he  shall  appoint  to 
receive  the  same,  within  three  days  after  being  tnerennto 
required  by  the  said  surveyor  as  aforesaid,  by  notice  in 
writing  under  his  hand  given  to  or  left  at  the  usual  place 
of  abode  of  such  collector,  all  books,  papers,  and  writing 
in  his  custody  or  power  relating  to  the  execution  of  tms 
Act,  or  to  give  satisfaction  to  the  said  surveyor  as  aforesaid 
respecting  the  same,  then  and  in  every  such  case,  upon  com- 
plaint made  by  the  said  surveyor  as  aforesaid  of  any  such 
refusal  or  wilful  neglect  as  aforesaid  to  any  justice  of  the 
peace,  such  justice  may  and  he  is  hei'eby  authorized  and  re- 
quired to  issue  a  summons  imder  his  hand  for  the  collector 
.  so  refusing  or  neglecting  to  appear  before  any  two  justices  of 
the  peace;  and  upon  the  said  collector  appearing,  or  having 
been  so  summoned  and  not  appearing,  without  some  sufficient 
or  reasonable  excuse,  or  not  being  found,  it  shall  be  lawful 
for  the  said  two  justices  to  hear  and  determine  the  matter ; 
and  if  upon  confession  of  the  party,  or  by  the  testimony  of 
any  credible  witness  on  oath,  it  shall  appear  to  such  justices 
that  any  monies  remain  due  from  such  collector,  such 
justices  may  and  they  are  hereby  authorized  and  required, 
upon  non-payment  thereof,  by  warrant  under  their  hands 
to  cause  such  money  to  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  such  collector ;  and  if  no  goods  and 
chattels  of  such  collector  shall  be  found  sufficient  to  answer 
and  satisfy  the  said  money,  and  the  charges  of  distraining 
and  selling  the  said  goods  and  chattels,  tnen  and  in  every 
such  case  such  justices  shall  and  they  are  hereby  required 
to  commit  such  offender  to  the  common  gaol  or  house  of 
correction  for  the  county,  city,  or  place  where  such  offender 
shall  be  or  reside,  there  to  be  kept  to  hard  labour  for  a 
period  not  exceeding  six  calendar  months,  or  until  he  shall 
nave  paid  such  monies  as  aforesaid  or  compounded  with 
the  surveyor  as  aforesaid  for  such  money  (which  composi- 
tion the  said  surveyor,  with  the  consent  of  the  inhabitants 
in  vestry,  or,  in  any  parish  where  they  do  not  meet  in 
vestry,  with  the  consent  of  the  inhabitants  contributing  to 
the  highway  rate,  at  a  public  meeting  assembled,  is  hereby 
empowered  to  make  and  receive) ;  or  if  it  shall  appear  to 
such  justices  that  such  collector  had  refused  or  wilfully 
neglected  to  render  and  give  such  acooimts,  or  to  produce 
and  deliver  the  list  of  persons  neglecting  and  refusing  to 
pay  their  rates  as  aforesaid,  or  that  any  books,  papers,  or 
writings  relating  to  the  execution  of  this  Act  remained  in 
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the  hands  or  in  the  custody  or  power  of  such  collector,  and 
he  refused  or  wilfully  neglected  to  deliver  or  give  satisfac- 
tion respecting  the  same  as  aforesaid,  then  and  in  every 
such  case  such  collector  shall,  on  conviction  thereof,  forfeit 
for  such  offence  any  sum  not  exceeding  twenty  poimds,  and 
in  default  of  payment  thereof  diall  he  committed  to  the 
common  gaol  or  house  of  correction  for  the  county,  city, 
or  place  where  such  offender  shall  he  or  reside,  there  to  he 
kept  to  hard  lahour  for  a  period  not  exceeding  four  calendar 
months,  or  until  he  shall  have  given  a  true  and  perfect 
account  as  aforesaid,  and  delivei^  such  list  as  aforesaid, 
and  delivered  up  such  books,  papers,  and  writings,  or  give 
satisfaction  in  respect  thereof  to  the  said  surveyor :  pro- 
vided always,  that  no  conviction  or  imprisonment  of  such 
collector  as  aforesaid  shall  exonerate  or  discharge  any 
security  taken  from  him  on  his  appointment  as  aforesaid. 

39.  The  surveyor  in  every  parish  shall  keep  separate  and  Separate 
distinct  accounts  of  the  monies  levied  for  the  highway  J^°^^  ^ 
rate ;  and  such  accoimts  shall  specify  the  different  sums 

and  the  times  when  and  the  persons  to  whom  and  by  whom 
the  same  shall  have  been  collected  and  paid. 

40.  The  said  surveyor,  district  surveyor,  or  assistant  Surveyor  to 
surveyor,  as  the  case  may  be,  shall  and  he  is  herebv  required  ^^aooo^t 
from  time  to  time  to  keep  a  book,  in  which  shall  be  entered  of  monies 

a  just  and  true  and  particular  accoimt  of  all  money  which  received,  &c. 
shall  have  come  to  his  hands  as  surveyor,  district  surveyor, 
or  assistant  surveyor  of  the  parish  for  the  purposes  of  this 
Act,  and  to  whom,  and  on  what  occasion,  and  for  what 
work,  and  in  what  place,  and  on  what  day  he  shall  have 
paid  or  applied  the  same,  and  also  an  account  of  all  tools, 
materials,  implements,  and  other  things  provided  by  him 
for  the  repair  of  the  said  highways ;  and  such  book  shall  to  be  open 
at  all  reasonable  times  be  open  to  the  inspection  of  every  ^  Jilted    ^ 
inhabitant  rated  to  the  highway  rate  of  the  parish,  or  of  inliabitantp. 
any  of  the  parishes  united  into  a  district,  without  fee  or 
reward,   and   every  such  inhabitant  may  take  copies  or 
extracts  from  the  said  book  or  any  part  thereof,  without 
paying  for  the  same ;  and  in  case  the  said  surveyor,  district 
surveyor,  or  assistant  surveyor  shall  neglect  to  provide  such 
book,  or  to  enter  therein  every  sum  received  or  paid  by  him 
within  one  week  after  the  same  shall  have  been  received  or 
paid,  or  shall  refuse  to  permit  or  shall  not  permit  any  such 
inhabitant  as  aforesaid  at  any  reasonable  time  to  inspect 
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the  same,  or  take  copies  or  extracts,  as  aforesaid,  such 
surveyor,  district  surveyor,  or  assistant  surveyor  shall 
forfeit  and  pay  any  sum  not  exceeding  five  pounds  for  each 
default,  to  be  levied  and  applied  in  manner  herein  provided. 

41.  All  the  said  books,  papers,  writings,  and  accounts, 
and  all  materials,  tools,  and  implements,  which  shall  be 
provided  in  pursuance  of  this  Act,  for  repairing  or  pre- 
serving the  highways,  and  also  the  scrapings  of  the  said 
highways,  shall  be  vested  in  the  surveyor  for  the  time 
being;  or  in  case  a  district  surveyor  shall  be  appointed, 
then  all  such  books,  papers,  writings,  and  accounts,  and  all 
materials,  tools,  implements,  and  scrapings,  shall  be  invested 
in  the  district  surveyor. 

42.  The  said  surveyor,  district  surveyor,  or  assistant 
surveyor  shall,  within  fourteen  days  after  leaving  his  office, 
deliver  such  books  and  accounts,  verified  as  herem  directed, 
together  with  all  such  sums  of  money,  as  shall  be  due  from 
him,  and  likewise  all  tools,  materials,  implements,  and 
other  things  as  aforesaid,  to  his  successor  in  office,  or  retain 
the  same  in  his  hands,  and  account  for  them  in  his  next 
accoimt,  if  he  shall  be  continued  surveyor  or  district 
surveyor  of  such  parish  in  the  succeeding  year;  and  in 
case  such  surveyor  or  district  surveyor  shall  neglect  to 
deliver  within  such  time  as  aforesaid  the  said  books,  papers, 
writings,  and  accounts,  and  such  tools,  materials,  imple- 
ments, and  other  things,  in  manner  aforesaid,  he  shall  for 
every  such  offence  forfeit  any  sum  not  exceeding  five 
pounds  ;  and  in  case  he  shall  make  default  in  the  paying 
or  accoimting  for  the  money  so  due  from  him  within  the 
time  and  according  to  the  directions  aforesaid  he  shall 
forfeit  double  the  money  so  due. 

43.  In  case  of  the  death  of  any  such  surveyor,  district 
surveyor,  or  assistant  surveyor  before  he  shall  have  paid 
and  fully  satisfied  all  the  monies  which  he  shall  have 
received  by  virtue  of  this  Act,  then  and  in  every  such  case 
the  executors  or  administrators  of  such  surveyor,  district 
surveyor,  or  assistant  surveyor  so  dying  shall  pay  and 
satisfy  the  same,  out  of  his  estate  and  effects,  imto  the  suc- 
ceeding surveyor,  district  surveyor,  or  assistant  surveyor, 
in  like  manner  as  other  debts  are  directed  by  law  to  be  dis- 
charged by  such  executors  or  administrators,  and  also  shall 
deliver  up  all  books,  papers,  writings,  assessments,  tools, 
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materials,  and  implements,  and  other  things  oonceming 
his  offioe,  which  shall  have  oome  to  the  hands  of  such 
executors  or  administrators  who  shall  and  may  plead  such 
payment  in  any  action  or  suit  which  may  he  brought 
a^inst  them  on  account  of  the  said  estate  and  effects,  and 
give  the  same  in  evidence ;  and  in  case  of  the  non-pay- 
ment of  such  monies,  or  the  non-deliveiy  of  such  books, 
papers,  writings,  assessments,  tools,  materials,  implements, 
and  things,  for  the  space  of  one  calendar  month  after 
demand  made  thereof  in  writing  by  or  on  behalf  of  the 
said  succeeding  surveyor,  it  shall  he  lawful  for  the  said 
succeeding  surveyor  to  commence  and  prosecute  an  action 
or  actions  in  any  of  His  Majesty's  Courts  of  Record  at 
Westminster  against  such  executors  or  administrators,  for 
the  recovery  of  the  said  monies  or  for  the  recovery  of 
damages  for  the  detention  of  such  books,  papers,  writings, 
assessments,  tools,  materials,  implements,  and  things,  in 
which  action  or  actions  full  costs  of  suit  shall  be  recovered 
by  the  said  succeeding  surveyor. 

[S.  44  rep.  41  &  42  Vict.  c.  77,  s.  9.] 

45.  It  shall  and  may  be  lawful  for  the  justices  of  the  JoBtioes  to 
peace  within  their  respective  divisions,  or  any  two  or  more  ^^^  special 
of  them,  and  they  are  hereby  required,  to  hold  not  less  J^^^ol 
than  eight  nor  more  than  twelve  special  sessions  in  every  this  Act. 
year  for  executing  the  purposes  of  this  Act,  the  days  of 
the  holding  thereof  to  be  appointed  at  a  special  sessions  to 
be  held  within  fourteen  days  after  the  twentieth  day  of 
March  in  every  year :  provided  always,  that  it  shall  not  be 
necessary  to  cause  any  notice  to  be  given  or  sent  to  any 
justice  acting  and  residing  within  such  limits  of  the  day 
or  time  of  me  holding  thereof ;  and  at  the  said  special  At  such 
sessions  held  next  after  the  twenty-fifth  day  of  March  in  "eesiona 
every  year  the  surveyor  of  each  of  the  parishes  within  verii^Ms 
their  respective  divisions  shall  verify  his  accounts,  and  aooounts, 
shall  make  a  return  in  writing  to  such  special  sessions  of  "^^^J^'^f 
the  state  of  all  the  roads,  common  highways,   bridges,  the  state  of 
causeways,  hedges,  ditches,  and  watercourses  appertaining  the  roads,  &c. 
thereto,  and  of  all  nuisances  and  encroachments,  if  any, 
made  upon  the  several  highways  within  the  parish  for 
which  he  was  surveyor,  as  well  as  the  extent  of  the 
different  highways  which  the  said  parish  is  liable  to  repair, 
what    part  thereof  has  been  repaired,   and  with  what 
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materials,   at  what  expense,  and  what  was  the  amount 
levied  during  the  time  he  was  surveyor  of  the  said  parish. 

46.  In  every  parish  the  surveyor  may  and  is  herehy 
authorized,  with  the  consent  of  the  inhabitants  in  vestry 
assembled,  to  oontraot  for  purchasing,  getting,  and  carry- 
ing the  materials  required  for  the  repair  of  the  highway ; 
and  if  any  surveyor  shall  have  any  part,  share,  or  interest, 
directly  or  indirectly,  in  any  contrewt  or  bargain  for  work 
or  materials  to  be  made,  done,  or  provided  upon,  for,  or  on 
aoooimt  of  any  of  the  highway  or  other  works  whatsoever 
under  his  care  or  management,  or  shall  upon  his  own 
account,  directly  or  indirectly,  use  or  let  to  hire  any  tefiun, 
or  use  or  sell  or  dispose  of  any  materials  to  be  used  or 
employed  in  making  or  repairing  such  highway  or  other 
works  as  aforesaid,  (unless  a  licence  in  writing  for  the  sale 
of  any  such  materials,  or  to  let  to  hire  any  such  team,  be 
first  obtained  from  two  justices  of  the  peace  in  special 
sessions  assembled,)  he  shall  forfeit  for  every  such  offence, 
on  conviction,  any  sum  not  exceeding  ten  poimds,  and  be 
for  ever  after  incapable  of  being  employed  as  a  surveyor 
with  a  salary  under  the  authority  of  this  Act. 

47.  If  any  person  shall,  without  the  consent  of  the  sur- 
veyor, tfiJce  away  materials  which  shall  have  been  pur- 
chased, gotten,  dug,  or  gathered  for  the  repair  or  use  of 
any  highway,  or  any  materials  out  of  any  quarry  which 
shall  have  been  made,  dug,  or  opened  for  the  purpose  of 
getting  materials  for  any  highway,  before  the  surveyor 
and  h£  workmen  shall  have  discontinued  working  therein 
for  the  space  of  six  weeks  (except  the  owner  of  any  private 
grounds,  and  persons  authorized  by  such  owner  to  get 
materials  in  such  quarry  for  his  own  private  use,  and  not 
for  sale,)  every  person  so  offending  shall  for  every  such 
offence  forfeit  and  pay,  on  conviction  thereof,  any  sum 
not  exceeding  ten  pounds. 

48.  And  whereas,  under  Acts  of  Parliament  heretofore 
made  and  which  may  hereafter  be  made  for  the  inclosing 
of  waste  land,  parcels  of  lands  have  been  and  may  be 
expressly  allotted  to  parishes  or  to  the  surveyor  of  the 
highways  for  the  purpose  of  obtaining  materials  for  the 
repair  of  the  highways  in  such  parish,  and  the  materials 
in  such  parcels  of  land  have  been  and  may  be  exhausted : 
Be  it  therefore  enacted,  that  in  such  cases  it  shall  and  may 
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be  lawful  for  the  surveyor  of  such  parish  for  the  time 
being,  by  and  with  the  consent  of  the  vestry,  and  he  is 
hereby  authorized  and  required,  with  the  consent  in 
writing  of  the  justices  of  the  peace  at  a  special  sessions  for 
the  highways,  to  sell  and  convey  to  some  person  whose 
lands  adjoin  tiiereto,  or,  if  he  refuse  to  purchase,  to  any 
other  person,  the  said  parcels  of  land  from  which  the  said 
materials  have  been  so  exhausted  as  aforesaid,  at  and  for 
such  price  as  the  said  justices  may  deem  fair  and  reason- 
able, and  with  the  money  arising  therefrom,  and  with 
such  consent  as  aforesaid,  to  purchase  other  lands  in  lieu 
thereof. 

49.  It  shall  be  in  the  power  of  tenants  for  life,  ecclesi-  Tenant  for 
astical  and  lay  corporations  and  the  proprietors  of  entailed  ^®»  *c.  may 
estates,  and  of  the  trustees  and  guardians  of  any  person  Sa^JS^. 
under  any  legal  disability  or  incapacity,  to  give  up  and 
renounce  every  claim  of  damage  or  compensation  for  such 
ground  and  materials  as  any  highway  may  occupy  on  their 
respective  properties,  and  that  such  renunciation  shall  be 
equally  binding  on  the  heirs  and  successors  of  such  persons : 
provided  nevertheless,  that  such  renunciation  of  claim  of 
damage  or  compensation  be  in  writing,  and  signed  hj  such 
tenant  for  life,  proprietor,  trustee,  or  guardian,  m  the 
presence  of  two  witnesses,  or  in  the  case  of  corporations  in 
such  manner  and  form  as  is  usually  adopted  by  such 
corporations  respectively ;  and  such  renunciation  shall  be 
enrolled  at  the  quarter  sessions  which  shall  be  held  next 
after  the  signing  or  execution  thereof. 

60.  When  any  lands  or  tenements  have  been  or  shall  be  Persons 
given  for  maintenance  of  highways,  the  profits  and  pro-  ®^'?^f®^ 
ceeds  of  which  are  to  be  applied  and  disposed  of  for  no  J^r  m^te- 
other  use,  intent,  or  purpose  whatsoever,  all  persons  who  nance  of 
are  or  shall  be  enfeoffed  or  trusted  with  any  such  lands  or  ^*T*Jj*; 
tenements  shall  and  they  are  hereby  authorized  and  re-  th^  to  farai 
quired  to  let  them  to  farm  at  the  most  improved  yearly  at  the  most 
value,  without  fine,  for  any  term  not  exceeding  ninety-nine  improved 
years :  provided  nevertheless,  that  previous  to  the  granting  consentof 
of  such  lease  the  consent  of  the  justices  at  a  special  sessions  justices, 
for  the  highways,  neither  of  such  justices  being  interested 
therein,  by  writing  under  their  hands,  shall  be  obtained  as 
to  the  amount  of  rent  to  be  received  and  the  duration  of 
the  term. 
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61.  It  shall  and  may  be  lawful  for  every  such  surveyor, 
in  any  waste  land  or  oommon  around,  river  or  brook, 
within  the  parish  for  which  he  shall  be  surveyor,  or  within 
any  other  parish  wherein  gi^avel,  sand,  stone,  or  other 
materials  are  respectively  likely  to  be  found,  (in  case  suffi- 
cient cannot  be  conveniently  had  within  the  parish  where 
the  same  are  to  be  employed,  and  sufficient  shall  be  left 
for  the  use  of  the  roads  in  such  other  parish,)  to  search  for, 
dig,  get,  and  carry  away  the  same,  so  that  the  said  sur- 
veyor doth  not  thereby  divert  or  interrupt  the  course  of 
such  river  or  brook,  or  prejudice  or  damage  any  building, 
highway,  or  ford,  nor  dig  or  get  the  same  out  of  any  river 
or  brook  within  the  distance  of  one  hundred  and  fifty  feet 
above  or  below  any  bridge,  nor  within  the  like  distance  of 
any  dam  or  weir ;  and  likewise  to  gather  stones  lying  upon 
any  lands  or  grounds  within  the  parish  where  such  high- 
way shall  be,  for  such  service  and  purpose,  and  to  take  and 
carry  away  so  much  of  the  said  materials  as  by  the  dis- 
cretion of  the  said  surveyor  shall  be  thought  necessary  to 
be  employed  in  the  amendment  of  the  said  highways, 
without  making  any  satisfaction  for  the  said  materials,  but 
satisfaction  shall  be  made  for  all  damages  done  to  the 
lands  or  groimds  of  any  person  or  persons  by  carrying 
away  the  same,  in  the  manner  hereinafter  directed  for 

fetting  and  carrying  materials  in  inclosed  lands  or  grounds ; 
ut  no  such  stones  shall  be  gathered  without  the  consent  of 
the  owner  of  such  lands  or  grounds,  or  a  licence  for  that 
purpose  from  two  justices  at  a  special  sessions  for  the  high- 
ways, after  having  summoned  such  owner  to  come  before 
him  and  hear  his  reasons,  if  he  shall  appear  and  give  any, 
for  refusing  his  consent. 

62.  Provided  always,  and  be  it  further  enacted,  that 
nothing  in  this  Act  contained  relative  to  the  gathering  or 
getting  of  stones  or  other  materials  shall  extend  to  any 
quantity  of  stones  or  other  materials  thrown  up  by  the  sea 
conmionly  called  beach,  where  the  removal  of  me  same 
would  cause  any  damage  or  injury  by  inundation  to  the 
lands  adjoining,  or  increased  danger  of  encroachment  by 
the  sea. 

63.  It  shall  not  be  lawful  for  any  surveyor,  or  any  other 
person  acting  imder  the  authority  of  this  Act,  to  dig, 
gather,  get,  take,  or  carry  away  any  materials  for  making 
or  repairing  any  highway  out  of  or  from  any  inclosed  land 
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or  ground  until  one  calendar  month's  notice  in  writing, 
signed  by  the  surveyor,  shall  have  been  given  to  the  owner 
of  the  premises  from  which  such  materials  are  intended  to 
be  taken,  or  to  his  known  agent,  and  to  the  oocupier  of 
the  premises  from  which  such  materials  are  intended  to  be 
taken,  or  left  at  the  house  or  last  or  usual  place  of  abode 
of  such  owner  or  agent,  and  also  of  sucn  oocupier,  to 
appear  before  the  justices  at  a  special  sessions  for  the 
highways,  to  show  cause  why  such  materials  shall  not  be 
had  therefrom  ;  and  in  case  such  owner,  agent,  or  occupier  if  the 
shall  attend  pursuant  to  such  notice,  but  shall  not  show  occupier 
sufficient  cause  to  the  contrary,  such  justices  shall,  if  they  ^t^t^^ 
think  proper,  authorize  such  surveyor  or  other  person  to  removal, 
diir,  get,  rather,  take,  and  carry  away  such  materials  at  two  justices 
su^h  time  or  times  as  to  such  jiistices  shaU  seem  proper ;  t^^' 
and  if  such  owner,  agent,  or  occupier  shall  neglect  or 
refuse  to  appear  by  himself  or  his  agent,  the  said  justices 
shall  and  may  (upon  proof  on  oath  of  the  service  of  such 
notice)  make  such  order  therein  as  they  shall  think  fit,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if  such 
owner  or  occupier,  or  his  agent,  had  attended. 

54.  It  shall  be  lawful  for  every  such  surveyor,  for  the  if  sufficient 
use  aforesaid,  by  licence  in  writing  from  the  justices  at  a  materials 
special  sessions  for  the  highways,  to  search  for,  dig,  and  ^^^  ^ 
get  materials,  if   sufficient  cannot  be  had  conveniently  waste 
within  such  waste    lands,  common    groimds,  rivers,  or  ^°<^»  ^o» 
brooks,  in  or  through  any  of  the  several  or  inclosed  lands  J^^^ire 
or  grounds  of  any  person  whomsoever   (such  lands  or  them  from 
grounds  not  being  a  garden,  yard,  avenue  to  a  house,  *^®*®T^?i 
htwn,  park,  paddock,  or  inclosed  plantation,  or  inclosed  SiX^'or 
wood  not  exceeding  one  himdred  acres  in  extent,)  within  grounds, 
the  parish  where  the  same  shcdl  be  wanted,  or  within  any  ™*?^^^. 
other  parish  adjoining  or  lying  near  to  the  highway  for  J^  th^  ^ 
which  such  materials  shall  be  required,  if  it  shall  appear  owners, 
to  sudi  justices  that  sufficient  materifiJJs  cannot  be  conve- 
niently had  in  the  parish  where  such  highways  lie,  or  in 
the  waste  lands,  or  common  grounds,  rivers,  or  brooks  of 
such  adjacent  parish,  and  that  a  sufficient  quantity  of 
materials  wiU  he  left  for  the  use  of  the  parish  where  the 
same  shall  be,  and  to  take  and  carry  away  so  much  of  the 
said  materials  as  by  the  discretion  of  the  said  surveyor 
shall  be  thought  necessary  to  be  employed  in  the  amend- 
ment of  the  said  highways,  the  said  survejor  making  such 
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satisfaction  for  the  materials  which  may  be  got  or  taken 
away,  and  also  for  the  damage  done  to  such  lands  or 
grounds  by  the  getting  and  carrying  away  the  same,  as 
shall  be  settled  and  ascertained  by  order  of  the  justices  at 
a  special  sessions  for  the  highways. 

66.  If  any  surveyor  or  person  employed  by  him  shall, 
by  reason  of  the  searching  for,  digging,  or  getting  any 
materials  for  repairing  any  highways,  m^e  any  pit  or  hole 
in  lands,  common  grounds,  rivers,  or  brooks  as  aforesaid 
wherein  such  materials  shall  be  found,  he  shall  forthwith 
cause  the  same  to  be  sufficiently  fenced  off,  and  such  fence 
supported  and  repaired  during  such  time  as  the  said  pit  or 
hole  shall  continue  open,  and  within  three  days  after  such 
pit  or  hole  shall  be  opened  or  made,  where  no  materials 
shall  be  found,  cause  the  same  to  be  forthwith  filled  up, 
levelled,  and  covered  with  the  turf  or  clod  which  was  dug 
out  of  the  same,  and  where  any  such  materials  shall  be 
found,  within  fourteen  days  after  having  dug  up  sufficient 
materials  in  such  pit  or  hole,  cause  the  same  to  be  filled  up 
or  sloped  down  and  fenced  off,  if  required  by  the  owner  of 
the  land  or  ground,  and  so  continued ;  and  every  surveyor 
shall,  within  twenty-one  days  after  he  shall  have  been 
appointed  to  that  office,  cause  all  the  said  pits  and  holes 
which  shall  then  be  open  and  not  likely  to  be  further  useful 
to  be  filled  up  or  sloped  down  in  manner  aforesaid,  and  if 
they  are  likely  to  be  lurther  useful  he  shall  secure  the  same 
by  posts  and  rails  or  other  fences  to  prevent  accidents  to 
persons  or  cattle ;  and  in  case  such  surveyor  or  person  shall 
neglect  to  fill  up,  slope  down,  or  fence  ofE  such  pit  or  hole 
in  manner  and  within  the  time  aforesaid,  he  shall  forfeit 
the  sum  of  ten  shillings  for  every  such  default ;  and  in 
case  such  surveyor  or  person  shall  neglect  to  fence  oflE  such 
pit  or  hole,  or  to  slope  down  the  same,  as  hereinbefore 
directed,  for  the  space  of  six  days  after  he  shall  have 
received  notice  for  either  of  those  purposes  from  any  justice 
of  the  peace,  or  from  the  owner  or  occupier  of  such  several 
groimd,  river,  or  brook,  or  any  person  having  right  of 
common  within  such  common  or  waste  lands  as  aforesaid, 
and  such  neglect  and  notice  shall  be  proved  upon  oath 
before  the  justices  at  a  special  sessions  for  the  highways, 
such  surveyor,  person  or  persons,  shall  forfeit  and  pay  any 
sum  not  exceeding  ten  pounds  for  such  neglect,  to  be  deter- 
mined and  adjudged  by  such  justices,  and  to  be  laid  out 
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and  applied  in  the  fencing  off,  filling  up,  or  sloping  down 
Buch  pit  or  hole,  and  towwd  the  repair  of  the  roads  in  the 
parish  where  the  offence  shall  be  committed,  in  such  manner 
as  the  said  justices  shall  direct  and  appoint ;  which  for- 
feiture, in  case  the  same  be  not  forthwith  paid,  shall  be 
leyied  as  other  forfeitures  are  hereinafter  directed  to  be 
levied. 

66.  If  any  surveyor  or  district  surveyor  shall  lay  or  Penalty  on 
cause  to  be  laid  any  heap  of  stone  or  any  other  matter  or  «^eyor 
thing  whatsoever  upon  any  highway,  and  allow  the  same  hea^of^  *"^ 
to  remain  there  at  night  to  the  danger  or  personal  damage  stone,  &o. 
of  any  person  passing  thereon,  all  due  and  reasonable  pre-  ^  remain  on 
caution  not  having  been  taken  by  the  said  surveyor  to  nllht*^* 
guard  against  the  same,  he  shall  forfeit  for  every  such 

offence  any  sum  not  exceeding  five  pounds. 

67.  If    any  surveyor  shall  dig  or  cause  to  be  duff  Surveyor 
materials  for  the  highways,  whereby  any  bridge,  mill,  ^Jl^^J^ 
building,  dam,  highway,  occupation  road,  ford,  mines,  or  &c.  by       ' 
tin  works,  or  other  work  may  be  damaged  or  endangered,  diggring 
he  shall  forfeit  for  every  such  offence,  on  conviction,  any  JJ^^j^if*' 
sum  not  exceeding  five  pounds,  at  the  discretion  of  the  exceeding  5/. 
justices  before  whom  the  complaint  thereof  shall  be  made, 
notwithstanding  his  liability  to  any  civil  action  to  which 

he  may  make  himself  liable  by  such  act. 

68.  And  whereas  it  frequently  happens  that  the  boim-  Where  a 
daries  of  parishes  pass  across  or  through  the  middle  of  a  }^^*^^^ 
common  mghway,  and  one  side  of  such  highwajr  is  situated  p^iS©a,  the 
in  one  parish  and  the  other  side  in  another  pansh,  whereby  justices  to 
great  inconveniences  often  arise  in  repairing  the  same :  Be  ^^I°^!L 
it  enacted,  that  the  justices  at  a  special  sessions  for  the  ^J^  ^^ 
highways,  on  complaint  of  any  surveyor  of  any  parish  repaired  by 
(stating  in  writinff,  and  on  a  plan  thereunto  annexed,  that  ®*^- 
there  is  such  a  mghway  one  side  whereof  ought  to  be 
repaired  by  one  parish  and  the  other  side  by  another,  and 
pwrticularly  describing  the  same  by  metes,  bounds,  and 
admeasurement  thereof,)  may  issue  their  summons,  with  a 

copy  of  such  writing  and  plan  thereunto  annexed,  to  the 
surveyor  of  such  other  parish,  to  appear  before  them  on  a 
day  mentioned  in  such  sunmions ;  and  if  the  parties  appear 
such  justices  may  then  proceed  finally  to  decide  the  matter, 
in  manner  herein  mentioned  in  case  aXL  the  parties  shall  con- 
sent thereto ;  but  in  case  the  surveyor  summoned  shall  not 
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appear  on  such  first  Bummons,  or  appearing  shall  require 
further  time,  such  justices  shall  adjourn  the  further  consi- 
deration of  the  matter  for  any  further  time,  not  more  than 
twenty-one  days  nor  less  than  fourteen  days  from  the  date 
of  sudi  adjournment,  of  which  the  surveyor  not  appearing, 
or  appearing  shall  require  further  time,  shall  have  notice, 
on  which  day  the  said  justices  shall  proceed  to  hear  the 
parties  and  their  witnesses,  and,  whether  the  party  sum- 
moned does  or  does  not  appear,  shall  proceed  to  examine 
and  finally  determine  the  matter  in  form  following ;  (that 
is  to  say,)  that  it  shall  and  may  be  lawful  for  such  jufirt.ices 
and  they  are  hereby  required  to  divide  the  whole  of  such 
common  highway,  by  a  transverse  line  crossing  such  high- 
way, into  equal  parte,  or  into  such  unequal  parte  and  pro- 
portions as,  in  consideration  of  the  soil,  waters,  floods,  and 
inequality  of  such  highway,  or  any  other  circumstances 
attending  the  same,  they  in  their  discretion  shall  think 
just  and  right,  and  to  declare,  adjudge,  and  order  that  the 
whole  of  such  highway  on  both  sides  thereof  in  any  of 
such  parte  shall  be  maintained  and  repaired  by  one  of  such 
parishes,  and  that  the  whole  thereof  on  both  sides  in  the 
other  of  such  parts  shall  be  maintained  and  repaired  by 
the  other  of  such  parishes,  and  shall  cause  such  their  order, 
and  a  plan  of  such  highway,  and  the  allotment  thereof,  as 
before  mentioned,  to  be  fairly  delineated  on  paper  or  parch- 
ment, and  filed  with  the  clerk  of  the  peace  of  the  county 
in  which  such  highway  shall  happen  to  lie,  and  shall  also 
cause  such  poste,  stones,  or  other  boundaries  to  be  placed 
and  set  up  in  such  highway  as  in  their  judgment  shall  be 
necessary  for  ascertaining  the  division  and  cdlotment 
thereof:  provided  nevertheless,  that  in  the  case  of  any 
such  last-mentioned  highway  the  repair  of  any  part  of 
which  belongs  to  any  body  politic  or  corporate,  or  to  any 
person  by  the  reason  of  tenure  of  any  lands  or  otherwise 
howsoever,  the  same  proceedings  may  be  adopted,  but  the 
said  body  politic  or  corporate,  or  person,  or  some  one  on 
their  behalf,  may  appear  before  such  justices,  and  object  to 
such  last-mentioned  proceedings,  in  which  case  the  said 

i'ustices  shall,  before  they  divide  such  highway  as  aforesaid, 
lear  and  consider  the  objection  so  m«de,  and  determine 
the  same. 

69.  From  and  after  such  order  and  plan  shall  be  so  filed 
with  the  clerk  of  the  peace  as  aforesaid  such  parishes,  and 
body  politic  or  corporate,  or  person  aforesaid  respectively. 
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shall  be  bound  as  of  oommon  right  to  maintain  and  keep  part  m 
in  repair  such  parts  of  such  highways  so  cdlotted  to  them  *^o^*®^- 
as  aforesaid,  and  shall  be  liable  to  be  proceeded  against  for 
neglect  of  such  duty,  and  shall  in  all  respects  whatsoever 
be  liable  and  subject  to  all  the  provisions,  regulations,  and 
penalties  contained  in  this  Act,  and  also  shall  be  discharged 
from  the  repair  of  such  part  of  such  highway  as  shall  not 
be  included  in  their  respective  allotment. 

60.  All  costs,  charges,  and  expenses  to  be  incurred  by  How  ooets  of 
reason  of  any  of  the  proceedings  last  mentioned  shall  l>e  ^^^^ 
borne  and  defrayed  by  such  two  parishes  or  body  politic  or  defrayed,  &c. 
corporate,  or  person  aforesaid,  the  same  being  settled  and 
ascertained  and  duly  apportioned  between  such  parishes  by 

such  justices ;  and  in  case  the  said  parties  shall  refuse  or 
neglect  to  pay  and  discharge  their  respective  share  of  such 
costs  and  expenses,  it  shall  and  may  be  lawful  for  the 
justices  at  a  special  sessions  for  the  highways  to  levy  the 
same  by  distress  and  sale,  with  costs  of  such  distress,  on 
the  goods  and  chattels  of  any  surveyor  of  the  parish,  or  of 
any  body  politic  or  corporate,  or  person  aforesaid,  so  re- 
fusing or  neglecting  to  defray  such  costs  and  charges  as 
aforesaid. 

61.  Nothing  herein  contained  shall  extend  or  be  con-  Boundary  of 
strued  to  extend  to  affect,  change,  or  alter  in  any  manner  counties,  &o. 
whatsoever  any  boundaries  of  counties,  lordships,  him-  ^*,J^J^ 
dreds,  manors,  or  any  other  division  of  public  or  private  except  for  the 
property,  nor  the  boimdaries  of  any  parishes  or  townships,  purpose 
otherwise  than  for  the  purpose  of  amending  and  keeping  "^°"*"^* 

in  repair  such  particular  portion  of  the  highway  in  the 
manner  herein  mentioned. 

62.  Any  body  politic  or  corporate,  or  any  person,  liable  Highway 
to  repair  any  highway  by  reason  of  tenure  of  any  lands  or  repaired 
otherwise  howsoever,  or  the  surveyor  of  the  parish  in  which  rL^^ 
the  said  highway  is  situate,  may,  if  he  or  either  party  shall  tenura,  &o, 
think  proper,  having  first  obtained  the  consent  of  the  in-  may  be  made 
habitants  m  vestry  assembled,  apply  to  any  justice  for  the  hi^^y. 
purpose  of  making  the  said  highway  a  parish  highway, 

and  to  be  repaired  by  the  surveyor  of  the  said  parish ;  and 
the  said  justice  is  hereby  authorized  and  required  to  issue 
his  summons,  requiring  the  said  surveyor,  or  the  party  so 
liable  to  repair  the  said  highway  as  aforesaid,  to  appear 
before  the  justices  at  the  next  special  sessions  for  the  high- 
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ways,  and  if  both  parties  appear  such  justices  may  then 
proceed  to  determine  the  matter ;  but  in  case  the  surveyor 
or  party  summoned  shall  not  appear  on  such  first  summons, 
or  appearing  shall  require  furtlier  time,  such  justices  shall 
adjourn  the  further  consideration  of  the  matter  to  the  next 
special  sessions  for  the  highways,  of  which  the  said  sur- 
veyor or  party  not  appearing  shall  have  notice,  on  which 
day  the  justices  so  assembled  at  such  special  sessions  shall 
proceed  to  hear  the  parties  and  their  witnesses,  and  whether 
the  surveyor  or  party  simmioned  do  or  do  not  appear,  shall 
proceed  to  examine  and  determine  the  matter ;  and  in  case 
they  decide  that  the  said  highway  shall  become  a  parish 
highway,  and  be  thereafter  repaired  by  the  surveyor  of  the 
said  parish,  they  shall,  by  an  order  under  their  hands,  fix 
the  proportion  of  the  expenses  of  repairing  the  said  high- 
way to  DC  annually  paid  by  such  body  pohtic  or  corporate 
or  person  as  aforesaid  to  me  surveyor  of  the  said  parish  ; 
and  the  order  of  the  said  justices  shall  be  binding  on  the 
surveyor  and  the  said  parish  and  the  said  body  politic  or 
corporate  or  person  as  aforesaid,  their  heirs,  successors, 
and  assigns :  provided  nevertheless,  that  the  said  justices 
instead  of  fixing  the  proportion  of  the  expenses  of  repairing 
the  said  highway  to  be  annually  paid  as  aforesaid,  may, 
by  an  order  under  their  hands,  fix  a  certain  sum  to  be  paid 
by  such  body  politic  or  corporate  or  person  as  aforesaid  to 
the  surveyor  of  the  said  parish,  in  full  discharge  of  all 
claims  thereafter  in  respect  of  the  repairs  of  such  highway ; 
and  in  default  of  payment  of  such  last-mentioned  sum  or 
of  such  annual  sum  as  aforesaid  the  said  surveyor  may 
proceed  for  the  recovery  thereof  in  the  same  manner  as 
any  penalties  and  forfeitures  are  recoverable  imder  this 
Act :  provided  always,  that  when  the  sum  so  fixed  to  be 
paid  in  full  discharc^e  of  all  claims  thereafter  in  respect  of 
the  repair  of  such  highways  shall  exceed  the  sum  of  one 
himdred  poimds,  the  said  sum  when  received  shall  be 
vested,  in  the  name  of  the  minister,  churchwardens,  and 
surveyors  of  the  highways  of  the  parish  within  which  such 
highway  shall  be  situate,  in  some  public  government  secu- 
rities, and  the  interest  and  dividends  from  time  to  time 
arising  or  accruing  therefrom  shall  be  applied  towards  the 
repairs  of  the  highways  within  the  said  parish  :  provided 
also,  that  when  tiie  sum  so  fixed  to  be  paid  in  full  dis- 
charge of  all  claims  as  aforesaid  shall  not  exceed  the  sum 
of  one  himdred  pounds,  the  said  last-mentioned  sum,  or 
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any  part  thereof,  on  the  application  by  and  with  the  con- 
sent of  the  inhabitants  of  the  parish  in  vestry  assembled, 
and  of  the  justices  in  special  sessions  assembled,  shall  and 
may  be  paid  to  the  surveyor  of  the  said  parish,  to  be 
applied  towards  the  repair  of  the  highways  within  the  said 
parish. 

63.  Where  in  this  Act  any  matter  or  thing  is  directed  What  shaU 
or  forbidden  to  be  done  within  a  certain  distance  of  the  ^  deemed 
centre  of  the  highway,  that  portion  of  ground  shall  be  ^®the^*^ 
deemed  and  taken  to  be  the  highway  which  has  been  highway, 
maintained  by  the  surveyor  as  highway,  and  repaired  with 

stones  or  other  materials  used  in  forming  highways  for  the 
six  months  immediately  preceding,  and  the  centre  of  the 
highway  shall  be  the  middle  of  such  highway,  where,  a 
line  being  drawn  along  the  highway  or  a  point  marked, 
an  equal  number  of  feet  of  highway  which  have  been  so 
maintained  and  repaired  as  aforesaid  for  twelve  months 
before  shall  be  found  on  each  side  of  such  line  or  mark. 

64.  No  tree,  bush,  or  shrub  shall  hereafter  be  planted  No  tree,  &o. 
on  any  carriageway  or  cartway,  or  within  the  distance  of  f^°T®^  *? 
fifteen  feet  from  the  centre  thereof,  but  the  same  shall  ^^^  fifteen 
respectively  be  cut  down,  grubbed  up,  and  carried  away  feet  of  the 
by  the  owner  or  occupier  of  the  land  or  soil  within  twenty-  centre  of  the 
one  days  after  notice  to  him  or  his  agent  by  the  surveyor,  ^^^^^fi^^^y* 
on  pain  of  forfeiting  for  every  neglect  the  sum  of  ten 
shillings. 

65.  If  the  surveyor  shall  think  that  any  carriageway  or  Mode  of 
cartway  is  prejudiced  by  the  shade  of  any  hedges,  or  by  proceeding  if 
any  trees  (except  those  trees  planted  for  ornament  or  for  ™ jj^^i,- 
shelter  to  any  hop  ground,  house,  building,  or  court  yard  hedges,  &c. 
of  the  owner  thereof,)  growing  in  or  near  such  hedges  or 

other  fences,  and  that  the  sim  and  wind  are  excluded  from 
such  highway,  to  the  damage  thereof,  or  if  any  obstruction 
is  caused  in  any  carriageway  or  cartway  by  any  hedge  or 
tree,  it  shall  be  lawful  for  any  one  justice  of  the  peace,  on 
the  application  of  the  said  surveyor,  to  summon  the  owner 
of  the  land  on  which  such  hedges  or  trees  are  growing 
next  adjoining  to  such  carriageway  or  cartway  to  appear 
before  the  justices  at  a  special  sessions  for  the  highways, 
to  show  cause  why  the  said  hedges  are  not  cut,  pruned,  or 
plashed,  or  such  trees  not  pruned  or  lopped,  in  such 
manner  that  the  carriageway  or  cartway  shall  not  be  pre- 
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judioed  by  the  shade  thereof,  and  that  the  sun  and  wind 
may  not  be  excluded  from  such  oarriageway  or  cartway  to 
the  damage  thereof,  or  why  the  obstruction  caused  in  such 
carriageway  or  cartway  should  not  be  removed ;  and  the 
question  as  to  the  cutting,  pruning,  or  plashing  such 
hedges,  or  the  pruning  and  lopping  such  trees,  or  the 
removal  of  such  obstruction  as  aforesaid,  shall,  upon  proof 
of  the  service  of  such  summons,  and  whether  the  said 
owner  attend  or  not,  be  determined  at  the  discretion  of 
such  last-mentioned  justices;  and  if  such  justices  shall 
order  and  direct  that  such  hedges  shall  be  cut,  pruned,  or 
plashed,  or  such  trees  pruned  or  lopped,  in  manner  afore- 
said, or  such  obstruction  removed,  the  said  owner  shall 
comply  therewith  within  ten  days  after  a  copy  of  such 
order  shall  have  been  left  at  the  usual  place  of  abode  of 
the  said  owner,  or  of  his  steward  or  agent,  and  in  default 
thereof  shall  forfeit,  on  conviction,  a  sum  not  exceeding 
forty  shillings ;  and  the  said  surveyor,  if  the  order  of  the 
said  justices  is  not  complied  with,  shall  and  he  is  hereby 
authorized  and  reqiiired  to  cut,  prune,  or  plash  such 
hedges,  and  to  prune  and  lop  such  trees,  for  the  benefit 
and  improvement  of  the  highway,  and  to  remove  such  ob- 
struction as  aforesaid  to  the  best  of  his  skill  and  judgment, 
and  according  to  the  true  intent  and  meaning  of  this  Act ; 
and  the  said  surveyor  shall  be  reimbursed  by  the  owner  as 
aforesaid  what  charges  and  expenses  he  shall  be  at  in 
cutting,  pruning,  and  plashing  such  hedges,  and  pruning 
and  lopping  such  trees,  and  the  removal  of  such  obstruc- 
tion, over  and  above  the  said  forfeiture ;  and  it  shall  and 
may  be  lawful  for  the  justices  at  a  special  sessions  for  the 
highways,  upon  proof  to  them  made  upon  oath,  to  levy  as 
well  the  expenses  of  cutting,  pruning,  and  plashing  such 
hedges,  or  pruning  and  lopping  such  trees,  or  removal  of 
such  obstructions  as  aforesaid,  as  the  several  and  respective 
penalties  hereby  imposed,  by  distress  and  sale  of  the 
offender's  goods  and  chattels,  in  such  manner  as  distresses 
and  sales  for  forfeitures  are  authorized  and  directed  to  be 
levied  by  virtue  of  this  Act. 

Time  of  86.  Provided  always,  and  be  it  further  enacted,  that  no 

cutting  person  shall  be  compelled  nor  any  surveyor  permitted  to 

hedges  and      ^^j^^  ^j  ^yuhq  any  hedge  at  any  other  time  than  between 

^^^'  the  last  day  of  September  and  the  last  day  of  March ;  and 

that  no  person  shall  be  obliged  to  fell  any  timber  trees 
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growing  in  hedges  at  any  time  whatsoever,  except  where 
the  highways  shall  be  ordered  to  be  widened  or  enlarged 
as  herein  mentioned,  or  then  to  cut  down  or  grub  up  any 
oak  trees  growing  in  such  highway  or  in  such  hedges 
except  in  ine  months  of  April,  May,  or  June,  or  any  ash, 
elm,  or  other  trees  in  any  other  months  than  December, 
January,  February,  or  March. 

67.  The  said  surveyor,  district  surveyor,  or  assistant  sur-  Surveyor  to 
veyor  shall  have  power  to  make,  scour,  cleanse,  and  keep  "^^^  ^^ 
open  all  ditches,  gutters,  drains,  or  watercourses,  and  also  aS^^^o. 
to  make  and  lay  such  trunks,  tunnels,  plats,  or  bridges  as  and  to  lay  ' 
he  shall  deem  necessary,  in  and  through  any  lands  or  Jr*^*^V^^'j 
grounds  adjoining  or  lying  near  to  anv  highway,  upon  adjo^g 
paying  the  owner  or  occupier  of  such  Lands  or  grounds,  highway, 
provided  they  are  not  waste  or  common,  for  the  damages  5*^^^  ^^ 
which  he  shall  sustain  thereby,  to  be  settled  and  i)aid  in  any^'w^'urred. 
such  manner  as  the  damages  for  getting  materials  in 

inclosed  lands  or  grounds  are  herein  directed  to  be  settled 
and  paid. 

68.  If  any  owner,  occupier,  or  other  person  shall  alter.  Owner, 
obstruct,  or  in  any  manner  interfere  with  any  such  ditches,  oocnpier,  &o. 
gutters,  drains,  or  watercourses,  trunks,  tunnels,  plats,  or  ^ch*di^^ 
bridges,  after  they  shall  have  been  made  by  or  taken  imder  without 
the  charge  of  such  surveyor  or  district  surveyor,  and  with-  consent, 
out  his  authority  and  consent,  such  owner,  occupier,  or 

other  person  shall  be  liable  to  reimburse  all  charges  and 
expenses  which  may  be  occasioned  by  reinstating  and 
making  good  the  work  so  altered,  obstructed,  or  interfered 
with,  and  shall  also  forfeit  any  sum  not  exceeding  three 
times  the  amoimt  of  such  charges  and  expenses. 

69.  If  any  person  shall  encroach  by  making  or  causing  Penalty  for 
to  be  made  any  building,  hedge,  ditch,  or  other  fence  on  encroaching 
any  carriageway  or  cartway  within  the  distance  of  fifteen  ^^  *"gliway. 
feet  from  the  centre  thereof,  every  person  so  offending 

shall  forfeit,  on  conviction  for  every  such  offence,  any  sum 
not  exceeding  forty  shillings  ;  and  the  surveyor  who  hath  Encroaoh- 
the  care  of  any  such  carriageway  or  cartway  shall  and  he  me^*  *»  ^ 
is  hereby  reqmred  to  cause  such  building,  hedge,  ditch,  or  ^the 
fence  to  be  taken  down,  or  filled  up,  at  the  expense  of  the  Burveyor. 
person  to  whom  the  same  shaU  belong ;  and  it  shall  and 
may  be  lawful  for  the  justices  at  a  special  sessions  for  the 
highways,  upon  proof  to  them  made  upon  oath,  to  levy  as 
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well  the  expenses  of  taking  down  such  building,  hedge,  or 
fence,  or  filling  up  such  ditch,  as  aforesaid,  as  the  several 
and  respective  penalties  hereby  imposed,  by  distress  and 
sale  of  the  offender's  goods  and  chattels,  in  such  manner  as 
distresses  and  sales  for  forfeitures  are  authorized  and 
directed  to  be  levied  by  virtue  of  this  Act. 

Steam  70.  From  and  after  the  commencement  of  this  Act  it 

^Sfto^*°  shall  not  be  lawful  for  any  person  to  sink  any  pit  or  shaft, 
erected  within  or  to  erect  or  cause  to  be  erected  any  steam  engine,  gin,  or 
a  certain  other  like  machine,  or  any  machinery  attached  thereto, 

aj8toai<»  01  within  the  distance  of  twenty-five  yards,  nor  any  windmill 
within  fifty  yards,  from  any  part  of  any  carriageway  or 
cartway,  imless  such  pit  or  shaft,  or  steam  engine,  gin,  or 
other  like  engine,  or  machinery,  shall  be  within  some  house 
or  other  building,  or  behind  some  wall  or  fence  sufficient  to 
conceal  or  screen  the  same  from  the  said  carriageway  or 
cartway,  so  that  the  same  may  not  be  dangerous  to  pas- 
sengers, horses,  or  cattle ;  nor  shall  it  be  lawful  for  any 
person  to  make  or  cause  to  be  made  any  fire  for  calcining 
or  burning  of  ironstone,  limestone,  bricks,  or  clay,  or  the 
making  oi  cokes,  within  the  distance  of  fifteen  yards  from 
any  part  of  the  said  carriageway  or  cartway,  unless  the 
same  shall  be  within  some  house  or  other  building  or  behind 
some  wall  or  fence  sufficient  to  screen  the  same  from  the 
same  carriageway  or  cartway  as  aforesaid ;  and  in  case  any 
person  shall  offend  in  any  of  the  cases  aforesaid  every  such 
person  so  offending  shall  forfeit  and  pay  any  sum  not  ex- 
ceeding five  pounds  for  each  and  every  day  such  pit,  shaft, 
windmiU,  steam  engine,  gin,  machine,  or  fire  shall  be  per- 
mitted to  continue  contr«^  to  the  provisions  of  this  Act ; 
which  said  penalties  shall  be  levied,  recovered,  and  applied 
in  such  and  the  same  manner  as  any  penalty  or  forfeiture 
for  any  other  offence  on  any  highway  may  be  levied,  re- 
covered, and  applied :  provided  that  nothing  herein  con- 
tained shall  be  construed  to  restrain  any  person  or  persons 
from  using,  repairing,  rebuilding,  or  enlarging  any  wind- 
mill, steam  engine,  gin,  or  other  like  machine,  or  any  kiln 
or  other  erection  used  for  the  purpose  of  calcining  or 
burning  of  ironstone,  limestone,  bricks,  or  clay,  or  the 
making  of  cokes,  which  may  have  been  erected  and  may  be 
in  existence  at  the  passing  of  this  Act. 

[S.  71  rep.  37  &  38  Vict.  c.  35  (S.  L.  R.).] 
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72.  If  any  person  shall  wilfully  ride  upon  any  footpath  Penalty  on 
or  causeway  by  the  side  of  any  road  made  or  set  apart  for  P«wo^ . 
the  use  or  accommodation  of  foot  passengers ;   or  shall  ^UM^°by 
wilfully  lead  or  drive  any  horse,  ass,  sheep,  mule,  swine,  or  riding  on 
cattle,  or  carriage  of  any  description,  or  any  truck  or  |^*pathf'» 
sledge,  upon  any  such  footpath  or  causeway ;  or  shall    ^' ' 
tether  any  horse,  ass,  mule,  swine,  or  cattle  on  any  high- 
way, so  as  to  suffer  or  permit  the  tethered  animal  to  be 
thereon ;  or  shall  cause  any  injury  or  damage  to  be  done  by  injuring 
to  the  said  highway,  or  the  hedges,  posts,  rails,  walls,  or  *^®  ^^^  J 
fences  thereof ;  or  shall  wilfully  obstruct  the  passage  of 
any  footway ;  or  wilfully  destroy  or  injure  the  surface  of 
any  highway ;  or  shall  wilfully  or  wantonly  pull  up,  cut 
down,  remove,  or  damage  the  posts,  blocks,  or  stones  fixed 
by  the  said  surveyor  as  herein  directed ;  or  dig  or  cut  down  by  damaging 
the  banks  which  are  the  securities  and  defence  of  the  said  ^»^»» 
highways ;  or  break,  damage,  or  throw  do^vn  the  stones,  airecUon^ 
bncks,  or  wood  fixed  upon  the  parapets  or  battlements  of  posts,  mUe 
bridges,  or  otherwise  injure  or  deface  the  same ;  or  pull  «^°<^8»  &«. ; 
down,  destroy,  obliterate,  or  deface  any  mile  stone  or  post, 
graduated  or  direction  post  or  stone,   erected  upon  any 
highway ;  or  shall  play  at  football  or  any  other  game  on 
any  part  of  the  said  highways,  to  the  annoyance  of  any 
passenger  or  passengers ;  or  if  any  hawker,  higgler,  gipsy, 
or  other  person  travelling  shaU  pitch  any  tent,  booth,  stall, 
or  stand,  or  encamp  upon  any  part  of  any  highway ;  or  if  by  making 
any  person  shall  make  or  assist  in  making  any  fire,  or  shall  ^^ ' 
wantonly  fire  off  any  gun  or  pistol,  or  shaU  set  firo  to  or 
wantonly  let  off  or  throw  any  squib,  rocket,  serpent,  or 
other  firework  whatsoever  within  fifty  feet  of  the  centre  of 
such  carriageway  or  cartway ;  or  bait,  or  run  for  the  pur-  by  baiting 
pose  of  baiting,  any  bull  upon  or  near  any  highway  ;  or  ^"^^  ♦ 
shall  lay  any  timber,  stone,   hay,  straw,  dung,   manure,  by  laying 
lime,  soil,  ashes,  rubbish,  or  other  matter  or  thing  what-  *"^^'*»  ^^- » 
soever  upon  such  highway,  to  the  injury  of  such  high- 
way, or  to  the  injury,  interruption,  or  personal  danger  of 
any  person  travelling  thereon ;  or  shall  suffer  any  filth,  by  running 
dirt,  lime,  or  other  offensive  matter  or  thing  whatsoever  to  ^^  ^'^• 
run  or  flow  into  or  upon  any  highway  from  any  house, 
building,  erection,  lands,  or  premises  adjacent  thereto,  or 
shall  in  any  way  wilfully  obstruct  the  free  passage  of  any 
such  highway;  every  person  so  offending  in  any  of  the 
cases' aforesaid  shall  for  each  and  every  such  offence  forfeit 
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Matters  laid 
on  or  near 
highway,  so 
as  to  be  a 
nuisance,  to 
be  removed 
on  notice,  or 
on  failure, 
surveyor  to 
dispose  of 
the  same  by 
order  of  a 
justice. 


Punishing 
persons 
guilty  of 
pound- 
breach. 


and  pay  any  sum  not  exceeding  forty  shillings,  over  and 
above  the  damages  occasioned  thereby. 

73.  If  any  timber,  stone,  hay,  straw,  dung,  manure, 
lime,  soil,  adties,  rubbish,  or  other  matter  or  thing  whatso- 
ever shall  be  laid  upon  any  highway  so  as  to  be  a  nuisance, 
and  shall  not,  after  notice  given  by  the  surveyor,  assistant 
surveyor,  or  district  surveyor,  be  forthwith  removed,  it 
shall  and  may  be  lawful  for  the  surveyor,  assistant  sur- 
veyor, or  district  surveyor,  by  oi'der  in  writing  from  any 
one  justice,  to  clear  the  said  highway,  by  removing  the 
said  stone,  hay,  straw,  dimg,  manure,  soil,  ashes,  rubbish, 
or  other  matter  or  thing  as  aforesaid,  and  to  dispose  of  the 
same,  and  to  apply  the  proceeds  arising  therefrom  towards 
the  repairs  of  the  highway  within  the  parish  in  which  such 
highway  may  be  situate :  provided  nevertheless,  that  if 
any  soil,  ashes,  or  rubbish  shall  be  laid  on  any  highway, 
and  such  soil,  ashes,  or  rubbish  shall  not  be  of  sufficient 
value  to  defray  the  expense  of  removing  them,  the  person 
who  laid  or  deposited  such  soil,  ashes,  or  rubbish  shall 
repay  to  the  said  surveyor,  assistant  surveyor,  or  district 
surveyor  the  money  which  he  shall  have  necessarily  ex- 
pended for  the  removal  thereof,  which  money,  in  case  the 
same  shaU  not  be  forthwith  repaid,  shall  he  levied  as 
forfeitures  are  herein  directed  to  be  levied. 

[S.  74  (authorising  surveyor  to  impound  cattle  foimd 
straying  on  highway)  rep.  27  &  28  Vict.  c.  101,  s.  25.] 

76.  In  case  any  person  shall  release  or  attempt  to  release 
any  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  which 
shall  be  seized  for  the  purpose  of  being  impounded  under 
the  authority  of  this  Act,  from  the  pound  or  place  where 
the  same  shall  be  so  impounded,  or  in  the  way  to  or  from 
any  such  pound  or  place,  or  shall  pull  down,  damage,  or 
destroy  the  same  pound  or  place,  or  any  part  thereof,  or 
any  lock  or  bolt  belonging  thereto  or  with  which  the  same 
shall  be  fastened,  or  shall  rescue  or  release,  or  attempt  to 
rescue  or  release,  any  distress  or  levy  which  shall  be  made 
under  the  authority  of  this  Act,  imtU  or  before  such  horse, 
ass,  sheep,  swine,  or  other  beast  or  cattle  seized  or  so  im- 
pounded, or  such  distress  or  levy  so  made,  shall  be  dis- 
charged by  due  course  of  law,  every  person  so  oflFending 
shall,  upon  conviction  thereof  before  any  two  of  His 
Majesty  s  justices  of  the  peace,  either  upon  confession  of 
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the  party  or  parties  offending  or  upon  oath  of  one  credible 
witness,  forfeit  and  pay  any  sum  not  exceeding  twenty 
pounds,  at  the  discretion  of  the  said  justices,  and  in  default 
thereof  be  committed  by  such  justices,  by  warrant  imder 
their  hands  and  seals,  to  the  house  of  correction  of  the 
county  wherein  the  said  oflfence  shall  have  been  committed, 
there  to  be  kept  to  hard  labour  .  .  . 

76.  The  owner  of  every  waggon,  cart,  or  other  such  Names  of 

carriage  shall  paint  or  cause  to  be  painted  in  one  or  more  ^^-^^^^^  ^ 

straight  line  or  lines,  upon  some  conspicuous  part  of  the  aU^waggonn, 

right  or  off-side  of  his  waggon,  cart,  or  other  such  carriage,  &o.  in  the 

or  upon  the  ofP-side  shafts  thereof,  before  the  same  shall  °^*^?c^ 
•L      ^  J  r*   i_  !_•      1.  'V*  J  herein  men- 

be  used  on  any  highway,  his  christian  name  and  surname,  tionecU 

or  the  style  and  title  by  which  he  is  commonly  designated, 
and  the  place  of  his  trade  or  abode,  or  the  christian  and 
surname  and  place  of  trade  or  abode  of  a  partner  op 
owner  thereof,  at  full  length,  in  large  legible  letters  in 
white  upon  black,  or  black  upon  white,  not  less  than  one 
inch  in  height,  and  continue  the  same  thereupon  so  long  as 
such  waggon,  cart,  or  other  such  carriage  shall  be  used 
upon  any  highway ;  and  every  owner  of  any  waegon,  cart, 
or  other  sucn  carriage  who  shaU  use  or  allow  the  same  to 
be  used  on  any  highway  without  the  name  and  descrip- 
tions painted  thereon  as  aforesaid,  or  who  shall  suffer  the 
same  to  become  illegible,  or  who  shall  paint  or  cause  to  be 
painted  any  false  or  fictitious  name  or  place  of  trade  or 
abode  on  such  waggon  or  cart  or  other  such  carriage,  shall 
forfeit  and  pay,  on  conviction,  for  every  such  offence,  a 
sum  not  exceeding  forty  shillings,  with  or  without  costs,  as 
to  the  justices  before  whom  the  conviction  shall  take  place 
shall  think  fit. 

77.  No  one  person  shall  act  as  the  driver  of  more  than  One  driver 
two  carts,  waggons,  or  other  such  carriages  on  any  high-  ^^^^^ 
way:  provided  always,  that  it  shall  and  may  be  lawful  for  two  carts, 
any  one  person  to  act  as  the  driver  of  two  carts,  waggons,  provided  they 
or  other  such  carriages,  on  any  highway,  and  for  such  ^jf^VOTie 
carts  to  pass  and  travel  on  any  highway,  being  only  under  horae  each, 
the  care  and  superintendence  of  such  single  person  :  pro- 
vided always,  that  such  carts,  waggons,  or  other  carriages, 

when  imder  the  care  of  only  one  person,  shall  not  be 
drawn  by  more  than  one  horse  each,  and  the  horse  of  the 
hinder  cart,  waggon,  or  other  carriage  shall  be  attached  by 
a  rein  in  length  not  exceeding  four  feet  to  the  back  of  the 
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cart,  waggon,  or  other  carriage  which  shall  be  foremost; 
and  in  case  the  said  horse  shall  not  be  so  attached  the 
driver  of  the  said  carts,  waggons,  or  other  carriages  shall 
forfeit,  on  conviction,  the  sum  of  twenty  shillings,  to  be 
recovered  as  other  penalties  are  by  tins  Act  to  be  re- 
covered. 


Driverflof 
wag'g^ns  or 
cartis  not  to 
ride  thereon 
unless  some 
other  person 
goide  them. 


Drivers 
oausinghurt 
or  damage 
to  others  or 
quitting  the 
road,  or 
driving  car- 
riage without 
owner's  name, 
or  not 
keeping  the 
left  or  near 
side,  or 
interrupting 
free  passage, 
if  not  the 
owner  to 
forfeit  5/. ; 
if  he  be  the 
owner,  10/. 


78.  If  the  driver  of  any  waggon,  cart,  or  other  carriage 
of  any  kind  shall  ride  upon  any  such  carriage,  or  upon 
any  horse  or  horses  drawing  the  same,  on  any  highway, 
not  having  some  other  person  on  foot  or  on  horseback  to 
guide  the  same  (such  carriages  and  carts  as  are  driven 
with  reins  and  are  conducted  by  some  person  holding  the 
reins  of  all  the  horses  drawing  the  same,  excepted) ;  or  if 
the  driver  of  any  carriage  whatsoever  on  any  part  of  any 
highway  shall  by  negligence  or  wilful  misbehaviour  cause 
any  hurt  or  damage  to  any  person,  horse,  cattle,  or  goods 
conveyed  in  any  carriage  passing  or  being  upon  such  high- 
way, or  shall  quit  the  same,  and  go  on  the  other  side  of 
the  hedge  or  fence  inclosing  the  same,  or  negligently  or 
wilfully  be  at  such  distance  from  such  carriage  or  in  such 
a  situation  whilst  it  shall  be  passing  upon  such  highway 
that  he  c6uinot  have  the  direction  and  government  of  the 
horses  or  cattle  drawing  the  same,  or  shaU  leave  any  cart 
or  carriage  on  such  highway,  so  as  to  obstruct  the  passage 
thereof,  or  if  any  person  shall  drive  or  act  as  the  driver  of 
any  waggon,  cart,  or  other  such  carriage,  not  having  the 
owner's  name  as  hereby  required  painted  and  remaining 
legible  thereon,  and  shall  refuse  to  tell  or  to  discover  the 
true  christian  and  surname  of  the  owner  or  principal 
owners  of  such  waggon,  cart,  or  carriage  ;  or  if  the  driver 
of  any  waggon,  cart,  or  other  carriage  whatsoever,  or  of 
any  horses,  mules,  or  other  beast  of  draught  or  burden, 
meeting  any  other  waggon,  cart,  or  other  carriage,  or 
horses,  mules,  or  other  beasts  of  burden,  shall  not  keep  his 
waggon,  cart,  or  carriage,  or  horses,  mules,  or  other  beasts 
of  burden,  on  the  left  or  near  side  of  the  road ;  or  if  any 
person  shall  in  any  manner  wilfully  prevent  any  other 
person  from  passing  him,  or  any  waggon,  cart,  or  other 
carriage,  or  horses,  mules,  or  other  beasts  of  burden,  under 
his  care,  upon  such  highway,  or  by  negligence  or  mis- 
behaviour prevent,  hinder,  or  interrupt  the  free  passage  of 
any  person,  waggon,  cart,  or  other  carriaffe,  or  horses, 
mules,  or  other  beasts  of  burden,  on  any  highway,  or  shsdl 
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not  keep  his  waggon,  cart,  or  other  carriage,  or  horses, 

mules,  or  other  beasts  of  burden,  on  the  left  or  near  side 

of  the  road,  for  the  purpose  of  allowing  such  passage ;  or 

if  any  person  riding  any  horse  or  beaSt,  or  driving  any 

sort  of  carriage,  shall  ride  or  drive  the  same  furiously  so 

as  to  endanger  the  life  or  limb  of  any  passenger ;  every 

person  so  offending  in  any  of  the  cases  aforesaid,  and 

being  convicted  of  any  such  offence,  either  by  his  own 

confession,  the  view  of  the  justice,  or  by  the  oath  of  one 

or  more  credible  witnesses  before  any  two  justices  of  the 

peace,  shall,  in  addition  to  any  civil  action  to  which  he 

may  make  himself  liable,  for  every  such  offence  forfeit  any 

sum  not  exceeding  five  pounds,  in  case  such  driver  shall 

not  be  the  owner  of  such  waggon,  cart,  or  other  carriage, 

and  in  case  the  offender  be  the  owner  of  such  waggon, 

cart,  or  other  carriage,  then  any  sum  not  exceeding  ten 

pounds,  and  in  either  of  the  said  cases  shall,  in  default  of 

payment,  be  committed  to  the  common  gaol  or  house  of 

correction,  there  to  be  kept  to  hard  labour  for  any  time 

not  exceeding  six  weeks,  unless  such  forfeiture  shall  be 

sooner  paid ;  and  every  such  driver  offending  in  either  of 

the  said  cases  shall  and  may,  by  the  authority  of  this  Act, 

with  or  without  any  warrant,  be  apprehended  by  any 

person  who  shall  see  such  offence  committed,  and  shall  be 

conveyed  before  any  justice  of  the  peace,  to  be  dealt  with 

according  to  law ;  and  if  any  such  driver  in  any  of  the  Proceeding 

cases  aforesaid  shall  refuse  to  discover  his  name,  it  shall  ^  driver  wUl 

and  may  be  lawful  for  the  said  justice  of  the  peace  before  hu  Jiraer' 

whom  he  shall  bo  taken,  or  to  whom  any  such  complaint 

shall  be  made,  to  commit  him  to  the  common  gaol  or 

house  of  correction,  there  to  be  kept  to  hard  labour  for 

any  time  not  exceeding    three   months,   or  to   proceed 

against  him  for  the  penalty  aforesaid  by  a  description  of 

his  person  and  the  offence  only,  without  adding  any  name 

or  designation,  but  expressing  in  the  proceedings  that  he 

refused  to  discover  his  name. 

79.  And  whereas  offences  may  be  committed  against  Foraecaring 
this  Act  by  persons  whose  names  are  imknown  to  the  sur-  i^^o^^ 
veyor,  assistant  surveyor,  or  district  surveyor:  Be  it 
therefore  enacted,  that  it  shall  be  lawful  for  the  surveyor, 
assistant  surveyor,  or  district  surveyor,  or  any  person 
acting  under  his  authority,  and  such  other  person  as  he 
shall  call  to  his  assistance,  or  any  other  person  witnessing 
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Cartways  to 
be  twenty 
feet  wide, 
horseways 
eight  feet, 
and  footways 
three  feet. 


Width  of 
gates  across 
public  cart- 
ways and 
horseways. 


Justices  may 
order  narrow 
highways  to 
be  widened. 


the  oommissioii  of  the  offence,  without  any  other  authority 
than  this  Act  to  seize  and  detain  such  unknown  person 
who  shall  commit  any  such  offence,  and  take  him 
forthwith  hefore  any  justice  of  the  peace,  who  shall  pro- 
ceed and  act  with  respect  to  such  offence  according  to  the 
provisions  of  this  Act. 

80.  The  said  surveyor  shall  and  he  is  herehy  required  to 
make,  support,  and  maintain,  or  cause  to  be  made,  sup- 
ported, and  mainttiined,  every  public  cartway  leading  to 
any  market  town  twenty  feet  wide  at  the  least,  and  every 
public  horseway  eight  feet  wide  at  the  least,  and  to  support 
and  maintain  every  public  footway  by  the  side  of  any 
carriageway  or  cartway  three  feet  at  the  least,  if  the  ground 
between  the  fences  including  the  same  will  admit  thereof : 
provided  nevertheless,  that  nothing  herein  contained  shall 
require  any  surveyor  to  make  or  form  any  public  footway 
without  the  consent  of  the  inhabitants  in  vestry  assembled. 

81.  If  any  gate  across  any  public  cartway  shall  be  less 
than  ten  feet  wide,  or  any  gate  across  any  public  horseway 
shall  be  less  than  five  feet  wide,  clear  between  the  posts 
thereof,  then  and  in  every  such  case,  upon  notice  in  wilting 
from  the  surveyor  to  the  person  to  whom  such  gate  shall 
belong,  left  at  the  dwelling-house  of  such  person  or  his 
steward  or  agent,  requiring  him  to  enlarge  the  same,  if 
such  person  shall  neglect  for  the  space  of  twenty-one  days 
after  such  notice  shall  have  been  left  as  aforesaid  to  remove 
or  enlarge  such  gate,  he  shall  forfeit  a  sxun  not  exceeding 
ten  shillings  for  every  day  he  shall  so  neglect  to  remove  or 
to  enlai'ge  such  gate  as  aforesaid. 

82.  Provided  always,  and  be  it  further  enacted,  that 
where  it  shaU  appear,  upon  the  view  of  two  justices  of  the 
peace,  that  any  highway  is  not  of  sufficient  breadth,  and 
might  be  widened  and  enlarged,  such  justices  shall  and 
they  are  hereby  empowered,  within  their  respective  divi- 
sions, to  order  such  highway  respectively  to  be  widened 
and  enlarged  in  such  manner  as  they  shaU  think  fit,  so 
that  the  said  highway,  when  widened  and  enlarged,  shall 
not  exceed  thirty  feet  in  breadth,  and  that  neither  of  the 
said  powers  do  extend  to  puU  down  any  house  or  building, 
or  to  take  away  the  ground  of  any  garden,  lawn,  yard, 
court,  park,  paddock,  planted  walk,  plantation,  or  avenue 
to  any  house,  or  any  enclosed  ground  set  apart  for  building 
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ground  or  as  a  nursery  for  trees ;  and  for  the  satisfaction  Surreyor  to 
of  the  person,  body  politic  or  corporate,  who  is  seised  or  *8^®  ^J^ 
possessed  of  or  interested  in  their  own  right  or  in  trust  for  wTfor 
any  other  person  in  the  said  ground  that  shall  be  laid  into  recompencc, 
the    said   highway  respectively  so    to   be  widened  and  and  if  they 
enlarged,  the  said  surveyor,  under  the  direction  and  with  thname^nmy 
the  approbation  of  the  said  justices  in  writing,  shall  and  be  assessed 
is  hereby  empowered  to  make  an  agreement  with  him  for  ^^  *  j»i>T  »* 
the  recompence  to  be  made  for  such  ground,  and  for  the  aeMion^  ^^ 
making  such  new  ditches  and  fences  as  shall  be  neces- 
sary, according  and  in  proportion  to   their  several   and 
respective  interests  therein,  and  also  with  any  other  person, 
body   politic  or  corporate,  that  may  be  injured  by  the 
widening  and  enlarging  such  highway,  for  the  satisfaction 
to  be  made  to  him  respectively  as  aforesaid,  and  if  the  said 
surveyor,  under  the  direction  and  with  the  approbation  of 
the  said  justices,  cannot  agree  with  the  said  person,  body 
politic  or  corporate,  or  if  he  cannot  be  foimd,  or  shall 
refuse  to  treat  or  take  such  recompence  or  satisfaction  as 
shall  be  offered  to  them  respectively  by  such  surveyor, 
then   the  justices  of  the  peace  at  any  general  quarter 
sessions  to  be  holden  for  tiie  limit  wherein  such  ground 
shall  lie,  upon  certificate  in  writing  signed  by  the  justices 
making  such  view  as  aforesaid  of  their  proceediugs  in  the 
premises,   and  upon  proof   of    fourteen  days   notice  in 
writing  having  been  given  by  the  surveyor  of  such  parish 
to  the  owner,  occupier,  or  other  person,  body  politic  or 
corporate,  interested  in  such  ground,  or  to  his  guardian, 
trustee,  clerk,  or  agent,  signifying  an  intention  to  apply  to 
such  quarter   sessions,   for  the  purpose  of  taking  such 
ground,  shall  impannel  a  jury  of  twelve  disinterested  men 
out  of  the  persons  returned  to  serve  £ls  jurymen  at  such 
quarter  sessions ;  and  the  said  jury  shall  upon  their  oaths, 
to  the  best  of  their  judgment,  assess  the  damages  to  be 
given  and  recompence  to  be  made  to  the  owners  and  others 
interested  as  aforesaid  in  the  said  ground  for  their  respective 
interests,  as  they  shall  think  reasonable,   not   exceeding 
forty  years  purchase  for  the  clear  yearly  value  of  the  groimd 
so  laid  out,  and  likewise  such  recompence  as  they  shall 
think  reasonable  for  the  making  of  new  ditches  and  fences 
on  the  side  of  the  said  highway  that  shall  be  so  widened 
and  enlarged,  and  also  satisfaction  to  any  person,  body 
politic  or  corporate,  that  may  be  otherwise  injured  by  the 
widening  and  enlarging  the  said  highways  respectively; 
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On  payment 
of  money- 


ground  to 
be  deemed 
a  public 
highway. 


Whero  there 
is  not  money 
sufficient,  a 
further  rate 
may  be  made 
by  order  of 
the  justices 
at  their 
quarter 
sessions,  not 
exceeding 
one  third 
of  rate. 


and  upon  payment  or  tender  of  the  money  so  to  be 
awarded  and  assessed  to  the  person,  body  politic  or  corpo- 
rate, entitled  to  receive  the  same,  or  leaving  it  in  the  hands 
of  the  clerk  of  the  peace  of  such  limit,  in  case  such  person, 
body  politic  or  corporate,  cannot  be  found  or  shall  refuse  to 
accept  the  same,  for  the  use  of  the  owner  of  or  others 
interested  in  the  said  ground,  the  interest  of  the  said  person, 
body  politic  or  corporate,  in  the  said  ground  shall  be  for 
ever  ^vested  out  of  them ;  and  the  said  ground,  after  such 
agreement  or  verdict  as  aforesaid,  shall  be  esteemed  and 
taken  to  be  a  public  highway  to  all  intents  and  purposes 
whatsoever;  saving  nevertheless  to  the  owner  of  such 
ground  all  mines,  minerals,  and  fossils  lying  under  the 
same  which  can  or  may  be  got  without  breaking  the  surface 
of  the  said  highway,  and  also  all  timber  and  wood  growing 
upon  such  ground  to  be  felled  and  taken  by  such  owner 
within  one  month  after  such  order  shall  have  been  made, 
or  in  default  thereof  to  be  felled  by  the  said  surveyor 
within  the  respective  months  aforesaid,  and  laid  upon  the 
land  adjoining,  for  the  benefit  of  the  said  owner;  and 
where  there  shall  not  appear  sufficient  money  in  the  hands 
of  the  surveyor  for  the  purpose  aforesaid,  then  the  said  two 
justices,  in  cases  of  agreement,  or  the  said  Court  of  Quarter 
Sessions,  after  such  verdict  as  aforesaid,  shall  direct  the 
surveyor  to  make,  collect,  and  levy  an  equal  rate  in  the 
same  manner  as  the  rate  by  this  Act  authorized  to  be  made, 
and  to  pay  the  money  to  the  person,  bodv  politic  or  corpo- 
rate, so  interested,  in  such  manner  as  the  said  justices  or 
Court  of  Quarter  Sessions  respectively  shall  direct  and 
appoint ;  and  the  money  thereby  raised  shall  be  employed 
and  accounted  for,  according  to  the  order  and  direction  of 
the  said  justices  or  Court  of  Quarter  Sessions  respectively, 
for  and  towards  the  purchasing  the  land  to  widen  and 
enlarge  the  said  highway,  and  for  making  the  said  ditches 
and  fences,  and  also  satisfaction  for  the  damages  sustained 
thereby ;  provided  that  no  such  rate  to  be  made  in  any 
one  year  shall  exceed  one  third  part  of  the  rate  by  this  Act 
authorized  to  be  levied,  in  addition  to  the  rate  for  the 
repair  of  the  highways. 


^^f  pro-         93^  Ijj  ^jase  such  jury  shall  give  in  and  deliver  a  verdict 

whom^ay/    ^OT  more  monies  as  a  recompence  for  the  right,  interest,  or 

able.  property  of  any  person,  body  politic  or  corporate,  in  such 

lands  or  grounds,  or  for  the  making  such  fence  or  for  such 
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damage  or  injuiy  to  be  sustained  by  him  as  aforesaid, 
than  what  shall  have  been  proposed  and  offered  by  the  said 
surveyor  before  such  application  to  the  said  Court  of 
Quarter  Sessions  as  aforesaid,  that  then  and  in  such  case 
the  costs  and  expenses  attending  the  said  Eeveral  proceed- 
ings shall  be  borne  and  paid  by  the  surveyor  out  of  the 
monies  in  his  hands,  or  to  be  assessed  and  levied  by  virtue 
and  under  the  powers  of  this  Act ;  but  if  such  jiury  shall 
give  and  deliver  a  verdict  for  no  more  or  for  less  monies 
than  shall  have  been  so  offered  and  proposed  by  the  said 
surveyor  before  such  application  to  the  said  Court  of 
Quarter  Sessions,  that  then  the  said  costs  and  expenses 
shall  be  borne  and  paid  by  the  person,  body  politic  or  cor- 
porate, who  shall  have  refused  to  accept  the  recompence 
and  satisfaction  so  offered  to  him  as  aforesaid. 

84.  When  the  inhabitants  in  vestry  assembled  shall  Previous  to 
deem  it  expedient  that  any  highway  should  be  stopped  up,  ^^^^^, 
diverted,  or  tujmed,  either  entirely  or  reserving  a  bridle-  ped  up,  &c., 
way  or  footway  along  the  whole  or  any  part  or  parts  surveyor  to 
thereof,  the  chairman  of  such  meeting  shall  by  an  order  ^^^^  j^ew 
in  writing  direct  the  surveyor  to  apply  to  two  justices  to  the  same, 
view  the  same,  and  shall  authorize  him  to  pay  all  the 
expenses  attending  such  view,  and  the  stopping  up,  divert- 
ing, or  turning  such  highway,  either  entirely  or  subject  to 
such  reservation  as  aforesaid,  out  of  the  money  received 
by  him  for  the  purposes  of  this  Act :  provided  nevertheless, 
that  if  any  other  party  shall  be  desirous  of  stopping  up, 
diverting,  or  turning  any  highway  as  aforesaid,  he  shall 
by  notice  in  writing  require  the  surveyor  to  give  notice  to 
the  churchwardens  to  assemble  the  inhabitants  in  vestry, 
and  to  submit  to  them  the  wish  of  such  person,  and  if  such 
inhabitants  shall  agree  to  the  proposal  the  said  surveyor 
shall  apply  to  the  justices  as  last  aforesaid  for  the  purposes 
aforesaid ;  and  in  such  case  the  expenses  aforesaid  shall  be 
paid  to  such  surveyor  by  the  said  party,  or  be  recoverable 
in  the  same  manner  as  any  forfeiture  is  recoverable  under 
this  Act ;  and  the  said  surveyor  is  hereby  required  to  make 
such  application  as  aforesaid. 

86.  When  it  shall  appear  upon  such  view  of  such  two  Proceeding 
justices  of  the  peace,  made  at  the  request  of  the  said  sur-  ^J  certaS^^' 
veyor  as  aforesaid,  that    any  public  highway  may  be  highways, 
diverted  and  turned,  either  entirely  or  subject  as  aforesaid,  *°^  stopping 
so  as  to  make  the  same  nearer  or  more  commodious  to  the  S^yWgh^" 

ways. 
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public,  and  the  owner  of  the  lands  or  grounds  through 
which  such  new  highway  so  proposed  to  be  made  shall  con- 
sent thereto  by  writing  under  his  hand,  or  if  it  shall  appear 
upon  such  view  that  any  public  highway  is  unnecessary, 
the  said  justices  shall  direct  the  surveyor  to  affix  a  notice 
in  the  form  or  to  the  effect  of  Schedule  (No.  19.)  to  this 
Act  annexed,  in  legible  characters,  at  the  place  and  by  the 
side  of  each  end  of  the  said  highway  from  whence  the 
same  is  proposed  to  be  turned,  diverted,  or  stopped  up, 
either  entirely  or  subject  as  aforesaid,  and  also  to  insert  the 
same  notice  in  one  newspaper  published  or  generally  circu- 
lated in  the  county  where  the  highway  so  proposed  to  be 
diverted  and  turned  or  stopped  up,  either  entirely  or 
subject  as  aforesaid,  (as  the  case  may  be,)  shall  lie,  for  four 
successive  weeks  next  after  the  said  justices  have  viewed 
such  public  highway,  and  to  affix  a  like  notice  on  the  door 
of  the  church  of  every  parish  in  which  such  highway  so 
proposed  to  be  diverted,  turned,  or  stopped  up,  either 
entirely  or  subject  as  aforesaid,  or  any  part  thereof,  shall 
lie,  on  four  successive  Sundays  next  after  making  such 
view ;  and  the  said  several  notices  having  been  so  published, 
and  proof  thereof  having  been  given  to  the  satisfaction  of 
the  said  justices,  and  a  plan  having  been  delivered  to  them 
at  the  same  time  particularly  describing  the  old  and  the 
proposed  new  highway,  by  metes,  bounds,  and  admeasure- 
ment thereof,  which  plan  shall  be  verified  by  some  compe- 
tent surveyor,  the  said  justices  shall  proceed  to  certify  under 
their  hands  the  fact  of  their  having  viewed  the  said  high- 
way as  aforesaid,  and  that  the  proposed  new  highway  is 
nearer  or  more  commodious  to  the  public ;  and  if  nearer, 
the  said  certificate  shall  state  the  number  of  yards  or  feet 
it  is  nearer,  or  if  more  commodious,  the  reasons  why  it  is 
so ;  and  if  the  highway  is  proposed  to  be  stopped  up  as 
unnecessary,  either  entirely  or  subject  as  aforesaid,  then  the 
certificate  shall  state  the  reason  why  it  is  unnecessary ;  and 
the  said  certificate  of  the  said  justices,  together  with  the 
proof  and  plan  so  laid  before  them  as  aforesaid,  shall,  as 
soon  as  conveniently  may  be  after  the  making  of  the  said 
certificate,  be  lodged  with  the  clerk  of  the  peace  for  the 
county  in  which  the  said  highway  is  situated,  and  shall  (at  the 
quarter  sessions  which  shall  be  holden  for  the  limit  within 
which  the  highway  so  diverted  and  turned  or  stopped  up, 
either  entirely  or  subject  as  aforesaid,  shall  lie,  next  after 
the  expiration  of  four  weeks  from  the  day  of  the  said 
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certificate  of  the  Baid  justices  liaving  been  lodged  with  the 
dark  of  the  peace  as  aforesaid,)  be  read  by  the  said  clerk 
of  the  peace  into  open  Court ;  and  the  said  certificate, 
together  with  the  proof  and  plan  as  aforesaid,  as  well 
as  the  consent  in  writing  of  the  owner  of  the  land  through 
which  the  new  highway  is  proposed  to  be  made,  shall  be 
enrolled  by  the  clerk  of  the  peace  amongst  the  records  of 
the  said  Court  of  Quarter  Sessions  :  provided  always,  that 
any  person  whatever  shall  be  at  liberty,  at  any  time 
previous  to  the  said  quarter  sessions,  to  inspect  the  said 
certificate  and  plan  so  as  aforesaid  lodged  with  the  said 
clerk  of  the  peace,  and  to  have  a  copy  thereof,  on  payment 
to  the  clerk  of  the  peace  at  the  rate  of  sixpence  per  folio, 
and  a  reasonable  compensation  for  the  copy  of  the  plan. 

86.  Provided  always,  and  be  it  further  enactod,  that  in  As  to  Btop- 
any  case  where  it  is  proposed  to  stop  up  or  divert  more  P^°»  "P  "^^o 
than  one  highway,  which  highways  shall  be  deemed  to  be  highway 

80  connected  together  as  that  they  cannot  be  separately  connected 
stopped  or  diverted  without  interfering  one  with  the  other,  together, 
it  shall  be  lawful  to  include  such  different  highways  in  one 
order  or  certificate. 

87.  Provided  also,  and  be  it  further  enacted,  that  in  the  Court  may 
event  of  any  appeal  being  brought  against  the  whole  or  confirm 
any  part  or  parts  of  any  order  or  certificate  for  diverting  ddng^whdly 
more  highways  than  one,  it  shall  be  lawful  for  the  Court  or  in  part, 
to  decide  upon  the  propriety  of  confirming  the  whole  or 

any  part  or  parts  of  such  order  or  certificate,  vdthout 
prejudice  to  the  remaining  part  or  parte  thereof. 

88.  Provided  always,  and  be  it  further  enacted,  that  Persons  who 
when  any  such  certificate  shall  have  been  so  given  as  ™*y  *^|°^ 
aforesaid  it  shall  and  may  be  lawful  for  any  person  who  aggrie^ed^f 
may  think  that  he  would  be  injured  or  aggrieved  if  any  Buch  highway 
such  highway  should  be  ordered  to  be  diverted  and  turned  ®*^?"^^j*f  x^ 
or  stopped  up,  either  entirely  or  subject  as  aforesaid,  and  stopped  up, 
such  new  highway  set  out  and  appropriated  in  lieu  thereof  &o.  may 

as  aforesaid,  or  if  any  unnecessary  highway  should  be  *PP^*^- 
ordered  to  be  stopped  up  as  aforesaid,  to  make  his  com- 
plaint thereof  by  appeal  to  the  justices  of  the  peace  at  the 
said  quarter  sessions,  upon  giving  to  the  surveyor  ten  days 
notice  in  writing  of  such  appeal,  together  with  a  statement 
iQ  writing  of  the  grounds  of  such  appeal,  who  is  hereby 
required,  within  forty-eight  hours  after  the  receipt  of  such 
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In  case  of 
appeal,  jury 
at  sessioDS  to 
determine 
"whether  new 
highway  is 
nearer,  &c. 


Costs  to  be 
awarded  in 
appeal 


notice,  to  deliver  a  copy  of  the  same  to  the  party  by  whom 
he  was  required  to  apply  to  the  justices  to  view  the  said 
highway ;  provided  that  in  all  cases  where  the  said  sur- 
veyor shall  have  been  directed  by  the  inhabitants  in.vestry 
assembled  to  apply  to  such  justices  as  aforesaid,  then  the 
said  surveyor  shall  not  be  required  to  deliver  a  copy  of 
such  notice  to  any  party :  provided  also,  that  it  shall  not 
be  lawful  for  the  appellant  to  be  heard  in  support  of  such 
appeal  unless  such  notice  and  statement  shall  have  been  so 
given  as  aforesaid,  nor  on  the  hearing  of  such  appeal  to  go 
into  or  give  evidence  of  gny  other  grounds  of  appeal  than 
those  set  forth  in  such  statement  as  aforesaid. 

89.  In  case  of  such  appeal  the  justices  at  the  said  quarter 
sessions  shall,  for  the  purpose  of  determining  whether  the 
proposed  new  highway  is  nearer  or  more  commodious  to 
the  pubKc,  or  whether  the  public  highway  so  intended  to 
be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is 
unnecessary,  or  whether  the  said  part^  appealing  would 
be  injured  or  aggrieved,  impannel  a  jury  of  twelve  dis- 
interested men  out  of  the  persons  returned  to  serve  as 
jurymen  at  such  quarter  sessions ;  and  if,  after  hearing 
the  evidence  produced  before  them,  the  said  jury  shall 
return  a  verdict  that  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  public,  or  that  the  public  high- 
way so  intended  to  be  stopped  up,  either  entirely  or  subject 
as  aforesaid,  is  unnecessary,  or  that  the  party  appealing 
would  not  be  injured  or  aggrieved,  then  the  said  Uoiurt  of 
Quarter  Sessions  shall  dismiss  such  appeal,  and  make  the 
order  herein  mentioned  for  diverting  and  turning  and 
stopping  up  such  highway,  either  entirely  or  subject  as 
aforesaid,  or  for  diverting,  turning,  and  stopping  up  of 
such  old  highway,  and  purchasing  the  ground  and  soil  for 
such  new  highway,  or  for  stojjping  up  such  unnecessary 
highway,  either  entirely  or  subject  as  aforesaid  ;  but  if  the 
said  jury  shall  return  a  verdict  that  the  proposed  new 
highway  is  not  nearer  or  not  more  commodious  to  the 
piiolic,  or  that  the  highway  so  intended  to  be  stopped  up, 
either  entirely  or  subject  as  aforesaid,  is  not  unnecessary, 
or  that  the  party  appealing  would  be  injured  or  aggrieved, 
then  the  said  Court  of  Quarter  Sessions  shall  allow  such 
appeal,  and  shall  not  make  such  order  as  aforesaid. 

90.  The  Court  of  Quarter  Sessions  is  hereby  authorized 
and  required  to  award  to  the  party  giving  or  receiving 


Digitized  by 


Google 


HIGHWAY  ACT,  1835.  45 

notice  of   appeal  such  costs  and  expenses  as  shall  be  against  stop- 
incurred  in  prosecuting  or  resisting  such  appeal,  whether  p!"?  ^^*  *®- 
the  same  shall  be  tried  or  not,  and  such  costs  and  expenses     ^  ^*^* 
shall  be  paid  by  the  surveyor  or  other  party  as  aforesaid 
at  whose  instance  the  notice  for  diverting  and  turning  or 
stopping  up  the  highway,  either  entirely  or  subject  as 
aforesaid,  shall  have  been  given ;  and  in  case  tne  said 
surveyor  or  other  party  as  aforesaid  shall  not  appear  in 
support  thereof,  the  said  Court  of  Quarter  Sessions  shall 
award  the  costs  of  the  appellant  to  be  paid  by  such  siur- 
veyor  or  other  party  as  aforesaid,  and  such  costs  shall  be 
recoverable    in   the  same  manner    as  any  penalties  or 
forfeitures  are  recoverable  imder  this  Act. 

91.  Provided  always,  and  be  it  further  enacted,  that  if  I^  no  appeal 
no  such  appeal  be  made,  or  being  made  shall  be   dis-  ^^^^^^ 
missed  as  aforesaid,  then  the  justices  at  the  said  quarter  sefwions  to 
sessions  shall  make  an  order  to  divert  and  turn  and  to  stop  make  order 
up  such  highway,  either  entirely  or  subject  as  aforesaid,  or  ^J  ^Tthe' 
to  divert,  turn,  and  stop  up  such  old  highway,  and  to  pur-  old  ways 
chase  the  ground  and  soil  for  such  new  highway,  or  to  stop  ^^7  ^ 

up  such  imnecessary  highway,  either  entirely  or  subject  as  "**^PP®^' 
aforesaid,  by  such  ways  and  means,  and  subject  to  such 
exceptions  and  conditions  in  all  respects,  as  in  this  Act  is 
mentioned  in  regard  to  highways  to  be  widened,  and  the 
proceedings  thereupon  shall  be  binding  and  conclusive  on 
all  persons  whomsoever ;  and  the  new  highways  so  to  be  New  high- 
appropriated  and  set  out  shall  be  and  for  ever  after  continue  way  shaU 
a  public  highway  to  all  intents  and  purposes  whatsoever ;  ^^^^^^  ^"^ 
but  no  old  highway  (except  in  the  case  of  stopping  up  of  ^blio'high- 
such  useless  highway  as  herein  is  mentioned)  shaU  be  stopped  way,  &c. 
until  such  new  highway  shall  be  completed  and  put  into 
good  condition  and  repair,  and  so  certified  by  two  justices 
of  the  peace  upon  view  thereof,  which  certificate  shall  be 
returned  to  the  clerk  of  the  pecwje,  and  by  him  enrolled 
amongst  the  records  of  the  Court  of  Quarter  Sessions  next 
after  such  oi'der  as  aforesaid  shall  have  been  made,  pursuant 
to  the  directions  hereinbefore  contained. 

92.  Provided  always,  and  be  it  further  enacted,  that  in  Party  liable 
every  case  in  which  a  highway  shall  have  been  turned  or  to  repair  of 
diverted  imder  the  provisions  of  this  Act,  the  parish  or  ^^  ^^^" 
other  party  which  was  liable  to  the  repair  of  the  old  high-  repair  new 
way  shall  be  liable  to  the  repair  of  the  new  highway,  highways, 
without  any  reference  whatever  to  its  parochial  locality. 
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Ptoyisions  as 
to  wideniDg 
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tenuray  &c. 


Justices  to 
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or  other 
amount 
payable  by 
party  pre- 
viously boiind 
to  repair. 


93.  The  powers  and  provisions  in  this  Act  contained 
with  respect  to  the  widening  and  enlarging,  diverting, 
turning,  or  stopping  up,  any  highway  shall  be  applicable 
to  all  nighways  wSloh  any  person,  bodies  politic  or  cor- 
porate, is  or  are  bound  to  repair  by  reason  of  any  grant, 
tenure,  limitation,  or  appointment  of  any  charitable  gift  or 
otherwise  howsoever ;  and  that  when  such  last-mentioned 
highways  are  so  widened  or  enlarged,  turned  or  diverted, 
the  same  shall  and  may,  by  an  order  of  the  justices  at  a 
special  sessions  for  the  highways,  be  placed  under  the 
control  and  care  of  the  surveyor  of  the  parish  in  which 
such  highways  may  be  situate,  and  shall  be  from  time  to 
time  thereafter  repaired  and  kept  in  repair  by  the  said 
parish  :  provided  also,  that  the  said  highways  so  widened, 
enlarged,  diverted,  or  turned  shall  be  viewed  by  two 
justices  of  the  peace,  who  shall  make  a  report  thereof  to 
the  justices  at  a  special  sessions  for  the  highways ;  and 
such  last-mentioned  justices  shall,  by  an  order  under  their 
hands,  fix  the  proportionate  sum  which  shall  be  annually 
paid  or  shall  fix  a  certain  sum  to  be  paid,  by  such  persons, 
bodies  politic  or  corporate,  his  or  their  heirs,  successors,  or 
assigns,  to  the  said  surveyors  of  the  parish,  in  lieu  of 
thereafter  repairing  the  said  part  of  the  said  old  highway  ; 
and  the  order  of  the  said  last-mentioned  justices  diall  be 
and  continue  binding  on  all  such  persons,  bodies  politic  or 
corporate,  their  heirs,  successors,  or  assigns ;  and  in  default 
of  payment  thereof  the  said  surveyor  shall  proceed  for  the 
recovery  of  the  same  in  the  manner  as  any  penalties  and 
forfeitures  are  recoverable  under  this  Act. 


Mode  of  pro- 
ceeding 
before 
ustices  if 
ghway 
is  out  of 
repair. 


hii 


94.  From  and  after  the  commencement  of  this  Act,  if 
any  highway  is  out  of  repair,  or  is  not  well  and  suflSciently 
repaired  and  amended,  and  information  thereof,  on  the 
oath  of  one  credible  witness,  is  given  to  any  justice  of  the 
peace,  it  shall  and  may  be  lawful  for  such  justice,  and  he 
is  hereby  authorized  and  required,  to  issue  a  summons 
requiring  the  surveyor  of  the  parish,  or  other  person  or 
body  politic  or  corporate,  chargeable  with  such  repairs,  to 
appear  before  the  justices  at  some  special  sessions  for  the 
highways  in  the  said  summons  mentioned  to  be  held 
within  the  division  in  which  the  said  highway  may  be 
situate ;  and  the  said  justices  shall  either  appoint  some 
competent  person  to  view  the  same,  and  report  thereon  to 
the  justices  in  special  sessions  assembled,  on  a  certain  day 
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and  place  to  be  then  and  there  fixed,  at  which  the  said 
surveyor  of  the  highways,  or  other  party  as  aforesaid, 
shall  be  directed  to  attend,  or  the  said  justices  shall  fix  a 
day  whereon  they  or  any  two  of  them  shall  attend  to  view 
the  said  highway;  and  if  to  the  justices  at  such  special 
sessions,  on  the  day  and  at  the  place  so  fixed  as  aforesaid, 
it  shall  appear,  either  on  the  report  of  the  said  person  so 
appointed  by  them  to  view,oron  theviewof  such  justices,  that 
the  said  highway  is  not  in  a  state  of  thorough  and  effectual 
repair,  they  the  said  justices  at  such  last-mentioned  special 
sessions  shall  convict  the  said  surveyor  or  other  party 
liable  to  the  repair  of  the  said  highway  in  any  penalty  not 
exceeding  five  pounds,  and  shall  make  an  order  on  the 
said  surveyor  or  other  person  or  bodies  politic  or  corporate 
liable  to  repair  such  highway,  by  which  order  they  shall 
limit  and  appoint  a  time  for  repairing  of  the  same  ;  and 
in  default  of  such  repairs  being  effectually  made  within 
the  time  so  limited,  the  said  surveyor,  or  such  other  person 
or  body  politic  or  corporate  as  aforesaid,  shall  forfeit  and 
pay  to  some  person,  to  be  named  and  appointed  in  a 
second  order,  a  sum  of  money  to  be  therem  stated,  and 
which  shall  be  equal  in  amount  to  the  sum  which  the  said 
justices  shall,  on  the  evidence  produced  before  them,  judge 
requisite  for  repairing  such  highway,  which  money  shall 
be  recoverable  m  the  same  manner  as  any  forfeiture  is 
recoverable  under  this  Act,  and  such  money,  when  re- 
covered, shall  be  applied  to  the  repair  of  such  highway ; 
and  in  case  more  parties  than  one  are  bound  to  repair  any 
such  highway,  the  said  justices  shall  direct  in  their  said 
order  what  proportion  shall  be  paid  by  each  of  the  said 
parties:  provided  that  if  the  said  highway  so  out  of 
repair  is  a  part  of  the  turnpike  road,  the  said  justices  shall 
sunamon  the  treasurer  or  surveyor  or  other  officer  of  such 
turnpike  road,  and  the  order  herein  directed  to  be  made 
shall  be  made  on  such  treasurer  or  surveyor  or  other  officer 
as  aforesaid,  and  the  money  therein  stated  shall  be  recover- 
able as  aforesaid :  provided  nevertheless,  that  the  said  in  what  oases 
justices  shall  not  have  power  to  make  such  order  as  afore-  justices 
said  in  any  case  where  the  duty  or  obligation  of  repairing  ^^^^ 
the  said  highway  comes  in  question. 

95.  If  on  the  hearing  of  any  such  summons  respecting  Mode  of 
the  repair  of  any  highway  the  duty  or  obligation  of  such  R'**?®?^^? 
repairs  is  denied  by  the  surveyor  on  behalf  of  the  inhabi-     ^    e^^on 
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tants  of  the  parish,  or  hy  any  other  party  charged  there- 
with, it  shall  then  be  lawful  for  such  justices  and  they  are 
hereby  required  to  direct  a  bill  of  indictment  to  be  pre- 
ferred, and  the  necessary  witnesses  in  support  thereoi  to 
be  subpoenaed,  at  the  next  assizes  to  be  holden  in  and  for 
the  said  county,  or  at  the  next  general  quarter  sessions  of 
the  peace  for  the  county,  riding,  division,  or  place  wherein 
such  highway  shall  be,  against  the  inhabitants  of  the 
parish  or  the  party  to  be  named  in  such  order  for  suflFering 
and  permitting  the  said  highway  to  be  out  of  repair ;  and 
the  costs  of  such  prosecution  shall  be  directed  by  the  judge 
of  assize  before  whom  the  said  indictment  is  tried,  or  by 
the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the 
rate  made  and  levied  in  pursuance  of  this  Act  in  tho 
parish  in  which  such  highway  shall  be  situate :  provided 
nevertheless,  that  it  shall  be  lawful  for  the  party  against 
whom  such  indictment  shall  be  so  preferred  at  the 
quarter  sessions  as  aforesaid  to  remove  such  indictment 
by  certiorari  or  otherwise  into  His  Majesty's  Court  of 
Eng's  Bench. 

96.  No  fine,  issue,  penalty,  or  forfeiture  for  not  repairing 
the  highway,  or  not  appearing  to  any  indictment  for  not 
repairing  the  same,  shall  hereafter  be  returned  into  the 
Court  of  Exchequer  or  other  court,  but  shall  be  levied  by 
and  paid  unto  the  hands  of  such  person,  residing  in  or  near 
the  parish  where  the  road  shall  lie,  as  the  justices  or  court 
imposing  such  fines,  issues,  penalties,  or  forfeitures  shall 
order  and  direct,  to  be  applied  towards  the  repair  and 
amendment  of  such  highway ;  and  the  person  so  ordered 
to  receive  such  fine  shall  and  is  hereby  required  to  receive, 
apply,  and  account  for  the  same  according  to  the  direction 
01  such  justices  or  court,  or  in  default  thereof  shall  forfeit 
double  tne  sum  received ;  and  if  any  fine,  issue,  penalty,  or 
forfeiture  to  be  imposed  for  not  repairing  the  highway,  or 
not  appearing  as  aforesaid,  shall  hereafter  be  levied  on  any 
inhabitant  of  such  parish,  township,  or  place,  then  such 
inhabitant  shall  and  may  make  his  complaint  to  the  justices 
at  a  special  sessions  for  the  highways ;  and  the  said  justices 
are  hereby  empowered  and  authorized,  by  warrant  under 
their  hands,  to  make  an  order  on  the  surveyor  of  the  parish 
for  payment  of  the  same  out  of  the  money  receivable  by 
him  for  the  highway  rate,  and  shall  within  two  months 
next  after  service  of  the  said  order  on  him  pay  unto  such 
inhabitfimt  the  money  therein  mentioned. 


Digitized  by 


Google 


HIGHWAY  ACT,  1835.  49 

[8.  97  rep.  47  &  48  Viot.  o.  43,  s.  4.] 

98.  It  shall  and  may  be  lawful  for  the  Cotirt  before  Court  may 
whom  any  indictment  shall  be  preferred  for  not  repairing  J^^  ^'^^ 
highways  to  award  costs  to  the  prosecutor,  to  be  paid  by  geoutorT^' 
the  person  so  indicted,  if  it  shall  appear  to  the  said  Court 

that  the  defence  made  to  such  indictment  was  frivolous  or 
vexatious. 

99.  From  and  after  the  commencement  of  this  Act  it  No  preaent- 
shall  not  be  lawful  to  take  or  conmience  any  legal  pro-  S^^S^T* 
ceeding,  by  presentment  against  the  inhabitants  of  any  for  highway 
parish,  or  other  person,  on  account  of  any  highway  or  hein^  out  of 
turnpike  road  being  out  of  repair.  repair. 

[S.  100  rep.  37  &  38  Vict.  c.  35.    Ss.  101, 102  rep.  47  & 
48  Vict.  c.  43,  s.  4.] 

103.  And  be  it  further  enacted,  that  all  penalties  and  Forfeitures, 
forfeitures  by  this  Act  inflicted  or  authorized  to  be  imposed  ^■*®'  •^ 
for  any  ofEence  against  the  same,  and  all  balances  due  from  belSvied^ 
a  surveyor,  and  all  costs  and  charges  to  be  allowed  and  diatrese  and 
ordered  by  the  authority  of  this  Act,  fthe  manner  of  levy-  ■*^* 
ing,  recovering,  and  applying  of  wnich  is  not  hereby 
otherwise  particularly  directed,)  shall,  upon  proof  and 
conviction  of  the  oflfences  respectively  before  any  two  or 
more  justices,  either  by  the  confession  of  the  party  offend- 
ing or  by  the  oath  of  any  credible  witness  or  witnesses 
(which  oath  such  justices  are  in  every  case  hereby  fully 
authorized  to  administer),  or  upon  order  made  as  aforesaia, 
be  levied,  together  with  the  costs  attending  the  informa- 
tion, summons,  and  conviction,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  ofiender  or  person  liable  or 
ordered  to  pay  the  same  respectively, .  .  . ;  but  if  a  warrant 
of  distress  shall  be  issued,  and  upon  the  return  thereof  it 
shall  appear  that  no  sufficient  distress  can  be  had  where- 
upon to  levy  the  said  penalty,  forfeiture  or  fine,  and  costs 
and  expenses  aforesaid,  and  the  same  shall  not  be  forthwith 
paid,  or  in  case  it  shall  appear  to  the  satisfaction  of  such 
justices,  upon  the  confession  of  the  offender  or  otherwise, 
that  he  hath  not  sufficient  goods  and  chattels  whereupon 
such  penalty,  forfeiture  or  fine,  costs  and  expenses,  could 
be  levied  if  a  warrant  of  distress  were  issued,  such  justices 
shall  not  be  required  to  issue  such  warrant,  but  in  such 
case  such  justices  are  hereby  required,  by  warrant  under 
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their  hands,  to  cause  such  ofiender  or  offenders  to  be  com- 
mitted to  the  common  gaol  or  house  of  correction  of  the 
county,  riding,  or  place  where  the  offender  shall  be  or 
reside,  there  to  be  Jtept  to  hard  labour  .  .  .  . ;  and  the 
penalties  and  forfeitures,  when  so  levied,  shall  be  paid,  the 
one  half  to  the  informer,  and  the  other  half  to  the  surveyor 
of  the  parish  where  such  offence,  neglect,  or  default  shall 
happen,  to  be  applied  towards  the  repair  of  the  highways 
thereof,  unless  otherwise  directed  by  this  Act ;  but  in  case 
the  surveyor  shall  be  the  informer,  then  the  whole  shall  be 
applied  towards  the  repair  of  such  highway. 

[S.  104  rep.  47  &  48  Vict.  o.  43,  s.  4.] 

106.  Provided  also,  and  be  it  further  enacted,  that  if 
any  person  shall  thmk  himself  aggrieved  by  any  rate 
made  under  or  in  pursuance  of  this  Act,  or  by  any  order, 
conviction,  judgment,  or  determination  made,  or  by  any 
matter  or  thing  done,  by  any  justice  or  other  person  in  pur- 
suance of  this  Act,  and  for  which  no  particular  method  of 
relief  hath  been  already  appointed,  such  person  may 
appeal  to  the  justices  at  the  next  general  or  quarter 
sessions  of  the  peace  to  be  held  for  the  county,  division, 
riding,  or  place  wherein  the  cause  of  such  complaint  shall 
arise,  such  appellant  first  giving  or  causing  to  be  given  to 
the  surveyor  or  surveyors,  or  to  such  justice  or  other 
person  by  whose  act  such  person  shall  think  himself 
aggrieved,  notice  in  writing  of  his  intention  to  brrag  such 
appeal,  together  with  a  statement  in  writing  of  the  grounds 
of  such  appeal,  within  fourteen  days  after  such  rate,  shall 
have  been  made  or  cause  of  complaint  shall  have  arisen, 
and  within  four  days  after  such  notice  entering  into  a  re- 
cognizance before  some  justice,  with  two  sufficient  sureties 
conditioned  to  try  such  appeal  at  and  abide  the  order  of 
and  pay  such  coi^  as  shall  be  awarded  by  the  justices  at 
such  general  or  quarter  sessions ;  and  such  justices,  upon 
hearing  and  finally  determining  the  matter  of  such  appeal, 
shall  and  may,  according  to  their  discretion,  award  such 
costs  to  the  party  appeahng  or  appealed  against  as  they 
shall  think  proper;  and  their  determination  in  or  con- 
cerning the  premises  shall  be  conclusive  and  binding  on  all 
parties  to  all  intents  and  purposes  whatsoever :  provided 
nevertheless,  that  in  case  there  shall  not  be  time  to  give 
such  notice  and  enter  into  such  recognizance  as  aforesaid 
before  the  next  sessions  to  be  holden  after  tiie  maldng  of 
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any  rate  or  the  cause  of  complaint  shall  have  arisen,  then 
and  in  every  such  case  such  appeal  may  be  made  to  the 
next  following  sessions,  and  shall  be  then  heard  and 
determined :  provided  also  that  it  shall  not  be  lawful  for 
the  appellant  to  be  heard  in  support  of  such  appeal  unless 
such  notice  and  statement  shall  have  been  so  given  as 
aforesaid,  nor.  on  the  hearing  of  such  appeal  to  go  into 
evidence  of  any  other  groxmds  of  appeal  than  those  set 
forth  in  such  statement  as  aforesaid. 

106.  In  all  cases  of  appeal  against  the  rate  or  assessment  FroTuionB  of 
made  in  pursuance  of  this  Act  the  several  provisions  and  *^  wvil'to ' 
enactments  contained  in  a  certain  Act  made  and  passed  in  ^  j^^ 
the  forty-first  year  of  the  reign  of  his  late  Maj^y  King 

George  the  Thud,  intituled  An  Act  for  the  better  Collec- 
tion of  the  Bates  made  for  the  Belief  of  the  Poor,  shall 
be  applicable  thereto,  as  if  the  same  had  been  repeated  and 
re-enacted  in  this  Act  with  respect  to  such  appeals. 

107.  Provided  always,  and  be  it  further  enacted,  that  no  Eatee  and 
rate,  nor  any  proceeding  to  be  had  touching  the  conviction  J^J^^^^j^^ 
of  any  offender  against  this  Act,  or  any  order  made  or  any  quashed  for 
other  matter  or  thing  done  or  transacted  in  or  relative  to  want  of 
the  execution  of  this  Act,  shall  be  vacated  or  quashed  for  *®"°' 
want  of  form,  or  be  removed  or  removable  (except  as 

herein  mentioned)  by  certiorari,  or  any  other  wnt  or 
TOX)oess  whatsoever,  into  any  of  His  Majesty's  Courts  of 
Becord  at  Westminster. 

108.  In  any  case  of  appeal  the  Court  of  Quarter  Sessions  I^  «"©  oi 
before  whom  the  same  is  heard  and  determined  may,  if  jj^^s 
they  think  fit,  state  the  facts  specially  for  the  determination  may  grant  a 
of  His  Majesty's  Court  of  King's  Bench  thereon,  .  .  .        special  case. 

109.  No  action  or  suit  shall  be  commenced  against  any  Limitation 
person  for  anything  done  in  pursuance  of  or  imder  the  **'  «<^o^- 
authority  of  this  Act,  until  twenty-one  days  notice  has 

been  given  thereof  in  writing  to  the  justice,  surveyor,  or 

person  against  whom  such  action  is  intended  to  be  brought, 

nor  after  sufficient  satisfaction  or  tender  of  satisfaction  has 

been  made  to  the  party  aggrieved,  nor  after  three  calendar 

months  next  after  the  fact  committed  for  which  such  action 

or  suit  shall  be  so  brought ;  and  every  such  action  shall  be 

brought,  laid,  and  tried  where  the  cause  of  action  shall 

have  arisen,  and  not  in  any  other  coimty  or  place ;  and  the  Defendant 

defendant  in  such  action  or  suit  may  plead  the  general  may  plead 

e2 


Digitized  by 


Google 


52 


raGHWAY  ACT,  1835, 


the  general 
issue. 


Costs. 


Amount  of 
fees. 


Expenses  for 
defending 
prosecutions 
agreed  upon 
at  a  yestrj 


issue,  and  give  this  Aot  and  every  special  matter  in  evi- 
dence, at  any  trial  which  shall  be  had  thereupon ;  and  if 
the  matter  or  thing  shall  appnaar  to  have  been  done  under 
or  by  virtue  of  this  Aot,  or  if  it  shall  appear  that  such 
action  or  suit  was  brought  before  twenty-one  days  notice 
thereof  given  as  aforesaid,  or  that  sufficient  satisfaction 
was  made  or  tendered  as  aforesaid,  or  if  any  action  or  suit 
shall  not  be  commenced  within  the  time  before  limited,  or 
shall  be  laid  in  any  other  county  than  as  aforesaid,  then  the 
jury  shall  find  a  verdict  for  the  defendant  therein ;  and  if 
a  verdict  shall  be  found  for  such  defendant,  or  if  the 
plaintiff  in  such  action  or  suit  shall  become  nonsuit,  or 
suffer  a  discontinuance  of  such  action,  or  if,  upon  any 
demurrer  in  such  action,  judgment  shall  be  given  for  the 
defendant  therein,  then  and  in  any  of  the  cases  aforesaid 
such  defendant  shall  have  costs  as  between  attorney  and 
client,  and  shall  have  such  remedy  for  recovering  the  same 
as  any  defendant  may  have  for  his  or  her  costs  in  any  other 
case  by  law. 

110.  The  several  fees  hereafter  limited  and  expressed, 
and  no  others,  shall  be  taken  by  the  clerk  of  the  peace, 
clerk  to  the  justices,  or  others  for  their  several  respective 
services  in  the  execution  of  this  Act;  (that  is  to  say,)  the 
sum  of  sixpence  for  every  information ;  the  sum  of  one 
shilling  for  every  summons  or  warrant,  and  sixpence  for 
the  service  thereof ;  the  sum  of  sixpence  for  every  notice, 
and  sixpence  for  the  service  thereof;  the  sum  of  one 
shilling  for  every  order,  and  sixpence  for  the  service 
thereof ;  the  sum  of  two  shillings  for  every  warrant  of 
distress ;  the  sum  of  one  shilling  for  every  appointment ; 
and  the  sum  of  two  shillings  for  every  conviction :  provided 
always,  that  in  no  place  regulated  by  a  local  Act  of 
Parliament,  when  the  amount  of  the  fees  to  be  taken  by 
the  clerk  to  the  justices  or  others,  in  any  proceeding  for 
the  recovery  of  any  rate,  shall  be  less  than  the  fees  herein- 
before mentioned,  shall  it  be  lawful  for  such  clerk  to  the 
justices  or  others  to  demand  or  take  a  greater  fee  for  any 
similar  proceeding  under  this  Act  than  the  fee  which  may 
be  mentioned  or  directed  to  be  taken  by  such  local  Act. 

111.  If  the  inhabitants  of  any  parish  shall  agree  at  a 
vestry  to  defend  any  indictment  found  against  any  such 
parish,  or  to  appe^  against  any  order  made  by  or  pro- 
ceeding of  (my  justice  of  the  peace  in  the  execution  of  any 
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powers  given  by  this  Act,  or  to  defend  any  Appeal,  it  shall  meeting, 
and  may  be  lawful  for  the  surveyor  of  sucn  parish  to  ^^d.**^^ 
charge  in  his  aooount  the  reasonable  expenses  inourred  in  ^^ 
defending  such  prosecution,  or  prosecuting  or  defending 
such  appeal,  after  the  same  shall  have  been  agreed  to  by 
Buoh  innabitants  at  a  vestry  or  public  meetings  as  af  or^aio, 
and  allowed  by  two  justices  of  tne  peace  withm  the  division 
where  such  highway  didl  be ;  which  expenses,  when  so 
agreed  to  or  allowed,  shall  be  paid  by  such  parish  out  of 
the  fines,  forfeitures,  payments,  and  rates  authorized  to  be 
collected  and  raised  by  virtue  of  this  Act :  provided  never- 
theless, that  if  the  money  so  collected  and  raised  is  not 
sufficient  to  defray  the  expenses  of  repairing  the  highways 
in  the  said  parish,  as  well  as  of  defending  such  prosecution  or 
prosecuting  or  defending  such  appeal,  as  aforesaid,  the  said 
surveyor  is  hereby  authorized  to  make,  collect,  and  levy  an 
additional  rate  in  the  same  manner  as  the  rate  by  this  Act 
is  authorized  to  be  made  for  the  repair  of  the  highway. 

112.  Nothing  in  this  Act  contained  shall  be  construed  to  ^uniting 
abridge,  repeal,  alter,  amend,  or  interfere  with  the  powers  57^"  **o.  29. 
and  provisions  contained  in  an  Act  passed  in  the  fifty- 
seventh  year  of  the  reign  of  King  George  the  Third,  in- 
tituled An  Act  for  better  paving,  improving,  and  regulating 

the  Streets  of  the  Metropolis,  and  removing  and  preventing 
Obstructions  therein,  or  the  powers  and  provisions  contained 
in  any  Act  relating  to  any  particular  parish  or  place  for 
any  of  the  purposes  in  this  Act  mentioned. 

113.  Provided  always,  and  be  it  further  enacted,  that  to^to^^ik^^ 
nothing  in  this  Act  contained  shall  apply  to  any  turnpike  roada,  or  to 
roads,  except  where  expressly  mentioned,  or  to  anv  roads,  roads  under 
bridges,   carriageways,  cartways,   horseways,  bridleways,  l<x»lAoto. 
footways,  causeways,  churchways,  or  pavements,  which  now 

are  or  may  hereafter  be  paved,  repaired,  or  cleansed, 
broken  up  or  diverted,  under  or  by  virtue  of  the  provisions 
of  any  local  or  personal  Act  or  Acts  of  Parliament. 

114.  Provided  always,  and  be  it  further  enacted,  that  Not  to  affect 
nothing  in  this  Act  contained  shall  extend  to  alter  or  in  |^^^®^" 
any  manner  to  affect  any  of  the  rights  or  privileges  of  the         ' 
Universities  of  Oxford  or  Cambridge,  or  any  of  the  powers 

vested  by  charter  or  otherwise  in  the  chancellors,  masters, 
and  scholars,  and  their  successors,  of  the  said  universities. 

115.  Provided  always,  and  be  it  further  enacted,  that  25^® 
nothing  in  tins  Act  contained  shall  extend  to  alter  or  in  nfertiee^of 
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theOityof 
Iiondon. 


Foweraof 
oonunis- 
sionereof 
sewers  not 
abridged. 


Ckmoeming 
the  fonns  of 
prooeedings. 


Comsieiioe* 
meat  of  Act. 


Aotmajbe 
altered  tliifl 


any  manner  alEeot  the  City  of  London  and  the  liberties 
thereof,  or  the  rights,  interests,  privileges,  franchises,  or 
authorities  of  the  mayor  and  commonalty  and  citizens 
of  the  City  of  London,  or  their  successors,  or  the  lord 
mayor  and  aldermen  of  the  said  city,  or  the  lord  mayor  of 
the  said  city  for  the  time  being  as  conservator  of  the  River 
Thdmes  or  otherwise,  or  to  prohibit,  defeat,  alter,  or 
diminish  any  power,  authority,  or  jurisdiction  which  at  the 
time  of  making  this  Act  the  said  mayor  and  commonalty 
and  citizens,  the  said  lord  mayor  and  aldermen  of  the  said 
dty,  or  the  said  lord  mayor  for  the  time  being  as  conservator 
of  the  River  Thames  or  otherwise,  did  or  might  lawfully 
claim,  use,  or  exercise  by  any  Act  of  Parliament  or  other- 
wise, or  to  vary  or  alter  any  of  the  provisions  or  regulations 
thereby  made,  directed,  or  provided,  vdthin  the  said  City 
of  London  and  the  liberties  thereof,  anything  herein  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding. 

[S.  116  local  and  personal.] 

117.  Provided  always,  and  be  it  further  enacted,  that 
nothing  in  this  Act  contained  shall  extend  to  or  be  deemed 
or  construed  to  extend  to  alter,  aflfect,  restrain,  or  abridge 
the  powers  or  authorities  given  to  the  commissioners  of 
sewers  by  any  Act  of  Parliament  whatsoever,  or  to  vary  or 
alter  any  of  the  provisions  or  regulations  thereby  made, 
directed,  or  provided,  anything  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding. 

118.  The  forms  of  prooeedings  relative  to  the  several 
matters  contained  in  this  Act,  which  are  set  forth  and 
expressed  in  the  schedule  hereto  annexed,  shall  be  used 
upon  all  occasions,  with  such  additions  or  variations  only 
as  may  be  necessary  to  adapt  them  to  the  particular  exi- 
gencies of  the  case ;  and  that  no  objection  shall  be  made 
or  advantage  taken  for  want  of  form  in  any  such  prooeed- 
ings by  any  person  whomsoever. 

119 This  Act  shall  com- 
mence and  take  effect  from  and  after  the  twentieth  day  of 
March  one  thousand  eight  hundred  and  thirty-six. 

120 This  Act  may  be 

altered,  amended,  or  repealed  in  this  present  session  of 
Parliament. 
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The  SCHEDULE  (stating  the  Forms)  to  which  this 
Act  refers. 


No.  1. 

Notice  to  Person  of  his  having  been  elected  Surveyor. 

A.B,  take  notice,  that  you  were,  at  a  meeting  held  at  [insert  the 
name  of  the  parish,  &c,']  on  the  day  of  elected  and  chosen 

surveyor  [or  one  of  the  eurveyore]  of  the  highways  for  the  said 
[parish,  Acl  for  the  year  ensuing. 
Dated  tne  day  of 

CD,  Chairman. 
To  A,B.  of 


No.  2. 

Appointment  of  Surveyor  with  Salary, 

At  a  meeting  of  the  inhabitants  of  in  yestiy  assembled  at 

on  the  day  of  A,B.  was  nominated,  elected,  and 

appointed  as  surveyor  of  such  parish,  for  the  purpose  of  carrying 
into  execution  the  provisions  of  an  Act  passed  in  the  fifth  and  sixth 
year  of  the  reign  of  King  William  the  Fourth,  intituled  **  An  Act,*' 
&c  [here  set  out  tiUe  ofAct,^  for  the  year  ensuing;  and  the  salary 
to  be  allowed  to  the  said  A.B,  was  fixed  at  the  sum  of  pay- 

able on 

Dated  the  day  of 

O.D.  Chairman. 


No.  3. 
Appointment  of  Surveyor  hy  Justices, 

)At  a  s|>ecial  sessions  for  the  highways  held  at  in  the 

division,  &c.  of  by  justices  of  the  peace  for  the 

said  county  acting  withm  the  said  division,  &o,  on 
the  day  of 

Whereas  it  hath  appeared  to  us  the  said  justices,  on  the  oath  of 
A.B,  an  inhabitant  of  tne  parish  of  that  the  inhabitants  of  the 

said  parish  in  vestry  assembled  have  neglected  [or  refused]  to 
nominate  and  elect  a  surveyor  in  manner  and  for  the  purposes 
mentioned  in  a  certain  Act  made  and  passed  in  the  fifth  and  sixth 
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year  of  the  reign  of  King  William  tlie  Fourth,  intituled  **An 
Act,"  &c.  [here  set  out  title  of  AdA  [or  that  the  surveyor  appointed 
by  the  inhabitants  of  the  said  pansn  is  dead,  or  has  ceased  to  possess 
the  qualification  required  by  the  said  Act,  or  has  become  dis- 
qualined,  or  has  neglected  to  act,  or  has  refused  to  carry  into 

r ration  the  duties  imposed  upon  him  by  the  said  Act],  we  do 
refore  hereby  appoint  you  C.2>.  of  surveyor  for  such  parish 

for  the  year  ensuing  [or  for  the  space  of  ]  with  the  salary 

of  for  your  troiible ;  and  you  the  said  CD,  are  faithfully  and 

truly  to  execute  the  office  of  surveyor  according  to  the  directions  of 
the  said  statute. 

Qiyen  under  our  hands  the  day  and  year  first  above  mentioned. 


To  CD. 


E.F. 
Q.U. 


No.  4. 
Form  of  Uightoay  Rate, 


Karnes  of 

Oooupien  or 

PeTBons 

rated. 

Description  of  the 

Premises 

and  Property 

Annual 
Value. 

Sums 

assessed  at 

lOi^.  in  the 

Pound. 

A.  B.       .        . 

House  and  garden 

£     9,     d, 

6    0    0 

£    «.    d, 
0    4    2 

CD..        . 

A  farmhonse,    lands,  and 
buildings 

100    0    0 

4    3    4 

E.  F.       .        . 

Awarehouse 

20    0    0 

0  16    8 

and  io  forth 

A,B, )  Surveyor  [or  Surveyors]  of  the  parish 
CD,  ]     of 
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No.  5. 

Weekly  accoant  of  money  expended  on  the  hiffhways  of  the  parish  of 

from  the  to  the  day  of  one  thotiBand 

eight  hundred  and 


B»7 

Laboar, 
■ndwhen 
pcrfowniWi 


Wotkeze- 
eotedbv 
ContnoL 


Materiala 
gotaad 


lAbonrcn 
Ni 


Names. 


Names. 


No.  of 
Daya. 


No.  of 
Daya. 


Qaaa- 
titj. 


Bate 


Bate 


Bate 

1^. 


£«.  4. 


£  $.d. 


I  $.  d. 


Team 
Work,  and 
where  done. 


Tradea- 
men'a 
Billa. 


Bent  of 
Pita  and 
Qoaniea. 


Bate. 


No. 


1$,  d. 


1$.  d. 


Name. 


Incidental 


1$.  d, 


Total  Weekly 
Expenditure. 


Dayliibonr 


Oontraet 
Work  . 


Team  Work 


Tradea- 


.! 


Bent  of  ; 
Pita  and 
Qoaniea. 


£«.  d. 


Enoidentall 


£9.d. 
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No.  6. 

Notice  of  Intention  to  make  Higliway. 

I  do  hereby  give  you  notice,  that  after  the  expiration  of  three 
calendar  months  from  the  date  hereof  I  [or  if  given  hy  the  clerk,  &c, 
of  a  hody  politic  or  corporate^  describe  them]  do  intend  to  make  a 
certain  mghway  in  the  parish  of  [^describing  its  situation  and 

extent.'i  and  to  dedicate  such  highway  to  the  use  of  the  public. 
Dated  this  day  of 

A.B. 
To  E.F,  &c.  )  or 

surveyor  of  the  parish  [  CD.  [Clerk,    .] 

of  ) 


No.  7. 


Certificate  ofJtuiUces,  of  Highway  having  been  made  in  a  evhstantial 
Manner f  <£rc. 

We,  two  of  the  justices  of  the  peace  in  and  for  the  county  of 
,  haying  yiewed  a  certain  mghway  lately  made  by  A.B,  in 
the  parish  of  in  the  said  county,  situate,  &c.  [dest^bing  its 

situation  and  extent"},  do  hereby  certify,  that  the  same  has  been 
made  in  a  substantial  manner,  and  of  the  width  required  by  a 
certain  Act  made  and  passed  in  the  fifth  and  sixth  year  of  the  reign 
of  King  William  the  Fourth,  intituled  "  An  Act,"  &c.  [here  set  out 
tiUeoJAct.'] 

Dated  this  day  of  .  CD. 

E.F. 


No.  8. 

Nciioe  to  remove  Snow,  &c, 

I  A.B.,  justice  of  the  peace  in  and  for  the  county  of  do 

hereby  aiye  you,  tiie  suryeyor  [or  suryeyors]  of  the  parish  of 
notice,  Siat  the  highway  leading  from  to  Idescribing 

its  situatum]  is  obstructed  or  mipeded  from  the  accumulation  of 
snow  [or  from  the  falling  down  of  the  banks  on  the  side  of  the  said 
highway,  &c.,  as  the  case  may  5e],  and  require  you  to  cause  the 
same  to  be  remoyed. 

Dated  this  day  of 

To  CD.  and  E.F.,  &c.      ) 

suryeyors  of  the  pariah  >  A.B.  of,  &o. 

of  ) 
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No.  10. 

Licence  from  Justtcee  at  Special  Sessions  for  the  Highways  for  a 
Surveyor  to  dig,  <fcc.  Materials  upon  inclosed  Lands  for  the  Repair 
of  Hightvays, 

)To  the  surveyor  of  the  parish  of         in  the  hundred  of 
in  the  said  oounty. 

Whereas  by  an  Act  passed  in  the  fiffch  and  sixth  year  of  the  reign 
of  King  William  the  Fourth,  intituled  **  An  Act,"  &c.  [here  set  out 
title  of  Act, 'y  the  surveyor  is  authorized  to  dig,  get,  take,  and  carry 
away  materials  lyin^  upon  any  lands  or  &;roun(&  within  the  parish 
for  which  he  is  appomted,  for  the  use  and  benefit  of  the  highways, 
but  not  without  the  consent  of  the  occupier  or  owner  of-  such  lands 
or  grounds,  or  his  agent,  or  a  licence  from  the  justices  at  a  special 
sessions  for  the  highways :  And  whereas  it  appears  to  us  His 

Majesty's  justices  of  the  peace  for  the  said  county,  and  acting 
within  the  said  [hundred,  ftc.l,  at  a  special  sessions  for  the  high- 
ways assembled,  upon  the  oath  of  CD,  the  said  surveyor  [or  one  of 
the  surveyors],  that  he  hath  applied  to  A,B.  of  for  his  consent 

to  dig,  get,  take,  and  carry  away  materials  from  the  lands  called  or 
known  by  the  names  of  and  in  his  occupation  [or  of 

which  he  is  the  owner,  or  in  the  occupation  of  J,K*  or  of  which 
J,K.  is  the  owner,  and  the  said  A,B,  his  agent],  within  the  said 
[parish,  &c.],  for  the  purposes  aforesaid,  and  that  the  said  materials 
aro  necessary  for  the  repairs  of  the  highways,  and  that  the  said  A.B. 
hath  refused  to  permit  the  same  to  be  dug,  got,  taken,  and  carried 
away ;  and  the  said  A,B,  having  been  duly  summoned  to  appear 
beforo  us,  to  show  cause  why  such  permission  ^ould  not  be  granted, 
and  having  appeared  before  us  accordingly,  [or  having  sent  his 
steward  or  agent,  or  C2>.,  on  his  behalf,  to  attend  us  on  that  occa- 
sion, or  but  not  having  appeared,]  we  have  heard  what  has  been 
allowed,  and  taken  the  said  matter  into  consideration,  and  are  of 
opinion  that  the  said  materials  are  necessary,  andou^ht  to  be  dug,  got, 
taken,  and  auried  away  for  the  purposes  aforesaid :  therefore  wo 
do  hereby  Rive  our  licence  to  the  said  surveyor  [or  surveyors]  to 
dig,  get,  take,  and  carry  away  the  same  accordingly,  the  said  sur- 
veyor making  satisfaction  for  the  same,  and  also  for  the  damage 
done  to  such  lands,  in  the  manner  directed  by  the  said  Act.  Given 
under  our  hands  the  day  of  one  thousand  eight  hundred 

and 

J,P. 

K.F. 
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No.  11. 

Licenee  from  JutUees  at  a  Special  Sessuma  for  the  Highwaye  io  get 
Materiah  for  the  Repair  of  the  Highwaye  in  another  Parish 
be$ide$  that  wherein  tueh  Materials  are  to  ie  employed, 

IAt  a  special  session  for  the  highways  held  at  in  the 

hundred,  &c.  of  in  the  said  county,  hj  justices  of 

tiie  peace  for  the  said  county  acting  within  the  said 
,  hundred,  on  the  day  of 

It  appearing  to  us,  ujmn  eyidenoe  this  day  receiyed,  that  sufiQcient 
materials  cannotoonyeniently  be  had  within  the  waste  lands,  common 
grounds,  riyers,  or  brooks,  nor  in  the  inclosed  lands,  or  grounds, 
lyin^  within  the  Qparish,  Ac.]  of  in  the  said  hundred,  for  the 

repairs  of  the  highways  withm  the  said  [parish^,  nor  in  ^e  waste 
lands,  common  groimds,  riyers,  or  brooks  within  the  [parish]  of 
adjoining  to  the  said  [parish]  of  we  do  hereby  giye  our 

licence  to  the  suryeyor  lor  suryeyors]  of  the  said  f^urishj  of 
to  search  for,  dig,  get,  and  carry  materials  witmn  the  inclosed 
lands  or  ^^rounds  of  CD.  within  the  said  [jparish]  of  to  be 

employed  m  the  repair  of  the  highways  withm  the  said  [parish]  of 
appearing  from  eyidence  before  us  that  there  are  proper 
materials  within  the  said  lands  for  the  purposes  aforesaid  lying  con- 
yenient  to  the  said  highways,  and  that  after  such  materials  shall  be 
so  taken  there  will  be  sufficient  left  for  the  use  of  the  highways 
within  the  said  parish  of  upon  the  said  suryeyor  lor  suryeyors] 

making  satisfaction  for  the  same,  and  also  for  the  d^unage  done  to 
such  lands,  in  the  maimer  directed  by  the  Act  made  and  passed  in 
the  fifth  and  sixth  year  of  the  reign  of  King  William  the  Fourth, 
intituled  *'An  Act,''  &c.  Iheresetout  title  of  Acttl  subject  to  such 
restrictions  as  are  therein  contained.  Giyen  under  our  hands  the 
day  and  year  aboye  written. 

J.P. 
K.F. 


No.  12. 


Information  to  enable  Justices  to  fix  Boundaries  of  Highway  lying 
in  Two  Parishes, 

County  of  )  At  a  special  sessions  for  the  highways  holden, 
j  &c. 
J.S.,  the  suryeyor  [or  one  of  the  suryeyors]  of  the  parish  of  A., 
came  before  the  justices  aforesaid,  and  informed  them,  that  there 
is  in  the  said  county  a  certain  common  highway  leading  from  M.  to  g^  \Aa,n, 
N.,  and  tiiat  there  is  a  certain  part  of  the  said  highway,  that  is  to 
say,  so  much  thereof  as  lies  between  a  certain  place  called  G.  and  a 
certain  other  place  called  D.,  bein^  in  length  las  the  case  may 

heX  one  side  of  which  last-mentioned  part  of  the  said  highway, 
adjoining  to  the  parish  of  A.  lies  within  the  said  parish  of  A.,  and 
is  to  be  and  of  right  ought  to  be  repaired  by  the  said  parish  of  A. 
[or  by,  &c.,  describing  the  body  polittc  or  corporate ,  or  person,  liable 
to  the  repair,']  and  that  the  other  side  of  the  same  part  of  the  said 
highway  adjoining  to  the  parish  of  B.  lies  within  me  parish  of  B., 
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and  is  to  be  and  of  riglit  ought  to  be  repaired  by  the  said  parish  of 
B.,  lor  by,  &c.],  and  stating  that  the  repair  of  such  part  of  the  said 
highway  is  very  inconvenient  to  the  parishes  aforesaid,  and  the 
want  thereof  detrimental  to  the  public ;  and  therefore  pra^g  that 
such  part  of  the  said  highway  may  be  allotted  and  apportioned  for 
the  repair  thereof  bv  the  justices  aforesaid  to  the  said  several 
parishes  of  A.  and  fi.  [or  to,  &c.],  in  the  manner  directed  by  an 
Act  passed  in  the  fifth  and  sixth  year  of  the  reign  of  King  William 
the  Fourth,  intituled  **  An  Act,"  &c.  [set  out  title  of  Act}. 

(Signed)        /./Sf.,  one  of  the  surveyors  of 
parish  of  A. 
The  above  application  was  made  to  us  the 
day  and  year  first  above  written. 

J.P. 
K.P. 


No.  13. 


Summons  to  he  auhjotned  to  a  Copy  of  the  above  In/ormatkni, 

County  of  )  To  the  surveyor  [or  surveyors]  of  the  parish  of  B.  in 
)  the  said  county,  any  or  either  of  them : 
Whereas  a  certain  information  has  been  given  to  us,  His 
Majesty's  justices  of  the  peace  for  the  said  county,  at  a  special 
sessions  for  the  highways,  by  7.3.,  the  surveyor  [or  one  of  the 
surveyors]  of  the  parish  of  A.  in  the  said  coimty,  a  true  copy 
whereof  is  above  written:  these  are,  in  His  Majesty's  name,  to 
simunon  you,  any  or  either  of  you,  to  appear  before  us  at  in 

the  said  county  on  the  day  of  to  show  cause  (if  any)  why 

an  allotment  and  apportionment  of  the  highways  therein  mentioned 
should  not  be  made  according  to  the  provisions  of  the  Act  referred 
to  in  the  said  information.  Hereof  fail  not.  Given  under  our 
hands  this  day  of 

J.P. 
K.P. 


No.  14. 


Final  Order  and  Adjudication  to  he  filed  with  the  Clerk  of  the  Peace. 

Whereas,  &c. 

1. — State  the  original  application^ 
2. — The  summons. 

3. — The  appearance,  and  that  the  parties  were  heard,  or  tJieir 
non-appearance. 

Now  we,  the  justices  aforesaid,  having  fully  heard  and  understood 
the  premises,  do  declare,  adjudge,  and  order  that  tiie  said  highway 
shall  be  divided  in  the  following  manner;  (that  is  to  say,)  tnat  at 
the  distance  of  measuring  from  the  place  called  C.  th^ie  shall 
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be  erected  certain  poets  or  stonee,  E.  and  F.,  on  each  side  of  the 
said  highway,  and  the  whole  of  the  said  highway  from  the  place 
called  C.  to  such  posts  or  stones  shidl  be  from  time  to  time  and  at 
aU  times  hereafter  re|>aired  by  the  parish  of  A.  lor  by,  &c.],  and 
the  whole  of  the  said  highway  from  such  posts  or  stones  to  the  place 
called  D.  shall  from  time  to  time  and  at  all  times  hereafter  be 
repaired  by  the  parish  of  B.  lor  by,  &c.] 

In  witness  whereof  we  haye  hereunto  set  our  hands,  this 
day  of 

J.  P. 

K.P. 


(L.S.J 


No.  15. 


Notice  from  Surveyor  to  remove  Nuisances, 

To  CD.  of 

In  pursuance  of  the  directions  ^ven  by  an  Act  passed  in  the  fifth 
and  sixth  year  of  the  reign  of  Kmg  William  the  Fourth,  intituled 
**  An  Act,'  &c.,  I,  A,B,  &c,,  the  surveyor  lor  one  of  the  surveyors] 
of  the  parish  of  do  hereby  give  you  notice  forthwith  to  remove 

the  [filth,  dimg,  ashes,  rubbish,  &c.]  placed  by  you  on  a  certain 
part  of  the  king^s  highway  lying  between  and  in  the 

fparish]  of  to  the  destruction  and  annoyance  of  the  said 

mghway. 

Dated  this  day  of 

A.B.  &c. 


No.  16. 
Order  of  Two  Justices  for  widening  a  Highway, 

iWe,  two  of  His  Majesty's  justices  of  the  peace  for 

the  said  county,  acting  within  the  [hundi^,  &c.] 
of  within  the  said  county,  having,  upon  view,  found  that  a 

certain  part  of  the  highway  between  and  in  the 

[parish,  &c.]  of  in  the  said  [himdred],  for  the  length  of 

ysurds  or  thereabouts,  and  particularly  described  in  the  plan  here- 
unto annexed,  is  for  the  greatest  part  thereof  narrow,  but  may  be 
conveniently  enlarged  and  widened  by  adding  thereto,  from  the 
lands  and  grounds  of  and  of  the  length  of  yards 

or  thereabouts,  and  of  the  breadth  of  feet  or  thereabouts,  par- 

ticularly described  in  the  plan  hereunto  annexed,  which  we  think 
will  widen  and  enlarge  the  same,  and  be  much  more  commodious 
to  the  public,  do  hereby  order  that  the  said  highway  be  widened 
and  enlarged  accordingly,  and  that  the  surveyor  [or  surveyors]  of 
tiie  [parish,  &c.]  of  where  the  said  old  highway  lies,  do  forth- 

with proceed  to  treat  and  make  agreement  with  the  said 
and  for  the  recompence  to  be  made  for  the  said  ground  and 

for  the  making  such  ditches  and  fences  as  shall  be  necessary,  in 
such   manner,  with   such   approbation,  and  by  pursuing   such 
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measures  and  direotioiis  in  all  respects  as  are  warranted  and  i>re- 
soribed  by  the  statute  made  in  the  fifth  and  sixth  year  of  the  reign 
of  King  William  the  Fourth,  intituled  **  An  Act,"  &c. ;  and  in  case 
such  agreement  shall  be  made  as  aforesaid  we  do  order  an  equal 
assessment,  not  exceeding  the  rate  of  in  the  pound,  to  be 

made,  levied,  and  collected  upon  all  and  every  the  parties  liable  to 
the  payment  of  the  highway  rate  in  the  said  [parish,  &c.]  of 
and  that  the  money  arising  thereupon  be  paid  and  applied  in 
making  such  recompenoe  and  satisfaction  as  foresaid,  pursuant  to 
the  directions  of  the  said  Act. 

CD. 


No.  17. 


Certificate  from  the  said  Justices  to  the  Court  of  Quarter  Sessions. 

To  the  justices  of  the  peace  at  their  general  quarter  sessions  to 
be  held  at  in  the  said  county,  the  day  of 

one  thousand  eight  hundred  and 

We,  the  within-named  A,B,  and  CD,  do  hereby  certify  to  the 
said  Court  of  Quarter  Sessions,  that  we  made  and  sij^ed  the  within 
order,  and  that  with  our  approbation  and  by  our  direction  the  said 
surveyor  [or  surveyors]  has  [or  have]  treated  with  the  said 
and  for  the  said  lands  required  for  the  purposes  aforesaid, 

but  was  not  able  to  make  any  agreement  for  that  purpose  with 
them  or  either  of  them,  and  tliat  he  tendered  to  the  said 
the  siun  of  and  to  the  said  the  sum  of  as 

a  recompence  for  the  said  ground,  and  for  the  making  the  said 
ditches  and  fences,  which  he  [or  they  and  each  of  them]  refused  to 
receive. 

A.B. 

CD. 


No.  18. 


ConserUfrom  the  Owner  of  the  Land  through  which  a  new  Highway 
is  ^proposed  to  he  made, 

1,  A,B,,  oi  in  the  county  of  being  the  owner  of 

the  lands  described  in  the  plan  hereunto  annexed,  through  which 
part  of  a  certain  highway  lying  between  and  is 

mtended  to  be  diverted  and  turned,  in  consideration  of  the  sum 
of  to  be  paid  to  me  for  the  said  land  and  soil  thereof,  do 

hereby  consent  to  the  making  and  continuing  such  new  highway 
through  my  said  lands. 

Qiven  under  my  hand,  this  day  of  one  thousand 

eight  hundred  and 
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No.  19. 

Form  of  Notice  of  diverting,  dkc.  Highway, 

Notice  is  hereby  given,  that  on  the  day  of  next 

application  will  be  made  to  His  Majesty's  justices  of  the  peace 
assembled  at  quarter  sessions  in  and  for  the  county  of 
at  for  an  order  for  \if  the  order  he  for  turning,  diverting, 

and  stopping  up,  dec.,  here  to  staie  it,  and  describe  the  road  ordered  to 
be  turned,  diverted,  and  stopped  up  ;  if  the  order  be  for  stopping  up  a 
useless  road,  here  to  state  it,  and  describe  the  road  ordered  to  be 
stopped  up]  ;  and  that  the  certificate  of  two  justices  having  viewed 
the  same,  &c.  with  the  plan  of  the  old  and  proposed  new  highway, 
will  be  lodged  with  the  clerk  of  the  peace  for  the  said  county  on 
the  day  of  next. 

A,B.         ]  Surveyor  [or  surveyors]  of  the 
CD,,  &c.  j     parish  of 

[Forms  Nos.  20—25  rep.  47  &  48  Vict.  c.  43,  s.  4.] 


HIGHWAY  (EAILWAY  CEOSSINGS)  ACT,  1839. 
(2  &  3  YicT.  c.  45.) 

An  Act  to  amend  an  Act  of  the  Fifth  and  Sixth 
Years  of  the  Reign  of  His  late  Majesty  King 
William  the  Fourth  relating  to  Highways. 

[17th  August,  1839.] 

[Preamble  recites  6  &  6  Will.  4,  c.  50,  ss.  71,  113.] 

[1.]  Wherever  a  railroad  crosses  or  shall  hereafter  cross  Where  any 
any  turnpike  road  or  any  highway  or  statute  labour  road  raihoad 
for  carts  or  carriages  in  Great  Britain,  the  proprietoi's  or  Sghway,  &c. 
directors  of  the  company  of  proprietors  of  the  said  rail-  proprietors  of 
road  shall  make  and  m«dntain  good  and  sufficient  gates  "^J*^  ^^^^ 
across  each  end  of  such  turnpike  or  other  road  as  aforesaid  ^t^. 
at  each  of  the  said  crossings,  and  shall  employ  good  and 
proper  persons  to  open  and  shut  such  gates,  so  that  the 
persons,  carts  or  carriages  passing  along  such  turnpike  or 
highway  shall  not  be  exposed  to  any  danger  or  damage 
by  the  passing  of  any  carriages  or  engines  along  the  said 
railroad ;  and  any  complaint  for  any  neglect  in  respect  of 
the  said  gates  shall  be  made  within  one  calendar  month 
after  the  said  neglect  to  any  justice  of  the  peace,  or  if  in 
Scotland  to  the  sheriff  of  the  county,  who  may  simimon 
the  party  so  complained  against  to  appear  before  them  or 
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Penalty  for 
each  day's 
neglect,  51, 


Eecoveryand 
application  of 
penalty,  &c. 


him  at  the  next  petty  sessions  or  court  to  be  holden  for 
the  district  or  division  within  which  such  gates  are  situate, 
who  shall  hear  and  decide  upon  such  complaint ;  and  the 
proprietor  or  director  so  oflEending  shall  for  each  and  every 
day  of  such  neglect  forfeit  any  sum  not  exceeding  five 
pounds,  together  with  such  costs  as  to  the  justices  or 
sheriff-depute  aforesaid  before  whom  the  conviction  shall 
take  pl£ice  shall  seem  fit. 

2.  The  penalties  by  this  Act  imposed,  and  the  costs  to 
be  allowed  and  ordered  by  the  authority  of  this  Act,  shall 
in  England  be  recovered  and  applied  in  the  same  manner 
as  any  penalties  and  costs  under  the  said  Act,  and  in 
Scotland  shall  be  recovered  and  applied  to  the  mainte- 
nance of  the  statute  labour  roads  within  the  district  where 
the  offence  is  committed. 

[S.  3  rep.  37  &  38  Vict.  o.  96  (S.  L.  E.).] 


THE  HIGHWAY  ACT,  1841. 

(4  &  5  Vicr.  c.  51.) 

An  Act  to  amend  an  Act  of  the  Third  Fear  of  King 
George  the  Fourth^  for  regulating  Turnpike 
Roads  in  England^  and  also  an  Act  of  the  Fifth 
and  Sixth  Years  of  King  William  the  Fourth^ 
for  consolidating  the  Laws  relating  to  Highways 
in  England.  [2l8t  June,  1841.] 


Lands  in  the 
exdusiye 
occupation  of 
persons  for 
agricultural 

Surposestobe 
eemed 
inclosed 
lands. 


[Preamble  recites  3  Geo.  4,  o.  126,  s.  98  ;  6  &  6  Will.  4, 
0.  50,  s.  53,  as  to  power  of  taking  materials  for  the  repair 
of  turnpike  roads  and  highways  from  inclosed  lands  and 
grounds.] 

[1.]  All  lands  and  grounds  which  shall  be  in  the 
exclusive  occupation  of  one  or  more  persons  for  agricultural 
purposes  shall  be  deemed  and  taken  to  be  inclosed  lands  or 
grounds  within  the  meaning  of  the  said  recited  Acts, 
although  the  same  may  not  be  separated  from  any  adjoin- 
ing lands  or  grounds  of  other  persons,  or  from  the  high- 
way, by  any  fence  or  other  inclosure. 
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THE  HIGHWAY  AOT,  1845. 

(8  &  9  Vict.  c.  71.) 

An  Act  to  extend  certain  Provisions  in  the  Act  for 
consolidating  and  amending  the  Laws  relating  to 
Highways  in  England.  [31st  July,  1845.] 

[Preamble  recites  5  &  6  Will.  4,  c.  50,  s.  48.] 

[1.]  The  recited  Act,  and  all  the  provisions  therein  Provisions  of 
contained,  shall  apply  and  extend  not  only  to  the  lands  in  ^^^i^  ^ 
the  said  Act  specified,  but  to  all  lands  belonging  or  which  lands  allotted 
hereafter  may  belong  to  parishes,  or  to  the  surveyor  of  the  '<>r  repair  of 
highways,  for  the  purposes  aforesaid,  which  have  been  or  ^^fenm^te- 
hereafter  shall  be  lawfully  used  for  the  purpose  of  obtain-  rials  are 
ing  materials  for  the  repair  of  the  highways  in  such  parish,  exhausted, 
the  materials  in  which  lands  have  been  or  hereafter  may  ^^Snds  held 
be  exhausted.  for  that 

purpose. 

2.  The  said  Act  and  this  Act  shall  be  construed  together  Construction, 
as  one  Act. 

[S.  3  rep.  38  &  39  Vict.  c.  66  (S.  L.  R.).] 


TOWNS  IMPROVEMENT  CLAUSES  ACT,  1847, 
Ss.  64—83. 

(10  &  11  Vict.  c.  34,  ss.  64—83.) 

An  Act  for  consolidating  in  one  Act  certain  Provisions 
usually  contained  in  Acts  for  Paving^  Draining^ 
Cleansing  J  Lighting  and  Improving  Towns. 

[21st  June,  1847.] 

And  with  respect  to  naming  the  streets  and  numbering       Naming 
the  houses,  be  it  enacted  as  follows :  Streeu, 

64.  The  commissioners  shall  from  time  to  time  cause  the  ^^^^^^t*?  ^ , 
houses  and  buildings  in  all  or  any  of  the  streets  to  be  g^^^nai^. 
marked  with  numbers  as  they  think  fit,  and  shall  cause  to 
be  put  up  or  painted  on  a  conspicuous  part  of  some  house, 
building,  or  place  at  or  near  each  end,  comers  or  entrance 

f2 


Digitized  by 


Google 


68 


TOWNS  IMPROVEMENT  CLAUSES  ACT,  1847* 


NomberB  of 
houses  to  be 
renewed  by 
ocoapiers. 


of  every  such  street  the  name  by  which  such  street  is  to  be 
known;  and  every  person  who  destroys,  pulls  down,  or 
defaces  any  such  number  or  name,  or  puts  up  any  number 
or  name  diflEerent  from  the  number  or  name  put  up  by  the 
commissioners,  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  for  every  such  offence. 

66.  The  occupiers  of  houses  and  other  buildings  in  the 
streets  shall  mark  their  houses  with  such  numbers  as  the 
commissioners  approve  of,  and  shall  renew  such  numbers 
as  often  as  they  become  obliterated  or  defaced ;  and  every 
such  occupier  who  fails,  within  one  week  after  notice  for 
that  purpose  from  the  commissioners,  to  mark  his  house 
with  a  number  approved  of  by  the  commissioners,  or  to 
renew  such  number  when  obliterated,  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings,  and  the  commissioners 
shall  cause  such  nimibers  to  be  marked  or  to  be  renewed, 
as  the  case  may  require,  and  the  expense  thereof  shall  be 
repaid  to  them  by  such  occupier,  and  shall  be  recoverable 
as  damages. 

And  with  respect  to  improving  the  line  of  the  streets, 
and  removingobstructionfl,  be  it  enacted  as  follows : 

66.  The  commissioners  may  allow,  upon  such  terms  as 
they  think  fit,  any  building  within  the  limits  of  the  special 
Act  to  be  set  forward,  for  improving  the  line  of  the  street 
in  which  such  building,  or  any  building  adjacent  thereto, 
is  situated. 

67.  The  commissioners  may  agree  with  the  owners  of 
any  lands  within  the  limits  of  the  special  Act  for  the 
absolute  purchase  thereof,  for  the  purpose  of  widening, 
enlarging,  or  otherwise  improving  any  of  the  streets,  and 
they  shall  re-sell  any  parts  of  the  land  so  purchased  which 
shall  not  be  wanted  for  the  enlargement  of  the  street. 

Houses  pro-  68.  When  any  house  or  building,  any  part  of  which 
{^^  line  of  P^^i®^*^  beyond  the  regular  line  of  the  street,  or  beyond 
street,  when  the  front  of  the  house  or  building  on  either  side  thereof, 
Ja^«5  down  to  has  been  taken  down  in  order  to  be  rebuilt  or  altered,  the 
'  ""  commissioners  may  require  the  same  to  be  set  backwards 
to  or  toward  the  line  of  the  street,  or  the  line  of  the 
adjoining  houses  or  buildings,  in  such  manner  as  the  com- 
missioners direct,  for  the  improvement  of  such  street: 


Improving 
Streets, 

Hoosesmaj 
be  set  forward 
for  improTing 
line  of  street. 


Commis- 
sioners  may 
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nooses  or 
ground  for 
effecting 
additional  im- 
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be  setback. 
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proTided  always,  that  the  oommiflsioners  shall  make  full 
compensation  to  the  owner  of  any  such  house  or  building 
for  any  damage  he  thereby  sustains. 

69.  The  commissioners  may  give  notice  to  the  occupier  Future  pro- 
of any  house  or  building  to  remove  or  alter  any  porch,  jectiouB  of 
shed,  projecting  window,  step,  cellar,  cellar  door  or  window,  ^^^^v^  *^ 
sign,  sign-post,  sign-iron,  showboard,  window  shutter,  wall,  on  notice, 
gate,  or  fence,  or  any  other  obstruction  or  projection  erected 

or  placed,  after  the  passing  of  the  special  Act,  against  or  in 
front  of  any  house  or  building  within  the  limits  of  the 
special  Act,  and  which  is  an  obstoiction  to  the  safe  and  con- 
venient passage  aloug  any  street :  and  such  occupier  shall 
within  fourteen  days  after  the  service  of  such  notice  upon 
him,  remove  such  obstruction,  or  alter  the  same  in  such 
manner  as  shall  have  been  directed  by  the  commissioners, 
and  in  default  thereof  shall  be  liable  to  a  penalty  not  ex- 
ceeding forty  shillings ;  and  the  commissioners  in  such  case 
may  remove  such  obstruction  or  projection,  and  the  expense 
of  such  removal  shall  be  paid  by  the  occupier  so  making 
default,  and  shall  be  recoverable  as  damages:  provided 
always,  that,  except  in  the  case  in  which  such  obstructions 
or  projections  were  made  or  put  up  by  the  occupier,  such 
occupier  shall  be  entitled  to  deduct  the  expense  of  removing 
the  same  from  the  I'ent  payable  by  him  to  the  owner  of  the 
house  or  building. 

70.  If  any  such  obstructions  or  projections  were  erected  Commw- 
or  placed  against  or  in  front  of  any  house  or  building  in  «<>«««  may 
any  such  street  before  the  passing  of  the  special  Act,  the  SrojwtiOTfl^Sf 
commissioners  may  cause  the  same  to  be  removed  or  altered  be  remoyed, 
as  they  think  fit ;  provided  that  they  give  notice  of  such  ">4  <»™P«a- 
intended  removal  or  alteration  to  the  occupier  of  the  house  JJa^ 

or  building  against  or  in  front  of  which  such  obstruction 
or  projection  shall  be  thirty  days  before  such  alteration  or 
removal  is  begun,  and  if  such  obstructions  or  projections 
shall  have  been  lawfully  made,  they  shall  make  reasonable 
compensation  to  every  person  who  suffers  damage  by  such 
removal  or  alteration. 

71.  All  doors,  gates,  and  bars  put  up  after  the  passing  of  Doow  in 
the  special  Act  within  the  limits  thereof,  and  which  open  future  to  be 
upon  any  street,  shall  be  hung  or  placed  so  as  not  to  open  ?J*^^  ^^^ 
outwards,  except  when,  in  the  case  of  public  buildings,  the 
commissioners  allow  such  doors,  gates,  or  bars  to  be  other- 
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wise  hong  or  placed ;  and  if,  exoept  as  aforesaid,  anj  saoh 
door,  gate,  or  oar  be  hung  or  placed  so  as  to  open  outwards 
on  any  street,  the  occupier  of  such  house,  building,  yard,  or 
land  shall,  within  eight  days  after  notice  from  the  com- 
missioners to  that  effect,  cause  the  same  to  be  altered  so  as 
not  to  open  outwards ;  and  in  case  he  neglect  so  to  do,  the 
commissioners  may  make  such  alteration,  and  the  expenses 
of  such  alteration  shall  be  paid  to  the  commissioners  by 
such  occupier,  and  shall  be  recoverable  from  him  as  damages, 
and  he  shall,  in  addition,  be  liable  to  a  penalty  not  ex- 
ceeding forty  shillings. 

72.  If  any  such  door,  gate,  or  bar  was  before  the  passing 
of  the  special  Act  hung  so  as  to  open  outwards  upon  any 
street,  the  commissioners  may  alter  the  same,  so  that  no 
part  thereof  when  open  shall  project  over  any  public  way. 

73.  When  any  opening  is  made  in  any  pavement  or 
footpath  within  the  limits  of  the  special  Act,  as  an  entrance 
into  any  vault  or  cellar,  a  door  or  covering  shall  be  made 
by  the  occupier  of  such  vault  or  cellar,  of  iron  or  such 
other  materials,  and  in  such  manner  as  the  commissioners  . 
direct,  and  such  door  or  covering  shall  from  time  to  time 
be  kept  in  good  repair  by  the  occupier  of  such  vault  or 
cellar;  and  if  such  occupier  do  not  within  a  reasonable 
time  make  such  door  or  covering,  or  if  he  make  any  such 
door  or  covering  contrary  to  the  direction  of  the  commis- 
sioners, or  if  he  do  not  keep  the  same  when  properlv  made 
in  good  repair,  he  shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

74.  The  occupier  of  every  house  or  building  in,  adjoin- 
ing, or  near  to  any  street  shall,  within  seven  days  next 
after  service  of  an  order  of  the  commissioners  for  that  pur- 
pose, put  up  and  keep  in  good  condition  a  shoot  or  trough 
of  the  whole  length  of  such  house  or  building,  and  shall 
connect  the  same  either  with  a  similar  shoot  on  the 
adjoining  house  or  with  a  pipe  or  trunk,  to  be  fixed  to  the 
front  or  side  of  such  building  from  the  roof  to  the  ground, 
to  carry  the  water  from  the  roof  thereof,  in  such  manner 
that  thd  water  from  such  house,  or  any  portico  or  projection 
therefrom,  shall  not  fall  upon  the  persons  passinff  along 
the  street,  or  flow  over  the  footpath ;  and  in  defaidt  of 
compliance  with  any  such  order  within  the  period  aforesaid 
such  occupier  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  for  every  day  that  he  shall  so  make  default. 
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And  with  respeot  to  rainous  or  dangerous  buildings,  be      Ruinotu 

it  enacted  as  follows  :  ordanyeroia 

Buudtnga, 

lb.  If  any  building  or  wall,  or  anything  affixed  thereon,  Ruinous  or 
within  the  limits  of  the  special  Act,  be  deemed  by  the  ^wigerous 
surveyor  of  the  commissioners  to  be  in  a  ruinous  state,  and  b^ta^*  *^ 
dangerous  to  passengers  or  to  the  occupiers  of  the  neigh-  down  or 
bouring  buildings,  such  surveyor  shall  immediately  cause  a  8«^ur«i  hj 
proper  hoard  or  fence  to  be  put  up  for  the  protection  of  pas-  ^^^®"» 
sengers,  and  shall  cause  notice  in  writing  to  be  given  to  the 
owner  of  such  building  or  wall,  if  he  be  known  and  resi- 
dent within  the  same  limits,  and  shall  also  cause  such  notice 
to  be  put  on  the  door  or  other  conspicuous  part  of  the  said 
premises,  or  otherwise  to  be  given  to  the  occupier  thereof, 
if  any,  requiring  such  owner  or  occupier  forthwith  to  take 
down,  secure,  or  repair  such  building,  wall,  or  other  thing 
as  the  case  shall  require ;  and  if  such  owner  or  occupier  do  If  owner,  &o. 
not  begin  to  repair,  take  down,  or  secure  such  biulding,  ^^^Ifct  to 
wall,  or  other  thing  within  the  space  of  three  days  after  ^^onerT' 
any  such  notice  has  been  so  given  or  put  up  as  aforesaid,  may  cause  the 
and  complete  such  repairs,  or  taking  down  or  securing,  as  ^™®  ^  ^ 
speedily  as  the  nature  of  iie  case  will  admit,  the  said  sur-  charging 
veyor  may  make  complaint  thereof  before  two  justices,  and  owner,  &o. 
it  shall  be  lawful  for  such  justices  to  order  the  owner,  or  in  ^'^  ^^ 
his  default  the  occupier  (if  any),  of  such  building,  wall,  or   ^^^^®*^*®*' 
other  thing,  to  take  down,  rebuild,  repair,  or  otherwise 
secure,  to  the  satiBfaction  of  such  surveyor,  the  same  or 
such  part  thereof  as  appears  to  them  to  be  in  a  dangerous 
state,  within  a  time  to  be  fixed  by  such  justices ;  and  in 
case  the  same  be  not  taken  down,  repaired,  rebuilt,  or 
otherwise  secured  within  the  time  so  limited,  or  if  no 
owner  or  occupier  can  be  found  on  whom  to  serve  such 
order,  the  commissioners  shall  with  all  convenient  speed 
cause  all  or  so  much  of  such  building,  wall,  or  other  thing 
as  shall  be  in  a  ruinous  condition,  and  dangerous  as  afore- 
said, to  be  taken  down,  repaired,  rebuilt,  or  otherwise 
secured  in  such  manner  as  shall  be  requisite  ;  and  all  the 
expenses  of  putting  up  every  such  fence,  and  of  taking 
down,  repairing,  rebuilding,  or  securing  such  building, 
wall,  or  other  tnxng  shall  be  paid  by  the  owner  thereof. 

76.  If  such  owner  can  be  found  within  the  limits  of  the  The  expenses 
spedal  Act,  and  if,  on  demand  of  the  expenses  aforesaid,  ^^®^®^^®^^^ 
he  neglect  or  refuse  to  pay  the  same,  then  such  expenses  ownOT^*^^ 
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If  owner  can- 
not be  found, 
commis- 
sioners may 
take  the 
house  or 
ground, 
making  com- 
pensation 
provided  by 
8  Vict.  c.  18. 


may  be  levied  by  distress,  and  aiiy  justice  may  issue  his 
warrant  accordingly. 

77.  If  such  owner  cannot  be  found  within  the  said  limits, 
or  suflScient  distress  of  his  ffoods  and  chattels  within  the 
said  limits  cannot  be  made,  tne  commissioners,  after  giving 
twenty-eight  days'  notice  of  their  intention  to  do  so,  by 
posting  a  printed  or  written  notice  in  a  conspicuous  place 
on  such  building,  or  on  the  land  whereon  such  building 
stood,  may  take  such  building  or  land,  provided  that  such 
expenses  be  not  paid  or  tendered  to  them  within  the  said 
twenty-eight  days,  making  compensation  to  the  owner  of 
such  building  or  land  in  the  manner  provided  by  the  Lands 
Glauses  Consolidation  Act,  1845,  m  the  case  of  lands 
taken  otherwise  than  with  the  consent  of  the  owners  and 
occupiers  thereof ;  and  the  commissioners  shall  be  entitled 
to  deduct  out  of  such  compensation  the  amount  of  the 
expenses  aforesaid,  and  may  thereupon  sell  or  otherwise 
dispose  of  the  same  building  or  land  for  the  purposes  of 
this  Act. 

Commis-  78.  If  any  such  house  or  building  as  aforesaid,  or  any 

doners  may  part  of  the  same,  be  pulled  down  by  virtue  of  the  powers 
^i  TO-°^*^"  aforesaid,  the  commissioners  may  sell  the  materials  thereof, 
storing  to  the  or  SO  much  of  the  same  as  shall  be  pulled  down,  and  apply 
owner  over-  the  proceeds  of  such  sale  in  payment  of  the  expenses  in- 
foom^e^^  curred  in  respect  of  such  house  or  building ;  and  the  com- 
sale.  missioners  shall  restore  any  overplus  arising  from  such  sale 

to  the  owner  of  such  house  or  building,  on  demand ;  never- 
theless, the  commissioners,  although  they  sell  such  materials 
for  the  purposes  aforesaid,  shall  have  the  same  remedies 
for  compelhng  the  payment  of  so  much  of  the  said  expenses 
as  may  remain  due  after  the  application  of  the  proceeds  of 
such  sale  as  are  hereinbefore  given  to  them  for  compelling 
the  payment  of  the  whole  of  the  said  expenses. 


Pfee€tution» 
during 
repairs. 

Bars  to  be 
erected  across 
streets  while 
repairs  or 
alterations  are 
making,  and 
lights  placed 
at  night. 


And  with  respect  to  precautions  during  the  construction 
and  repair  of  the  sewers,  streets,  and  houses,  be  it  enacted 
as  follows : 

79.  The  commissioners  shall,  during  the  construction  or 
repair  of  any  of  the  streets  vested  in  them,  and  during  the 
construction  or  repair  of  any  sewers  or  drains,  take  proper 
precaution  for  guarding  against  accident  by  shoreing  up 
and  protecting  the  adjoming  houses,  and  shall  cause  such 
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bars  or  chaiiis  to  be  fixed  across  or  in  any  of  the  streets,  to 
prevent  the  passage  of  carriages  and  horses  while  such 
works  are  carried  on,  as  to  them  shall  seem  proper ;  and 
the  commissioners  shall  cause  any  sewer  or  drain  or  other 
works,  during  the  construction  or  repair  thereof  by  them, 
to  be  lighted  and  guarded  during  the  night,  so  as  to  prevent 
accidents;  and  every  person  who  takes  down,  alters,  or 
removes  any  of  the  said  bars  or  chains,  or  extinguishes  any 
light,  without  the  authority  or  consent  of  the  commissioners, 
shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  five  pounds. 

80.  Every  person  intending  to  build  or  take  down  any  Hoards  to  be 
building  within  the  limits  of  the  special  Act,  or  to  cause  setup  during 
the  same  to  be  so  done,  or  to  alter  or  repair  the  outward  "I"""* 
part  of  any  such  building,  or  to  cause  the  same  to  be  so 

done,  where  any  street  or  footway  will  be  obstructed  or 
rendered  inconvenient  by  means  of  such  work,  shall  before 
beginning  the  same  cause  suflBcient  hoards  or  fences  to  be 
put  up,  in  order  to  separate  the  building  where  such  works 
are  being  carried  on  from  the  street  with  a  convenient  plat- 
form and  handrail,  if  there  be  room  enough,  to  serve  as  a 
footway  for  passengers,  outside  of  such  hoard  or  fence,  and 
shall  continue  such  hoard  or  fence,  with  such  platform  and 
handrail  as  aforesaid,  standing  and  in  good  condition,  to 
the  satisfaction  of  the  commissioners,  during  such  time  as 
the  public  safety  or  convenience  requires,  and  shall  in  all 
cases  in  which  it  is  necessary,  in  order  to  prevent  accidents, 
cause  the  same  to  be  sufficiently  lighted  during  the  night ; 
and  every  such  person  who  fails  to  put  up  such  fence  or 
hoard,  or  platform  with  such  handrail  as  aforesaid,  or  to 
continue  the  same  respectively  standing  and  in  good  con- 
dition as  aforesaid  during  the  time  aforesaid,  or  who  does 
not,  while  the  said  hoard  or  fence  is  standing,  keep  the 
same  sufficiently  lighted  in  the  night,  or  who  does  not  re- 
move the  same,  when  directed  by  the  commissioners,  within 
a  reasonable  time  afterwards,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  five  pounds,  and  a 
further  penalty  not  exceeding  forty  shillings  for  every  day 
while  such  default  is  continued. 

81.  When  any  building  materials,  rubbish,  or  other  Penalty  for 

things  are  laid,  or  any  hole  made  in  any  of  the  streets,  ^^  ^f^*^^ 

whether  the  same  be  done  by  order  of  the  commissioners  bSSne 

or  not,  the  person  causing  such  materials  or  other  things  to  materiiOs  or 

excayations. 
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be  80  laid,  or  such  hole  to  be  made,  shall  at  his  own  expense 
cause  a  sufficient  light  to  be  fixed  in  a  proper  place  upon 
or  near  the  same,  and  continue  such  light  every  night  from 
sun-setting  to  sim-rising  while  such  materials  or  hole  re- 
main ;  and  such  person  shall,  at  his  own  expense,  cause 
such  materials  or  other  things  and  such  hole  to  be  suffi- 
ciently fenced  and  inclosed  until  such  materials  or  other 
things  are  removed  or  the  hole  filled  up  or  otherwise  made 
secure ;  and  every  such  person  who  fails  so  to  light,  fence, 
or  inclose  such  materials  or  other  things,  or  such  hole,  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding 
five  pounds,  and  a  further  penalty  not  exceeding  forty 
shillings  for  every  day  while  such  default  is  continued. 


Penalty  for 
oontinning 
deposits  of 
building 
materials  or 
excavations 
an  unreason- 
able time. 


82.  In  no  case  shall  any  such  building  materials  or  other 
things  or  such  hole  be  allowed  to  remain  for  an  unnecessary 
lime,  under  a  penalty  not  exceeding  five  pounds  to  be  paid 
for  every  such  offence  by  the  person  who  causes  such 
materials  or  other  things  to  be  laid  or  such  hole  to  be  made, 
and  a  further  penalty  not  exceeding  forty  shillings  for 
every  day  during  which  such  offence  is  continued  after  the 
conviction  for  such  offence ;  and  in  any  such  case  the  proof 
that  the  time  has  not  exceeded  the  necessary  time  shsdl  be 
upon  the  person  so  causing  such  materials  or  other  things 
to  be  laid,  or  causing  such  hole  to  be  made. 


Dangerous 
places  to  be 
repaired  or 
inclosed. 


83.  If  any  building  or  hole  or  any  other  place  near  any 
street  be,  for  want  of  sufficient  repair,  protection,  or  inclo- 
sure,  dangerous  to  the  passengers  along  such  street,  the 
commissioners  shall  cause  the  same  to  be  repaired,  pro- 
tected, or  inclosed,  so  as  to  prevent  danger  therefrom ;  and 
the  expenses  of  such  repair,  protection,  or  inclosure  shall  be 
repaid  to  the  commissioners  by  the  owner  of  the  premises 
so  repaired,  protected,  or  inclosed,  and  shall  be  recoverable 
from  him  as  damages. 
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TOWN  POLICE  CLAUSES  ACT,  1847,  Ss.  21—28. 
(10  &  11  Yicr.  c.  89,  ss.  21—28.) 

An  Act  for  consolidating  in  one  Act  certain  Provisions 
usually  contained  in  Acts  for  regulating  the 
Police  of  Towns.  [22nd  July,  1847.] 

And  with  respect  to  obstruotionfl  and  nuisances  in  the    ObstructioM 
streets,  be  it  enacted  as  follows :  f"^ 

21.  The  commissioners  may  from  time  to  time  make  Po^^^to 
orders  for  the  route  to  be  observed  by  all  carts,  carriages,  prevent  ob- 
horses,  and  persons,  and  for  preventing  obstruction  of  the  stmctions  in 
streets  within  the  limits  of  the  special  Act,  in  all  times  of  durbg-^public 
public  processions,  rejoicings,  or  illuminations,  and  in  any  proces- 
case  when  the  streets  are  thronged  or  liable  to  be  ob-i  »^°^»  ^o* 
structed,  and  may  also  give  directions  to  the  constables  for 

keeping  order  and  preventing  any  obstruction  of  the 
streets  in  the  neighbourhood  oi  theatres  and  other  places 
of  public  resort,  and  every  wilful  breach  of  any  such  order 
shall  be  deemed  a  separate  offence  against  this  Act,  and 
every  person  committing  any  such  offence  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings. 

22.  On  application  to  the  commissioners  by  the  minister  Power  to 
or  churchwardens  or  chapelwardens  of  any  church,  chapel,  regelate  the 
or  other  place  of  public  worship  within  the  limits  of  the  jj^ng^driving 
special  Act,  the  commissioners  may  make  orders  for  regu-  stage  car- 
lating  the  route  by  which  persons  shall  drive  any  cart  or  ^iages,  &c. 
carriage,  or  cattle,  or  the  manner  in  which  they  shall  g^^.  *^^°^ 
drive  them,  in  the  neighbourhood  of  such  places  of  wor- 
ship,  during  the  hours  of    divine    service  on   Sunday, 
Christmas-day,  Good  Friday,  or  any  day  appointed  for  a 

public  fast  or  thanksgiving,  and  any  orders  so  made  shall 
be  printed  and  put  up  on  or  near  the  church,  chapel,  or 
place  of  public  worship  to  which  the  same  refer,  and  in 
some  conspicuous  places  near  and  leading  thereto,  and 
elsewhere  as  the  commissioners  direct,  and  every  wilful 
breach  of  any  such  order  shall  be  deemed  a  separate 
offence  against  this  Act,  and  every  person  committing 
any  such  offence  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings. 
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Proprietors  of 
stage  car- 
riages de- 
viating from 
route  by  order 
free  from 
penalty. 

Power  to  im- 
pound stray 
cattle. 


Power  to  sell 
stray  cattle 
for  penalty 
and  expenses. 


23.  No  proprietor  of  any  stage  carriage  duly  licensed  to 
carry  passengers  for  hire  shall  be  liable  to  any  penalty  for 
any  deviation  from  the  route  or  line  of  route  specified  in 
his  licence  which  the  driver  of  such  stage  carriage  makes 
in  consequence  of  any  regulation  or  direction  made  or 
given  by  the  commissioners. 

24.  If  any  cattle  be  at  any  time  found  at  large  in  any 
street  within  the  limits  of  the  special  Act,  without  any 
person  having  the  charge  thereof,  any  constable  or  oflBcer 
of  police,  or  any  person  residing  within  the  limits  of  the 
special  Act,  may  seize  and  impound  such  cattle  in  any 
common  pound  within  the  said  limits,  or  in  such  other 
place  as  the  commissioners  appoint  for  that  purpose,  and 
may  detain  the  same  therein  until  the  owner  thereof  pay 
to  the  commissioners  a  penalty  not  exceeding  forty  shil- 
lings, besides  the  reasonable  expenses  of  impounding  and 
keeping  such  cattle. 

25.  If  the  said  penalty  and  expenses  be  not  paid  within 
three  days  after  such  impounding,  the  pound-keeper,  or 
other  person  appointed  by  the  commissioners  for  that  pur- 
pose, may  proceed  to  sell  or  cause  to  be  sold  any  such 
cattle ;  but  previous  to  such  sale  seven  days'  notice  thereof 
shall  be  given  to  or  left  at  the  dwelling-house  or  place  of 
abode  of  the  owner  of  such  cattle,  if  he  be  known,  or  if 
not,  then  notice  of  such  intended  sale  shall  be  given  by 
advertisement,  to  be  inserted  seven  days  before  such  sale 
in  some  newspaper  published  or  circulated  within  the 
limits  of  the  special  Act ;  and  the  money  arising  from 
such  sale,  after  deducting  the  said  sums,  and  the  expenses 
aforesaid,  and  all  other  expenses  attending  the  impound- 
ing, advertising,  keeping,  and  sale  of  any  such  cattle  so 
impounded,  shall  be  paid  to  the  commissioners,  and  shall 
be  by  them  paid,  on  demand,  to  the  owner  of  the  cattle 
so  sold. 

Personsguilty      26.  Every  person  who  releases  or  attempts  to  release 

b^  ^^to  be     *^y  cattle  from  any  pound  or  place  where  the  same  are 

committed  for  impounded  under  the  authority  of  this  or  the  special  Act, 

three  months,  or  who  pulls  down,  damages,  or  destroys  the  same  pound 

or  place,  or  any  part  thereoif,  with  intent  to  procure  the 

unlawful  release  of  such  cattle,  shall,  upon  conviction  of 

such  offence  before  any  two  justices,  be  committed  by 

them  to  some  common  gaol  or  house  of  correction  for  any 

time  not  exceeding  three  months. 
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27.  The  commissioners  may  purchase  a  piece  of  land  Power  to  pro- 
within  the  limits  of  the  special  Act  for  the  purpose  of  a  ^^^  *  pound, 
pound  for  stray  animals,  and  may  erect  a  pound  thereon, 

and  such  pound  when  made  shall  be  kept  in  repair  by  the 
commissioners. 

28.  Every  person  who  in  any  street,  to  the  obstruction,  Street 
annoyance,  or  danger  of  the  residents  or  passengers,  com-  offenoea. 
mits  any  of  the  following  offences,  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  each  offence,  or, 

in  the  discretion  of  the  justice  before  whom  he  is  con- 
victed, may  be  committed  to  prison,  there  to  remain  for  a 
period  not  exceeding  fourteen  days,  and  any  constable  or 
other  ofBoer  appointed  by  virtue  of  this  or  the  special  Act, 
shall  take  into  custody,  without  warrant,  and  forthwith 
convey  before  a  justice,  any  person  who  within  his  view 
conmiits  any  such  offence ;  (that  is  to  say,) 

Every  person  who  exposes  for  show,  hire,  or  sale  (except  Howes,  and 
in  a  market  or  market  place  or  fair  lawfully  appointed  animals, 
for  that  purpose)  any  horse  or  other  ammal,  or 
exhibits  in  a  caravan  or  otherwise  any  show  or  public 
entertainment,  or  shoes,  bleeds,  or  f  arries  any  horse  or 
animal  (except  in  cases  of  accident),  or  cleans,  dresses, 
exercises,  trains  or  breaks,  or  turns  loose  any  horse  or 
animal,  or  makes  or  repairs  any  part  of  any  cart  or 
carriage  (except  in  cases  of  accident  where  repair  on 
the  spot  is  necessary) : 

Every  person  who  suffers  to  be  at  large  any  unmuzzled  Dog^s. 
ferocious  dog,  or  sets  on  or  iirges  any  dog  or  other 
animal  to  attack,  worry,  or  put  in  fear  any  person  or 
animal: 

Every  owner  of  any  dog  who  suffers  such  dog  to  go  at 
large,  knowing  or  having  reasonable  ground  for 
believing  it  to  be  in  a  rabid  state,  or  to  have  been 
bitten  by  any  dog  or  other  animal  in  a  rabid  state : 

Every  person  who,  after  public  notice  given  by  any 
justice  directing  dogs  to  be  confined  on  account  of 
suspicion  of  canine  madness,  suffers  any  dog  to  be  at 
large  during  the  time  specified  in  such  notice  : 

Every  person  who  slaughters  or  dresses  any  cattle,  or  Slaughtering 
any  part  thereof,  except  in  the  case  of  any  cattle  ov$r-  cattle. 
driven,  which  may  have  met  with  any  accident,  and 
which  for  the  public  safety  or  other  reasonable  cause 
ought  to  be  killed  on  the  spot : 
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Riding  or  Evoiy  peiBon  having  the  care  of  any  waggon,  cart,  or 

dnving.  carriage,  who  rides  on  the  shafts  thereof,  or  who, 

without  haying  reins,  and  holding  the  same,  rides 
npon  such  waggon,  cart,  or  carriage,  or  on  any  animal 
drawing  the  same,  or  who  is  at  such  a  distance  from 
such  waggon,  cart,  or  carriage  as  not  to  have  due 
control  over  every  animal  drawing  the  same,  or  who 
does  not,  iA  meeting  any  other  carriage,  keep  his 
waggon,  cart,  or  carriage  to  the  left  or  near  side,  or 
who  in  passing  any  other  carriage  does  not  keep  his 
waggon,  cart,  or  carriage  on  the  right  or  ofE  side  of 
the  road  (except  in  cases  of  actual  necessity,  or  some 
sufficient  reason  for  deviation),  or  who,  by  obstructing 
the  street,  wilfully  prevents  any  person  or  carriage 
from  passing  him,  or  any  waggon,  cart,  or  carriage 
under  his  care : 

Every  person  who  at  one  time  drives  more  than  two 
carts  or  waggons,  and  every  person  driving  two  carts 
or  waggons  who  has  not  the  halter  of  the  horse  in  the 
last  cart  or  waggon  securely  fastened  to  the  back  of 
the  first  cart  or  waggon,  or  has  such  halter  of  a 
greater  length  from  such  fastening  to  the  horse's 
head  than  four  feet : 

Every  person  who  rides  or  drives  furiously  any  horse  or 
carriage,  or  drives  furiously  any  cattle : 

Every  person  who  causes  any  public  carriage,  sledge, 
truck,  or  barrow,  with  or  without  horses,  or  any  beast 
of  burden,  to  stand  longer  than  is  necessary  for 
loading  or  unloading  goods,  or  for  taking  up  or 
setting  down  passengers  (except  hackney  carriages, 
and  horses  and  other  beasts  of  draught  or  burden, 
standing  for  hire  in  any  place  appointed  for  that 
purpose^  by  the  commissioners  or  other  lawful  au- 
thority), and  every  person  who,  by  means  of  any  cart, 
carriage,  sledge,  truck,  or  barrow,  or  any  animal,  or 
other  means  wilfidly  interrupts  any  public  crossing, 
or  wilfully  causes  any  obstruction  in  any  public  foot- 
path or  other  public  thoroughfare  : 

Every  person  who  causes  any  tree  or  timber  or  iron 
beam  to  be  drawn  in  or  upon  any  carriage,  without 
having  sufficient  means  of  safely  guiding  me  same  : 

Every  person  who  leads  or  rides  any  horse  or  other 
ammal,  or  draws  or  drives  any  cart  or  carriage,  sledge, 
truck,  or  barrow  upon  any  footway  of  any  street,  or 
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fastens  any  horse  or  other  animal  so  that  it  stands 
across  or  upon  any  footway : 

Every  person  who  places  or  leaves  any  furniture,  goods,  ObBtructmg 
wares,  or  merchandize  or  any  cask,  tub,  basket,  pail,  ^oo^^ay- 
or  bucket,  or  places  or  uses  any  standing-place,  stool, 
bench,  stall,  or  showboard  on  any  footway,  or  who 
places  any  blind,  shade,  covering,  awning,  or  other 
projection  over  or  along  any  such  footway,  unless  such 
blind,  shade,  covering,  awning,  or  other  projection  is 
eight  feet  in  height  at  least  in  every  part  thereof 
from  the  groimd : 

Every  person  who  places,  hangs  up,  or  otherwise  exposes 
to  sale  any  goods,  wares,  merchandize,  matter,  or 
thing  whatsoever,  so  that  the  same  project  into  or 
over  any  footway,  or  beyond  the  line  of  any  house, 
shop,  or  building  at  which  the  same  are  so  exposed, 
so  as  to  obstruct  or  incommode  the  passage  of  any 
person  over  or  along  such  footway : 

Every  person  who  rolls  or  carries  any  cask,  tub,  hoop, 
or  wheel,  or  any  ladder,  plank,  pole,  timber,  or  log  of 
wood,  upon  any  footway,  except  for  the  purpose  of 
loading  or  unloading  any  cart  or  carriage,  or  of 
crossing  the  footway : 

Every  person  who  places  any  line,  cord,  or  pole  across 
any  street,  or  hangs  or  places  any  clothes  thereon : 

Every  common  prostitute  or  nightwalker  loitering  and  indecent 
importuning  passengers  for  the  purpose  of  prosti-  behaviour, 
tution : 

Every  person  who  wilfully  and  indecently  exposes  his 
person: 

Every  person  who  publicly  offers  for  sale  or  distribu- 
tion, or  exhibits  to  public  view,  any  profane,  indecent, 
or  obscene  book,  paper,  print,  drawing,  painting,  or 
representation,  or  sings  any  profane  or  obscene  song 
or  ballad,  or  uses  any  profane  or  obscene  language : 

Every  person  who  wantonly  discharges  any  firearm,  or  Firing  of  gun, 
throws  or  discharges  any  stone  or  other  missile,  or  firework,  &c. 
makes  any  bonfire,  or  throws  or  sets  fire  to  any  fire- 
work : 

Every  person  who  wilfully  and  wantonly  disturbs  any  Ringing  bell, 
inhabitant,  by  pulling  or  ringing  any  door-bell,  or  *°- 
knocking  at  any  door,  or  who  wilfully  and  imlawfully 
extinguishes  the  light  of  any  lamp  : 
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Every  person  who  flies  any  kite,  or  who  makes  or  uses 
any  slide  upon  ice  or  snow  : 

Every  person  who  cleanses,  hoops,  fires,  washes,  or  scalds 
any  cask  or  tub,  or  hews,  saws,  bores,  or  cuts  any 
timber  or  stone,  or  slacks,  sifts,  or  screens  any  lime: 

Every  person  who  throws  or  lays  down  any  stones, 
coals,  slate,  shells,  lime,  bricks,  timber,  iron,  or  other 
materials  (except  building  materials  so  inclosed  as  to 
prevent  mischief  to  passengers) : 

Every  person  who  beats  or  shakes  any  carpet,  rug,  or 
mat  (except  door  mats,  beaten  or  shaken  before  the 
hour  of  eight  in  the  morning) : 

Every  person  who  fixes  or  places  any  flower-pot  or  box, 
or  other  heavy  article,  in  any  upper  window,  without 
suflSciently  guarding  the  same  against  being  blown 
down: 

Every  person  who  throws  from  the  roof  or  any  part  of 
any  house  or  other  building  any  slate,  brick,  wood, 
rubbish,  or  other  thing,  except  snow  thrown  so  as  not 
to  fall  on  any  passenger : 

Every  occupier  of  any  house  or  other  building  or  other 
person  who  orders  or  permits  any  person  in  his 
service  to  stand  on  the  siU  of  any  window  in  order  to 
clean,  paint,  or  perform  any  other  operation  upon  the 
outside  of  such  window,  or  upon  any  house  or  other 
building  within  the  said  limits,  unless  such  window 
be  in  the  sunk  or  basement  story : 

Every  person  who  leaves  open  any  vault  or  cellar,  or 
the  entrance  from  any  street  to  any  cellar  or  room 
undergroimd,  without  a  sufficient  fence  or  handrail, 
or  leaves  defective  the  door,  window,  or  other  cover- 
ing of  any  vault  or  cellar,  or  who  does  not  sufficiently 
fence  any  area,  pit,  or  sewer  left  open,  or  who  leaves 
such  open  area,  pit,  or  sewer  without  a  sufficient  light 
after  sunset  to  warn  and  prevent  persons  from  falling 
thereinto : 

Every  person  who  throws  or  lays  any  dirt,  litter,  or 
ashes,  or  nightsoil,  or  any  carrion,  fish,  offal,  or 
rubbish,  on  any  street,  or  causes  any  offensive  matter 
to  run  from  any  manufactory,  brewery,  slaughter- 
house, butcher's  shop,  or  dunghill  into  any  street : 
provided  always,  that  it  shall  not  be  deemed  an 
offence  to  lay  sand  or  other  materials  in  any  street  in 
time  of  frost  to  prevent  accidents,  or  litter  or  other 
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Boitable  materials  to  prevent  the  freezing  of  water  in 
pipes,  or  in  case  of  sickness  to  prevent  noise,  if  the 
party  laying  any  such  things  causes  them  to  be  re- 
moved as  soon  as  the  occasion  for  them  ceases : 
Every  person  who  keeps  any  pigsty  to  the  front  of  any  Keeping 
street,  not  being  shut  out  from  such  street  by  a  swine, 
sufficient  wall  or  fence,  or  who  keeps  any  swine  in  or 
near  any  street,  bo  as  to  be  a  common  nuisance. 


LOCOMOTIVE  ACT,  1861. 

(24  &  25  Vict.  c.  70.) 

An  Act  for  regulating  the  Use  of  Locomotives  on  Turn^ 
pike  and  other  Roads  ;  and  the  Tolls  to  be  levied 
on  such  Locomotives  and  on  the  Waggons  and 
Carriages  drawn  or  propelled  by  the  same. 

[1st  August,  1861.] 
[Preamble.] 

[Ss.  1,  2  local  and  personal.    S.  3  rep.  as  to  Scotland, 

41  &  42  Vict.  c.  58,  s.  3  (temp.),  and  as  to  England,  41  & 

42  Vict.  c.  77,  s.  28  (temp.).] 

4.  It  shall  not  be  lawful  for  any  waggon,  wain,  cart,  or  Aa  to  the 
other  carriage  so  drawn  or  propelled  as  aioresaid,  not  having  ^e»^^*  ^ 
cylindrical  wheels,  to  carry  any  greater  weight  than  is  per-  ^ee£?*' 
mitted  in  such  waggon,  wain,  cart,  or  carriage  by  the 
General  Turnpike  Act ;  and  it  shall  not  be  lawful  for  any 
waggon,  wain,  cart,  or  other  carriage  having  cylindrical 
wheels  to  carry  over  or  above  the  weight  of  the  waggon, 
wain,  cart,  or  carriage,  any  greater  weight  than  one  ton 
and  a  half  for  each  pair  of  wheels,  unless  the  fellies,  tires, 
or  shoes  are  four  inches  or  more  in  breadth ;  nor  to  carry 
a  greater  weight  than  two  tons  for  each  pair  of  wheels, 
unless  the  felhes,  tires,  or  shoes  are  six  inches  or  more  in 
breadth ;  nor  to  carry  a  greater  weight  than  three  tons  for 
each  pair  of  wheels,  unless  the  fellies,  tires,  or  shoes  axe 
eiffht  inches  or  more  in  breadth;  and  for  every  single 
wheel  one  half  of  that  permitted  to  be  carried  on  a  pair  of 
wheels ;  nor  in  any  case  to  carry  a  greater  weight  than 
four  tons  on  each  pair  of  wheels^  or  two  tons  on  each 
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wheel ;  but  if  such  waggons,  wains,  or  other  carriages  are 
built  and  constructed  with  springs  upon  each  axle,  then 
they  shall  be  allowed  to  carry  one-sixth  more  weight  in 
addition  to  the  above-mentioned  weights  upon  each  pair  of 
wheels :  provided  always,  that  the  regidation  of  weight 
herein  mentioned  and  provided  shall  not  extend  to  any 
waggon,  wain,  cart,  or  other  carriage  carrying  only  one 
tree,  or  one  log  of  timber,  or  one  block  of  stone,  or  one 
cable  or  rope,  or  one  block,  plate,  roll,  or  vessel  of  iron  or 
other  metal,  or  compounded  of  any  two  or  more  metals  cast, 
wrought,  or  united  in  one  piece. 

[S.  6  rep.  28  &  29  Vict.  c.  83,  s.  2  (temp.).] 
Use  of  6.  It  shall  not  be  lawful  for  the  owner  or  driver  of  any 

resMct^^ver  locomotive  to  drive  it  over  any  suspension  bridge  nor  over 
suspension  any  bridge  on  which  a  conspicuous  notice  has  been  placed, 
and  other  by  the  authority  of  the  surveyor  or  persons  liable  to  the 
bndges.  repair  of  the  bridge,  that  the  bridge  is  insufficient  to  carry 

weights  beyond  the  ordinary  traffic  of  the  district,  without 
previously  obtaining  the  consent  of  the  surveyor  of  the 
road  or  bridgemaster  under  whose  charge  such  bridge  shall 
be  for  the  time  being,  or  of  the  persons  liable  to  the  repair 
of  such  bridge;  [*and  in  case  such  owner  of  the  locomotive 
and  surveyor  of  the  road  or  bridge  or  bridgemaster,  shall 
differ  in  opinion  as  to  the  sufficiency  of  any  bridge  to 
sustain  the  transit  of  the  locomotive,  then  the  question 
shall  be  determined  by  an  officer  to  be  appointed,  on  the 
application  of  either  party,  by  one  of  Her  Majesty's 
Principal  Secretaries  of  otate,  whose  certificate  of  sufficiency 
of  such  bridge  shall  entitle  the  owner  of  the  locomotive  to 
take  the  same  over  such  bridge.] 
Damage  7.  Where  any  turnpike  or  other  roads,  upon  which  looo- 

cansed  by        motives  are  or  hereafter  may  be  used,  pass  or  are  or  shall 
to  bridgesto    ^  carried  over  or  across  any  stream  or  watercourse,  navigable 
be  made  good  river,  canal,  or  railway,  by  means  of  any  bridge  or  arch 
by  owners.       (whether  stationary  or  movable),  and  such  bridge  or  arch, 
or  any  of  the  wtdls,  buttresses,  or  supports  thereof,  shall  be 
damaged  by  reason  of  any  locomotive  or  any  waggon  or 
carriage  drawn  or  propelled  by  or  together  with  a  loco- 
motive passing  over  the  same  or  coming  into  contact  there- 
with,   none    of    the  proprietors,   undertakers,    directors, 
conservators,    trustees,    commissioners,   or  other  persons 
interested  in  or  having  the  charge  of  such  navigable  river, 

♦  Repealed  by  the  Locomotiyes  Act,  1898. 
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oanal,  or  railway,  or  the  tolls  ther^f ,  or  of  such  bridge  or 
arch,  shall  be  liable  to  repair  or  make  good  any  damage  so 
to  be  oocaaoned,  or  to  make  oompensation  to  any  person 
for  any  obstruction,  interruption,  or  delay  which  may  arise 
therefrom  to  the  use  of  such  bridge  or  arch,  navigable 
river,  canal,  or  railway,  but  every  such  damage  shall  be 
forthwith  repaired  to  the  satisfaction  of  the  proprietors, 
undertakers,  directors,  conservators,  trustees,  commissioners, 
or  other  persons  as  aforesaid,  respectively  interested  in  or 
having  the  charge  of  such  river,  canal,  or  railway,  or  the 
tolls  thereof,  or  of  such  bridge  or  arch,  by  and  at  the 
expense  of  the  owner  or  owners  or  the  person  or  persons 
having  the  charge  of  such  locomotive  at  the  time  of  the 
happening  of  such  damage ;  and  all  such  owner  and  owners, 
person  and  persons  having  the  charge  of  such  locomotive 
as  aforesaid,  shall  also  be  uable,  both  jointly  and  severally, 
to  reimburse  and  make  good  as  well  to  the  proprietors, 
undertakers,  directors,  conservators,  trustees,  commissioners, 
and  other  persons  interested  in  or  having  the  charge  of  any 
such  navigable  river,  canal,  or  railway,  or  the  tolls  thereof, 
or  of  such  bridge  or  arch,  as  to  all  persons  navigating  on  or 
using,  or  who  but  for  such  obstruction,  interruption,  or 
delay  would  have  navigated  on  or  used  the  same,  all  losses 
and  expenses  which  they  or  any  of  them  may  sustain  or 
incur  by  reason  of  any  such  obstruction,  interruption,  or 
delay,  such  losses  and  expenses  to  be  recoverable  by  action 
at  law,  which  action,  in  case  of  such  proprietors,  under- 
iakers,  directors,  conservators,  trustees,  commissioners,  or 
other  persons  so  interested  as  aforesaid,  may  be  brought  in 
the  name  or  names  of  their  agent  or  agents,  clerk  or  clerks 
for  the  time  being,  or  by  any  person  or  persons  legally 
authorized  to  act  in  their  behalf. 

8.  Every  locomotive  propelled  by  steam  or  any  other  Looomotivee 
than  animal  power  to  be  used  on  any  turnpike  road  or  propelled  by 
public  highway  shall  be  constructed  on  the  principle  of  ^^^^  their 
consimiing  and  so  as  to  consume  its  own  smoke  ;  and  any  own  amoke. 
person  using  any  locomotive  not  so  consuming  its  own 
smoke  shall,  on  conviction  thereof  before  any  two  of  Her 
Majesty *s  justices  of  the  peace,  forfeit  any  sum  not  ex- 
ceeding five  pounds  for  every  day  during  which  such  loco- 
motive shall  De  used  on  any  such  turnpike  road  or  public 
highway. 

[8.  9  rep.  28  &  29  Vict.  o.  83,  s.  2  (temp.).] 
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Short  title. 


10.  All  waggons,  wains,  oarts,  or  oarriages,  as  herein- 
before desoribra,  drawn  by  any  locomotive,  and  loaded 
with  any  materifiJs  such  as  are  now  exempt  from  toll  under 
the  provisions  of  any  ^neral  or  looal  Ao^  shall  be  entitled 
to  me  same  exemption  as  they  would  be  if  drawn  by 
animal  power. 

[S.  11.  rep.  28  &  29  Vict.  c.  83,  s.  2  (temp.).] 

12.  All  the  clauses  and  provisions  of  any  general  or 
local  Acts  relating  to  turnpike  roads  or  highways  shall,  so 
far  as  the  same  are  not  expressly  altered  or  repealed  by  or 
are  not  inconsistent  with  tne  provisions  of  this  Act,  apply 
to  all  locomotives  propelled  by  other  than  animal  power, 
and  to  all  waggons,  wains,  carts,  and  carriages  of  any  other 
description  d]^wn  by  such  locomotive,  and  to  the  owners, 
drivers,  and  attendants  thereof,  in  lite  manner  as  if  drawn 
by  animal  power:  provided  always,  that  the  weight  of  every 
locomotive,  and  the  name  of  the  owner  or  owners  thereof, 
shall  be  conspicuously  and  legibly  affixed  thereon ;  and  any 
owner  not  having  affixed  such  weight  and  such  name  shall, 
upon  conviction  thereof  before  two  justices,  forfeit  any  sum 
not  exceeding  five  pounds;  and  any  owner  who  shall 
fraudulently  affix  thereon  any  incorrect  weight  shall,  upon 
conviction  thereof,  forfeit  any  sum  not  exceeding  ten 
pounds. 

13.  Nothing  in  this  Act  contained  shall  authorize  any 
person  to  use  upon  a  highway  a  locomotive  engine  which 
shall  be  so  constructed  or  used  as  to  cause  a  public  or 
private  nuisance;  and  every  such  person  so  using  such 
engine  shall,  notwithstanding  this  Act,  be  liable  to  an  in- 
dictment or  action,  as  the  case  may  be,  for  such  use  where, 
but  for  the  passing  of  this  Act,  such  indictment  or  action 
could  be  maintained. 

14.  This  Act  may  be  cited  as  the  "Locomotive  Act, 
1861." 

[S.  16  rep.  28  &  29  Vict.  c.  83,  s,  2  (temp.).] 
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THE  HIQHWAY  ACT,  1862. 
(26  &  26  Vict.  c.  61.) 

An  Act  for  the  better  Management  of  Highways  in 
England.  [29th  July,  1862.] 

[Preamble.] 

Treliminary. 

1  This  Act  shall  not  extend  to  Scotland  or  Ireland.        limits  of  Act. 

2.  The  word  "  county  "  in  this  Act  shall  not  include  a  Definition  of 
**  county  of  a  city  "  or  "  a  county  of  a  town,"  but  where  a  "county** 
county,  as  hereinbefore  defined,  is  divided  into  ridings  or  ?fi^n«.h »» 
other  divisions  having  a  separate  Court  of  Quarter  Sessions 

of  the  peace,  it  shall  mean  each  such  division  or  ridine, 
and  not  the  entire  county ;  and  for  the  purposes  of  this 
Act  all  liberties  and  franchises,  except  the  liberty  of 
St.  Albans,  which  shall  be  considered  a  county,  and  except 
boroughs  as  hereinafter  defined,  shall  be  considered  as 
forming  part  of  that  coirnty  by  which  they  are  surrounded, 
or  if  partly  surrounded  by  two  or  more  counties,  then  as 
forming  part  of  that  coimty  with  which  they  have  the 
longest  common  boundary ;  the  word  "  borough  "  shall 
mean  a  borough  as  defined  by  the  Act  of  the  session 
holden  in  the  fifth  and  sixth  years  of  King  William  the 
Fourth,  chapter  seventy-six,  "  for  the  regulation  of  muni- 
cipal corporations  in  England  and  Wales,"  or  any  place  to 
which  the  provisions  of  the  said  Act  have  been  or  shall 
hereafter  have  been  extended. 

3.  The  word  "  parish  "  shall  include  any  place  main-  Definition  of 
taining  its  own  highways;   the  expressions  "highway  llE^'jf^*" 
district "  and  "  highway  board  "  shall  refer  only  to  high-  dis^ct^'^^ 
way  districts  formed  and  highway  boards  constituted  in  and** high- 
pursuance  of  this  Act.  ^y  board." 

4.  The  Highway  Act,  1835,  is  hereinafter  distinguished  Definition  of 
as  "  the  principal  Act ; "  and  this  Act  and  the  principal  ^S^'*^^^ 
Act,  and  the  other  Acts  amending  the  principal  Act,  are  *•  Highway 
hereinafter  induded  imder  the  expression  "  the  Highway  Aote?* 
Acts." 
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Power  to 
jostioes,  in 
general  or 
quarter 
seasions 
assembled  to 
issnepro- 
yisional 
orders  for 
forming  higli« 
wajdistriots. 


Begnlations 
as  to  the 
making,  &o, 
of  orders  of 
justices. 


Farmatim  of  Hightcay  Districts. 

6.  Any  five  or  more  justices  of  a  county  may  by 
writing  under  their  hands  require  the  clerk  of  the  peace 
to  add  to  or  send  with  the  notice  required  by  law  to 
be  given  of  the  holding  of  Couiis  of  General  or  Quarter 
Sessions  a  notice  in  the  form  marked  (A.)  in  the  Schedule, 
or  as  near  thereto  as  circumstances  admit,  that  at  the 
Court  therein  mentioned  a  proposal  will  be  made  to  the 
justices  to  divide  the  county  or  some  part  thereof  into 
highway  districts,  or  to  constitute  the  whole  or  some  part 
thereof  a  highway  district,  and  also  require  the  clerk  of 
the  peace  to  send  by  post  in  a  prepaid  letter  notices  in  the 
aforesaid  form  to  the  churchwardens  or  overseers  of  every 
parish  mentioned  in  the  said  notice ;  and  upon  such  requi- 
sition being  complied  with  the  justices  assembled  at  the 
Court  of  General  or  Quarter  Sessions  mentioned  in  the 
notice  may  entertain  such  proposal,  and  make  a  provisional 
order  dividing  their  coimty  or  some  part  thereof  into 
highway  districts,  or  constituting  the  whole  or  some  part 
of  their  county  a  highway  district,  for  the  more  convenient 
management  of  highways,  but  such  order  shall  not  be  of 
any  validity  unless  it  is  confirmed  by  a  final  order  of  the 
justices  assembled  at  some  subsequent  Court  of  General  or 
Quarter  Sessions :  provided  that  when  it  is  proposed  that 
only  part  of  a  county  is  to  be  constituted  a  highway 
district  not  less  than  two  out  of  the  five  justices  making 
such  proposal  shall  be  resident  in  the  said  district,  or 
acting  in  the  petty  sessional  division  in  which  such  district 
or  some  part  thereof  is  situate. 

6.  The  following  regidations  shall  be  enacted  as  to  the 
making,  confirmation,  and  approval  of  the  orders  of  justices 
for  forming  highway  districts : 

1.  The  justices  making  a  provisional  order  under  this 

Act  shall  appoint  some  subsequent  Court  of  General 
or  Quarter  Sessions,  to  be  held  within  a  period  of 
not  more  than  six  months,  for  the  taking  mto  con- 
sideration the  confirmation  of  the  provisional  order 
by  a  final  order : 

2.  The  clerk  of  the  peace  shall  add  to  or  send  with  the 

notice  required  oy  law  to  be  given  of  the  holding 
of  Courts  of  General  or  Que^r  Sessions  a  notice 
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in  the  form  marked  (B.)  in  the  Sohedule  hereto  or 
as  near  thereto  as  oiroomstances  admit,  of  the 
appointment  so  made  by  the  justices  in  relation  to 
the  confirmation  of  the  provisional  order  : 

3.  The  justices  assembled  at  the  appointed  Court  of 

General  or  Quarter  Sessions  may  make  a  further 
order  quashing  the  provisional  order,  or  confirming 
it  with  or  without  variations,  or  respiting  the 
consideration  of  such  provisional  order  to  some 
subsequent  Court  of  General  or  Quarter  Sessions, 
provided — 

Firstly,  that  where  the  variations  made  extend 
to  altering  the  parishes  constituting^  anv  high- 
way district  or  districts  as  formed  in  the  pro- 
visional order,  the  order  shall  be  deemed  to  be 
provisional  only,  and  shall  be  dealt  with  ac- 
cordingly : 
Secondly,  that  where  a  respite  is  made  to  any 
subsequent  General  or  Quarter  Sessions,  the 
clerk  of  the  peace  shall  ^ive  notice  of  such 
respite  in  manner  in  which  he  is  required  to 
give  notice  in  respect  of  sessions  at  which  a 
provisional  or  final  order  is  proposed  to  be 
made: 

4.  The  provisional  order  shtdl  state  the  parishes  to  be 

united  in  each  district,  the  name  by  which  the 
district  is  to  be  known,  and  the  number  of  way- 
wardens Tsuch  nimiber  to  be  at  least  one)  which 
each  pari^  is  to  elect : 

[Par.  6  rep.  27  &  28  Vict.  c.  101,  s.  10,  which  substitutes 
other  provisions.] 

6.  Notice  of  the  provisional  and  final  orders  shall  as 
soon  as  possible  after  the  making  thereof  be  given 
by  the  clerk  of  the  peace,  by  publishing  a  copy  in 
the  London  Gazette  and  in  one  or  more  newspapers 
circulating  in  the  county,  or  if  the  whole  county  is 
not  affected  by  such  order  in  one  or  more  news- 
papers circulating  in  the  district  affected  by  such 
orders,  and  by  sending  a  copy  by  post  in  a  prepaid 
letter  to  the  overseers  of  every  parish  within  the 
proposed  highway  district,  and  there  shall  be  added 
to  the  notice  of  the  provisional  order  the  date  of 
the  sessions  at  which  the  confirmation  of  such  order 
will  be  considered. 
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Eeatriotionfl  7.  The  following  restrictions  shall  be  imposed  with 
of  ^Eway"^  respect  to  the  formation  of  highway  districts  in  pursuance 
diBtricts.  of  this  Act : 

Firstly,  there  shall  not  be  included  in  any  highway 
district  formed  in  pursuance  of  this  Act  any  of  the 
following  places ;  that  is  to  say, 

Any  part  of  a  county  to  which  the  Act  passed  in 
the  session  holden  in  the  twenty-third  and 
twenty-fourth  years  of  the  reign  of  Her 
present  Majesty,  chapter  sixty-eight,  and 
intituled  An  Act  for  the  better  Management 
and  Control  of  the  Highways  in  South  Wales, 
extends : 
The  Isle  of  Wight : 

Anv  district  constituted  imder  the  Public  Health 
Act,  1848,  and  the  Local  Government  Act, 
1858,  or  either  of  such  Acts : 
Any  parish  or  place  the  highways  of  which  are 
at  the  time  of  the  passing  of  fliis  Act,  or  may 
be  within  six  months  afterwards,  under  the 
superintendence  of  a  board  established  in  pur- 
suance of  section  eighteen  of  the  principal 
Act,  Tinless  with  the  consent  of  such  board : 
Any  parish  or  place  within  the  limits  of  the 
mefa'opolis  as  defined  by  the  Act  passed  in  the 
session  holden  in  the  eighteenth  and  nineteenth 
years  of  Her  Majesty,  chapter  one  himdred 
and  twenty,   and  intituled  An  Act  for  the 
better  Local  Management  of  the  Metropolis : 
Any  parish  or  place,  or  part  of  a  parish  or  place, 
the  highways  whereof  are  mamtained  under 
the  provisions  of  any  local  Act  of  Parliament  : 
Secondly,  there  shall  not  be  included  in  any  highway 
district  formed  in  pursuance  of  this  Act  any  parish 
or  place,  or  part  of  a  parish  or  place,  within  the 
limits  of  a  borough  without  the  consent,  firstly,  of 
the  council  of  such  borough,  and,  secondly,  of  the 
vestry  of  the  parish  which,  or  part  of  which,  is  pro- 
posed to  be  included : 

Thirdly,  where  any  parish  separately  maintaining  its 
own  highways  is  situate  in  more  than  one  county 
the  whole  of  such  parish  shall,  for  the  purposes  of 
this  Act,  be  deemed  to  be  within  the  county  within 
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whioh  the  Ghoroh  of  suoh  parish,  or  (it  there  be  no 
church)  the  greater  part  of  such  parisUy  is  sitoate : 
Lastly,  where  a  parish  separately  maintaining  its  own 
poor  is  divided  into  townships,  tithings,  lu^mlets,  or 
places,  each  of  whioh  separately  maintains  its  own 
highways,  it  shall  be  lawful  for  the  justices,  if  they 
think  fit,  in  their  provisional  order  to  combine  such 
townships,  tithings,  hamlets,  and  places,  and  to 
declare  that  no  separate  waywardens  shall  be  elected 
for  such  townships,  tithings,  hamlets,  and  places, 
and  that  such  parish  shall  be  subject  to  the  same 
liabilities  in  respect  of  all  the  highways  within  it 
which  were  before  maintained  by  such  townships, 
tithings,  hamlets,  and  places  separately,  as  if  all 
their  several  liabilities  had  attached  to  the  whole 
parish ;  and  that  a  waywarden  or  waywardens  shall 
be  elected  for  such  parish  as  a  whole ;  and  where 
such  order  is  made,  all  the  provisions  herein  con- 
tained in  relation  to  parishes  within  the  meaning  of 
this  Act  shall  be  applicable  to  the  parish  formed  by 
such  combination. 

Legal  Objections  to  Formation  of  District. 

8.  No  objection  shall  be  made  at  any  trial  or  in  any  Rules  as  to 
legal  proceeding  to  the  validity  of  any  orders  or  proceed-  ol>^cotion8and 
ings  relating  to  the  formation  of  a  highway  district,  after  ®^     ^' 
the  expiration  of  three  calendar  months  from  the  date  of 

the  puolication  in  the  Gazette  of  the  order  under  which 
the  district  is  formed ;  and  the  production  of  a  copy  of  the 
London  Gazette^  containing  a  copy  of  the  order  of  justices 
forming  a  highway  district  shall  be  receivable  in  all  Courts 
of  justice,  and  in  all  le^al  proceedings,  as  evidence  of  the 
formation  of  the  district  and  of  the  matters  in  the  said 
order  mentioned. 

Hightcay  Board, 

9.  There  shall  be  enacted,  with  respect  to  the  constitu-  ConsUtution 
tion  of  the  highway  board  in  each  highway  district,  the  of  highway 
provisions  following ;  (that  is  to  say,)  ^*^^*^* 

(1.)  The  highway  board  shall  consist  of  the  waywardens 
elected  in  the  several  places  within  the  district, 
in  manner  hereinafter  mentioned,  and  of  the 
justices  acting  for  the  county  and  residing  within 
the  district: 
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(2.)  The  board  shall  be  a  body  corporate,  by  the  name 
of  the  hiffhway  board  of  the  disfaiot  to  which  it 
belongs,  having  a  perpetual  succession  and  a 
common  seal,  with  a  power  to  acquire  and  hold 
lands  for  the  purposes  of  the  Highway  Acts, 
without  any  licence  in  mortmain : 

(3.)  No  act  or  proceeding  of  the  board  shall  be  ques- 
tioned on  accoimt  of  any  vacancy  or  vacancies 
in  their  body : 

(4.)  No  defect  in  the  qualification  or  election  of  any 
person  or  persons  acting  as  members  or  member 
of  the  board  or  committee  of  a  board  shall  be 
deemed  to  vitiate  any  proceedings  of  such  board 
in  which  he  or  they  have  taken  part  in  cases 
where  the  majority  of  members  parties  to  such 
proceedings  are  duly  entitled  to  act : 

(5.)  Any  minute  made  of  prooeediiigs  at  meetings  of 
the  board  or  of  committees  of  the  board,  if 
signed  by  any  person  purporting  to  be  the  chair- 
man of  the  board  or  committee  of  the  board, 
either  at  the  meeting  of  the  board  or  committee 
of  the  board  at  which  such  proceedings  took 
place,  or  at  the  next  ensuing  meeting  of  the 
board  or  committee  of  the  board,  shall  be  receiv- 
able in  evidence  in  all  legal  proceedings  without 
further  proof ;  and  until  the  contrary  is  proved 
every  meeting  of  the  board  or  committee  of  the 
board  in  respect  of  the  proceedings  of  which 
minutes  have  oeen  so  made  shall  be  deemed  to 
have  been  duly  convened  and  held,  and  all  the 
members  thereof  to  have  been  duly  qualified : 

(6.)  No  member  of  a  board,  by  being  party  to,  or 
executing  in  his  capacity  of  member,  any  con- 
tract or  other  instrument  on  behalf  of  the  board, 
or  otherwise  lawfully  exercising  any  of  the 
powers  given  to  the  board,  shall  be  subject  to 
be  tried  or  prosecuted,  either  individually  or 
with  others,  by  any  person  whomsoever ;  and  the 
bodies  or  goods  or  lands  of  the  members  shall 
not  be  liable  to  execution  of  any  legal  process  by 
reason  of  any  contract  or  other  mstrument  so 
entered  into,  tried,  or  executed  by  them,  or  by 
reason  of  any  other  lawful  act  done  by  them  in 
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exeoation  of  any  of  the  powers  of  the  board; 
and  the  members  of  the  board  may  apply  any 
monies  in  their  hands  for  the  purpose  of  in- 
demnifying themselves  against  any  losses,  costs, 
or  damages  they  may  incur  in  execution  of  the 
powers  granted  to  them : 


Election  of  Waywardens, 

10.  The  following  regulations  shall  be  observed  with  Election 
respect  to  the  election  of  waywcirdens  in  highway  districts.  ^JJ^ 

In  every  parish  forming  paii  of  a  highway  district  there 
shall  be  elected  every  year  for  the  year  next  ensuing 
a  waywarden  or  such  number  of  waywardens  as  may 
be  determined  by  order  of  the  justices  : 

Such  waywarden  or  waywardens  shall  be  elected  in 
every  parish  forming  part  of  a  highway  district  at  the 
meeting  and  time  and  in  the  manner  and  subject  to 
the  same  qualification  and  the  same  power  of  appoint- 
ment in  the  justices,  in  the  event  of  no  election  taking 
place,  or  in  tiie  event  of  a  vacancy,  at,  in,  and  subject 
to  which  a  person  or  persons  to  serve  the  office  of 
surveyor  would  have  beian  chosen  or  appointed  if  this 
Act  had  not  passed  : 

The  justices  shall  in  their  provisional  order  make  provi- 
sion for  the  election  of  a  waywarden  or  waywardens 
in  places  where  no  surveyor  or  surveyors  were  elected 
previously  to  the  place  forming  part  of  a  highway 
district: 

A  waywarden  shall  continue  to  act  until  his  successor  is 
appointed,  and  shall  be  re-eligible. 

Consequences  of  Formation  of  Highway  District. 

11.  At  and  after  the  first  meeting  in  any  highway  dis-  ConaeqiienoeB 
trict  of  the  board  of  such  district  the  following  consequences  ®'  ®^^H^" 
8haU  ensue:  Tj^ 

All  such  property,  real  and  personal,  including  all  in- 
terests, easements,  and  rights  in,  to,  and  out  of  pro- 
perty, real  and  personal,  and  including  things  in  action, 
as  belong  to  or  are  vested  in  or  would  but  for  this  Act 
have  belonged  to  or  been  vested  in,  any  surveyor  or 
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survejors  of  any  parish  forming  part  of  the  distriot, 
shall  pass  to  and  vest  in  the  highway  board  of  that 
district  for  all  the  estate  and  interest  of  such  surveyor 
or  surveyors  as  aforesaid,  but  subject  to  all  debts  and 
liabilities  affecting  the  same : 

All  debts  and  liabilities  incurred  in  respect  of  any  pro- 
perty transferred  to  the  highway  board  may  be  enforced 
against  the  board  to  the  extent  of  the  property  trans- 
ferred: 

All  such  powers,  rights,  duties,  liabilities,  capacities,  and 
incapacities,  (except  the  power  of  making,  assessing, 
and  levying  highway  rates,)  as  are  vested  in  or  attach^ 
to,  or  would  but  for  this  Act  have  become  vested  in 
or  attached  to  any  surveyor  or  surveyors  of  any  parish 
forming  part  of  the  district,  shall  vest  in  and  attach 
to  the  highway  board : 

All  property  by  this  Act  transferred  to  the  board  shall 
be  held  by  them  upon  trust  for  the  several  parishes  or 
places  now  maintaining  their  own  highways  within 
their  district  to  which  such  property  belongs,  or  for 
the  benefit  of  which  it  was  held  previously  to  the 
formation  of  the  district. 


Appointment  of  Officers. 

Power  to  12.  The  highway  board  of  a  district  shall,  at  their  first 

boardto^         meeting  or  at  some  adjournment  thereof,  by  writing  under 
appoint  their  seal  appoint  a  treasurer,  clerk,  and  district  surveyor ; 

oifioers.  i]^Qj  jj^Qj  aJgQ  at  any  meeting,  if  they  think  fit,  appoint  an 

assistant  surveyor ;  they  may  from  time  to  time  remove 
any  of  such  officers,  and  appoint  others  in  the  room  of  such 
as  may  be  so  removed,  or  as  may  die  or  resign ;  they  may 
also,  out  of  any  monies  in  their  hands,  pay  such  salaries 
as  they  think  reasonable  to  the  clerk  and  district  and 
assistant  surveyor,  and  to  the  treasurer,  if  they  think  neces- 
sary: provided  that  before  the  treasurer  enter  upon  his 
office  the  board  shall  take  sufficient  security  from  him  for 
the  due  performance  of  the  duties  of  his  office ;  but  no 
appointment,  except  the  first,  to  any  of  the  offices  specified 
in  this  section,  shall  be  made  unless  notice  in  writing  has 
been  sent  to  every  member  of  the  boards 

Two  offices  13.  Not  more  than  one  office  of  treasurer,  clerk,  and 

not  to  bo  held  strict  or  assistant  surveyor  of  the  same  highway  board 
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shall  be  held  by  the  same  person,  or  by  persons  in  partner-  by  ite  same 
ship  with  each  other,  or  by  persons  in  the  relation  of  P®"**^- 
employer  and  derk,  agent,  or  servant,  one  of  the  other,  or 
of  the  partner  of  either  of  them ;  and  if  any  person  accepts 
or  holds  the  o£Sce  of  treasurer,  cderk,  or  district  or  assistant 
surveyor,  ccmtrary  to  this  provision,  he  shall  be  liable  to  a 
penalty  not  exceeding  fifty  poimds. 

14.  The  treasurer  of  each  highway  board  shall  receive,  Daties  of 
and  hold  to  the  account  of  such  board,  all  monies  paid  to  treaaurer. 
or  for  the  use  of  such  board,  and  shall  make  payments 
thereout  under  orders  of  such  board,  and  shall  once  in 
every  three  months,  on  or  at  such  days  or  times  as  the 
board  may  direct,  or  oftener  if  required  by  the  board, 
make  up  an  account  of  all  monies  received  and  paid  by 
him,  and  deliver  the  same  to  the  derk  of  the  board. 

16.  The  clerk  of  every  highway  board  shall  in  person.  Duties  of 
or  by  such  deputy  as  may  be  allowed  by  such  board,  attend  ^^^' 
aU  meetings  of  the  board,  and  shall  conduct  the  corre- 
spondence thereof,  and  enter  and  keep  in  books  to  be  pro- 
vided for  the  purpose,  notes,  minutes,  or  copies,  as  the  case 
may  require,  of  tne  meetings,  acts,  orders,  resolutions,  pro- 
ceedings, and  correspondence  of  such  board,  and  shall  keep 
all  books,  papers,  and  documents  committed  to  his  charge, 
and  shall  perform  all  such  other  duties  as  the  board  may 
direct. 

16.  The  district  surveyor  shall  act  as  the  agent  of  the  Duties  of 
board  in  carrying  into  effect  all  the  works  and  performing  strict 
all  the  duties  by  this  Act  required  to  be  carried  into  effect  ■"'^^y*^'- 
or  to  be  performed  by  the  board,  and  he  shall  in  all  respects 
conform  to  the  orders  of  the  board  in  the  execution  of  his 
duties,  and  the  assistant  surveyor,  if  any,  shall  perform 
such  duties  as  the  board  may  require,  imder  the  direction 
of  the  district  surveyor. 


Works  and  Duties  of  Board. 

17.  The  highway  board  shall  maintain  in  good  repair  Board  to 
the  highways  withm  their  district,  and  shall,  suoject  to  the  maintain 
provisions  of  this  Act,  as  respects  the  highways  in  each  ^^^*y«' 
parish  within  their  district,  perform  the  same  duties,  have 
the  same  powers,  and  be  liable  to  the  same  legal  proceed- 
ings as  the  surveyor  of  such  parish  would  have  performed. 
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had,  and  been  liable  to  if  this  Act  had  not  passed.  It 
shall  be  the  duty  of  the  district  surveyor  to  submit  to  the 
board  at  their  first  meeting  in  every  year  an  estimate  of 
the  expenses  likely  to  be  incurred  during  the  ensuing  year 
for  maintaining  and  keeping  in  repair  the  highways  in  each 
parish  within  the  district  of  the  board,  and  to  deliver  a 
copy  of  such  estimate  as  approved  or  modified  by  the  board 
so  f £tr  as  the  seune  relates  to  each  parish  to  the  waywarden 
of  such  parish. 


are  out  of 
repair. 


Proceedings  18,  Where  complaint  is  made  to  any  justice  of  the  peace 
where  roads  that  any  hiffhwav  within  the  jurisdiction  of  the  highway 
board  is  out  oi  repair,  the  justice  shall  issue  two  summonses, 
the  one  addressed  to  the  highway  board  and  the  other  to 
the  waywarden  of  the  parish  liable  to  the  repair  of  such 
highway,  requiring  such  board  and  waywarden  to  appear 
before  the  juistioes  at  some  petty  sessions,  in  the  summons 
mentioned,  to  be  held  in  the  division  where  such  highway 
is  situate;  and  at  such  petty  sessions,  unless  the  board, 
undertake  to  repair  the  road  to  the  satisfaction  of  the 
justices,  or  unless  the  waywarden  deny  the  liability  of  the 
palish  to  repair,  the  justices  shall  direct  the  board  to  appear 
at  some  subsequent  petty  sessions  to  be  then  named,  and 
shall  either  appoint  some  competent  person  to  view  the 
highway,  and  report  to  them  on  its  state  at  such  other  petty 
sessions,  or  fix  a  day,  previous  to  such  petty  sessions,  at 
which  two  or  more  of  such  justices  will  themselves  attend 
to  view  the  highway. 

At  such  last-mentioned  petty  sessions,  if  the  justices  are 
satisfied  either  by  the  report  of  the  person  so  appointed,  or 
by  such  view  as  aforesaid,  that  the  highway  complained  of 
is  not  in  a  state  of  complete  repair,  it  shall  be  their  duty 
to  make  an  order  on  the  board  limiting  a  time  for  the 
repair  o'f  the  highway  complained  of ;  and  if  such  highway 
is  not  put  in  complete  and  eflPectual  repair  by  the  time 
limited  in  the  order,  the  justices  in  petty  sessions  shall 
appoint  some  person  to  put  the  highway  into  repair,  and 
shall  by  order  direct  that  the  expenses  of  making  such 
repairs,  together  with  a  reasonable  remuneration  to  the 
person  appointed  for  superintending  such  repairs,  and 
amounting  to  a  sum  specified  in  the  order,  together  with 
the  costs  of  the  proceedings,  shall  be  paid  by  the  board  ; 
and  any  order  made  for  the  payment  of  such  costs  and 
expenses  may  be  removed  into  the  Court  of  Queen's  Bench, 
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in  flie  same  maimer  as  if  it  were  an  order  of  general  or 
quarter  sessions,  and  be  enforced  accordingly. 

All  expenses  so  directed  to  be  paid  by  the  board  in 
respect  of  the  repairs  of  any  highway  shall  be  deemed  to 
be  expenses  incurred  by  the  board  in  repairing  such  high- 
way, and  shall  be  recovered  accordingly. 

The  highway  board  may  appear  before  the  justices  at 
petty  sessions  by  their  district  surveyor  or  clerk,  or  any 
member  of  the  board. 

19.  When  on  the  hearing  of  any  such  summons  respect-  When  obli- 
ing  the  repair  of  any  highway,  the  liability  to  repair  is  g»*i<p  .<» 
denied  by  the  waywarden  on  behalf  of  his  parish,  or  by  Si^Joted. 
any  party  charged  therewith,  the  justices  shall  direct  a  bill 
of  indictment  to  be  preferred,  and  the  necessary  witnesses 
in  support  thereof  to  be  subpoenaed,  at  the  next  assizes  to 
be  holden  in  and  for  the  said  county,  or  at  the  next  general 
quarter  sessions  of  the  peace  for  the  county,  riding,  divi- 
sion, or  place  wherein  such  highway  is  situate,  against  the 
inhabitants  of  the  parish,  or  flie  party  charged  therewith, 
for  suffering  and  permitting  the  said  highway  to  be  out  of 
repair ;  and  the  costs  of  such  prosecution  shall  be  paid  by 
such  party  to  the  proceedings  as  the  Court  before  whom 
the  case  is  tried  shall  direct,  and  if  directed  to  be  paid  by 
the  parish  shall  be  deemed  to  be  expenses  incurred  by  such 
parish  in  keeping  its  highways  in  repair,  and  shall  be  paid 
accordingly. 

[Ss.  20—24  rep.  27  &  28  Vict.  c.  101,  s.  32.] 

Accounts, 

[Ss.  25, 26,  30  rep.  27  &  28  Vict.  o.  101,  s.  36.  Ss.  27— 
29  rep.  42  &  43  Vict.  c.  39,  s.  3.] 

31.  All  oflBcers  appointed  by  the  highway  board  shall,  Offioere 
as  often  as  required  by  them,  render  to  them  or  to  such  appointed  by 
persons  as  they  appoint  a  true,  exact,  and  perfect  account  bJ>|r^uo 
in  writing  under  their  respective  hands,  with  the  proper  account  to   * 
vouchers,  of  all  monies  which  they  may  respectively  to  the  them  when 
time  of  rendering  such  accounts  have  received  and  dis-  '^ 
bursed  on  account  or  by  reason  of  their  respective  oflBces, 
and  in  case  any  money  so  received  by  any  such  oflBcer 
remains  in  his  hands,  the  same  shall  be  paid  to  the  board, 
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or  to  such  person  or  persons  as  they  in  imting  under  their 
hands  empower  to  receive  the  same ;  and  u  any  officer 
refuses  or  wilfully  neglects  to  render  and  give  such 
account,  or  to  deliver  up  such  vouchers,  or  for  the  space  of 
fourteen  days  after  being  thereunto  required  by  the  board 
refuses  or  wilfully  neglects  to  give  up  to  them  or  to  such 
person  or  persons  as  they  appoint  all  books,  papers,  writ- 
ings, tools,  and  things  in  his  hands,  custody,  or  power 
reMng  to  the  execution  of  his  office,  it  shall  be  lawful  for 
any  justice  of  the  peace  for  the  county  where  the  officer  so 
makmg  default  is  or  resides,  upon  application  made  to  him 
for  that  purpose  by  or  on  behalf  of  the  board,  to  make 
inquiry  of  and  concerning  any  such  default  as  aforesaid  in 
a  sunmiary  way,  as  well  by  the  confession  of  the  party  as 
by  the  testimony  of  any  credible  witness  or  witnesses  upon 
oath,  and  by  warrant  under  his  hand  and  seal  to  cause 
such  money  as  may  appear  to  him  to  be  due  and  unpaid  to 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
such  officer,  rendering  to  him  the  overplus  (if  any),  on 
demand,  after  payment  of  the  money  remaining  due  and 
deducting  the  charges  and  expenses  of  making  such  distress 
and  sale ;  and  if  sufficient  distress  cannot  be  found,  or  if  it 
appears  to  any  such  justice  in  manner  jrforesaid  that  any 
such  officer  has  refused  or  wilfully  neglected  to  give  such 
account,  or  to  deliver  up  all  books,  papers,  writings,  tools, 
matters,  and  things  in  his  custody  or  power  relating  to  the 
execution  of  his  office,  the  justice  shall  commit  him  to  the 
house  of  correction  or  common  gaol  of  the  county  where 
such  offender  is  or  resides,  there  to  remain  without  bail 
until  he  gives  a  true  and  perfect  accoxmt  and  verifies  the 
same  in  manner  aforesaid,  and  produces  and  delivers  up 
the  vouchers  relating  thereto,  and  pays  the  money  (if  any) 
remaining  in  his  hands  as  aforesaid  according  to  the  direc- 
tion of  the  bofird,  or  has  compounded  with  the  board  for 
such  money  and  paid  such  composition  (which  composition 
the  board  are  hereby  empowered  to  make  and  receive),  or 
until  he  delivers  up  such  books,  papers,  and  writing,  tools, 
matters,  and  things  as  aforesaid,  or  has  given  satisfaction 
to  the  board  concerning  the  same ;  but  no  officer  who  may 
be  committed  on  account  of  his  not  having  sufficient  goods 
and  chattels  as  aforesaid  shall  be  detained  in  prison  by 
virtue  of  this  Act  for  any  longer  time  than  six  calendw 
months. 
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Supplemental  Promiom. 

32.  Where    in    pursuance  of    an  Act  passed  in  the  Provision  as 
twentieth  year  of  the  reign  of    her  present  Majesty,  **^®^^ 
chapter  nineteen,  and  intitSed  An  Act  for  the  Belief  of  ^^. 
the  Poor  in  Extra-parochial  Places,  any  place  is  declared 

to  be  a  parish,  or  where  overseers  of  the  poor  are  appointed 
for  any  place,  such  place  shall  for  the  purposes  of  this  Act 
be  deemed  to  be  a  parish  separately  maintaining  its  own 
highways ;  and  where  in  pursuance  of  the  same  Act  any 
place  is  annexed  to  any  adjoining  parish,  or  to  any  district 
in  which  the  relief  of  the  poor  is  administered  imder  a 
local  Act,  such  place  shall  for  the  purposes  of  this  Act  be 
deemed  to  be  annexed  to  such  parish  or  district  for  the 
purposes  of  the  maintenance  of  the  highways,  as  well  as 
lor  the  purposes  in  the  said  Act  mentioned. 

33.  "Where  part  of  a  parish  is  not  contiguous  to  the  Provision 
parish  of  which  it  is  a  part,  such  outlying  part  may  at  the  for  ontlying 
discretion  of  the  justices  be  annexed  to  a  district,  and,  fishes. 
when  so   annexed,  it  shall,  for  all  the  purposes  of  the 
Highway  Acts,  be  deemed  to  be  a  parish  separately  main- 
taimng  its  own  highways. 

34.  Where  any  highway  which  any  body  politic  or  Expenses  of 
corporate  or  person  is  liable  to  repair  by  reason  of  tenure  repair  of 
of  any  land,  or  otherwise  howsoever,  shall  be  adjudged  in  ^*^^^. 
the  manner  provided  by  the  principal  Act  to  be  out  of  covered  from 
repair,  the  highway  board  of  the  district  in  which  such  party  liable 
highway  is  situate  may,   if    they   see  fit,   direct    their  ^^ti^^ 
surveyor  to  repair  the  same,   and  the  expenses  to  be  tenura. 
incurred  in  such  repair  shall  be  paid  by  the  party  liable  to 

repair  as  aforesaid ;  and  it  shall  be  lawful  for  any  justice, 
upon  the  application  of  any  person  authorized  in  this 
behalf  by  the  highway  board,  to  summon  the  party  liable 
to  pay  such  expenses  to  appear  before  two  justices  at  a 
time  and  place  to  be  named  in  such  summons,  and  upon 
the  appearance  of  the  parties,  or  in  the  absence  of  either 
of  them,  it  shall  be  lawful  for  such  justices  to  hear  and 
determine  the  matter,  and  make  such  order,  as  well  as  to 
costs  or  otherwise,  as  to  them  may  seem  just. 

36.  Where    any  person  or   corporation  is  liable,  by  Highways 
reason  of  tenure  of  lands  or  otherwise,  to  repair  any  high-  ^^^^nuyas 
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may  be  ma^e  way  situate  in  a  highway  district,  the  person  or  corpora- 
Se^pwSh  ^  *^^^  ®^  liable  may  apply  to  any  justice  oi  the  peace  for  the 
^^*  purpose  of  making  such  highway  a  highway  to  be  repaired 
and  maintained  by  the  pansh  in  which  the  same  is  situate; 
and  such  justice  shall  thereupon  issue  summonses  requiring 
the  waywarden  of  such  pansh,  the  district  surveyor,  and 
the  party  so  liable  to  repair  such  highway  as  aforesaid,  to 
appear  before  two  or  more  justices  in  petty  sessions  as- 
sembled, and  the  justices  at  such  petty  sessions  shall 
proceed  to  examine  and  determine  the  matter,  and  shall, 
if  they  think  fit,  make  an  order  under  their  hands  that 
such  highway  shall  thereafter  be  a  highway  to  be  there- 
after repaired  and  maintaiaed  by  the  parish,  and  shall  in 
such  order  fix  a  certain  sum  to  be  paid  by  such  person  or 
corporation  to  the  highway  board  of  the  district,  in  full 
discharge  of  all  claims  thereafter  in  respect  of  the  repair 
and  maintenance  of  such  highway;  and  m  default  of  pay- 
ment of  such  sum  the  board  may  proceed  for  the  recovery 
thereof  in  the  same  manner  as  for  the  recovery  of  penalties 
or  forfeitures  recoverable  under  this  Act:  provided  always, 
that  when  the  sum  so  fixed  to  be  paid  in  full  discharge  of 
all  claims  thereafter  in  respect  of  the  repair  and  mamte- 
nance  of  such  highway  exceeds  fifty  pounds,  the  same, 
when  received,  shall  be  invested  in  the  name  of  the  high- 
way board  of  the  district  in  some  public  government 
securities,  and  the  interest  and  dividends  arising  therefrom 
shall  be  applied  by  such  board  towards  the  repair  and 
maintenance  of  the  highways  within  the  parish  m  which 
such  highway  is  situate;  but  when  such  sum  does  not 
exceed  fifty  pounds  the  same  or  any  part  thereof,  at  the 
discretion  of  such  highway  boturd,  shall  from  time  to  time 
be  applied  by  such  board  towards  the  repair  and  mainte- 
nance of  the  highways  within  such  parish :  provided  that 
any  person  aggrieved  by  any  order  of  justices  made  in 
pursuance  of  this  section  may  appeal  to  a  Court  of  General 
or  Quarter  Sessions  holden  within  four  months  from  the 
date  of  such  order ;  but  no  such  appeal  shall  be  entertained 
unless  the  appellant  has  given  to  the  other  party  to  the 
case  a  notice  in  writing  of  such  appeal,  and  of  the  matter 
thereof,  within  fourteen  days  after  such  order,  and  seven 
clear  days  at  the  least  before  such  sessions,  and  has  entered 
into  a  recomizance,  with  two  sufficient  sureties,  before  a 
justice  of  me  peace,  conditioned  to  appear  at  the  said 
sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment 
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of  the  Court  thereupon,  and  to  paj  suoh  costs  as  may  be 
by  the  Court  awarded ;  and  upon  such  notice  being  given, 
and  such  recognizance  being  entered  into,  the  Court  at  such 
sessions  shall  hear  and  determine  the  matter  of  the  appeal, 
and  shall  make  such  order  thereon,  with  or  without  co^  to 
either  party,  as  to  the  Court  may  seem  meet : 

From  and  after  the  making  of  such  order  by  the  justices, 
or  by  the  Court  on  appeal,  as  the  case  may  require,  such 
highway  shall  be  repaired  in  like  manner  and  at  the  like 
expense  as  highways  which  a  parish  is  liable  to  repair. 

86.  Where  the  inhabitants  of  any  parish  are  desirous  of  Provision 
undertaking  the  repair  and  maintenance  of  any  driftway,  "^  ^^ 
or  any  private  carriage  or  occupation  road,  within  their 
parish,  in  return  for  9ie  use  thereof,  the  district  surveyor 
may,  at  the  request  of  the  inhabitants  of  such  parish 
assembled  in  a  vestry  duly  convened  for  the  purpose,  and 
with  the  consent  in  writing  of  the  owner  and  the  occupier 
of  every  part  thereof,  apply  to  the  justices  in  petty  sessions 
to  declare  such  driftway  or  road  to  be  a  public  highway  to 
be  repaired  at  the  expense  of  the  parish ;  and  upon  such 
application  being  made  it  shall  be  lawful  for  the  justices 
to  declare  the  same  to  be  a  public  carriage  road  to  be 
repaired  at  the  expense  of  the  parish. 

[S.  37  is  local  and  personal.] 

88.  No  justice  of  the  peace  shall  act  as  such  in  any  Limiting 
matter  in  which  he  has  already  acted  as  a  member  of  the  i^nadiption 
highway  board,  and  in  which  the  decision  of  such  board  is  ^  J'^**^^^- 
appealed  against. 

39.  Any  highway  district  formed  under  this  Act  may  Power  to 
from  time  to  time  be  altered  by  the  addition  of  any  parishes  ^t^  highway 
in  the  same  or  in  any  adjoining  coimty,  or  the  subtraction     *    °  ' 
therefrom  of  any  parishes,  and  new  highway  districts  may 
be  formed  by  the  union  of  any  existing  highway  districte 
in  the  same  or  in  any  adjoining  county,  or  any  parishes 
forming  part  of  any  existing  highway  districts,  or  any 
highway  district  may  be  dissolved  ;  but  any  such  alteration 
of  existing  districts,  or  formation  of  new  districts,  or  dis- 
solution of  any  district,  shall  be  made  by  provisional  and 
final  orders  of  the  justices  ;  and  all  the  provisions  of  this 
Act  with  respect  to  the  formation  of  highway  districts  and 
provisional  and  final  orders  of  justices,  and  the  notices  to 
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be  given  of  and  previously  to  the  making  of  such  orders, 
and  all  other  proceedings  relating  to  the  formation  of  high* 
way  districts,  shall,  in  so  far  as  the  same  are  applicaole, 
extend  to  such  alteration  of  existing  or  formation  of  new 
districts,  or  dissolution  of  districts,  as  is  mentioned  in  this 
section ;  and  in  addition  thereto  provision  shall  be  made, 
if  necessary,  in  any  orders  of  justices  made  under  this 
section  for  the  adjustment  of  any  matters  of  acooimt 
arising  between  parishes  or  parts  of  districts  in  consequence 
of  the  exercise  of  the  powers  given  by  this  section.  Where 
any  parish  is  added  to  or  any  district  united  with  any  district 
in  another  county,  the  final  order  of  the  justices  of  the 
county  in  which  such  parish  or  district  is  situate  shall  not 
be  confinned  by  them  until  they  shall  have  received  the 
approval  of  their  provisional  order  for  such  addition  or 
union  from  the  justices  of  the  county  in  which  the  district 
is  situate  to  or  with  which  such  addition  or  union  is  to  be 
made.  Where  any  highway  district  is  dissolved,  or  where 
any  parish  is  excluded  from  any  highway  district,  the 
highways  in  such  district  or  parish  shall  be  maintained, 
and  the  provisions  of  the  principal  Act  in  relation  to  the 
election  of  surveyors  and  to  all  other  matters  shall  apply 
to  the  said  highways,  in  the  same  manner  as  if  such  mgh- 
ways  had  never  been  included  within  the  limits  of  a 
highway  district. 

40.  If  any  highway  board  make  default  in  holding  its 
first  meeting  in  pursuance  of  this  Act,  such  board  shall  not 
thereupon  become  disqualified  from  acting,  but  the  justices 
in  general  or  quarter  sessions  shall,  on  the  application  of 
any  persons  liable  to  pay  highway  rates  within  the  district, 
make  such  order  as  they  think  fit  for  the  holding  of  such 
board  at  some  other  time,  and  any  order  so  made  shall  be 
deemed  to  be  an  order  capable  of  being  removed  into  the 
Court  of  Queen's  Bench,  in  pursuance  of  the  Act  passed 
in  the  session  holden  in  the  twelfth  and  thirteenth  years  of 
the  reign  of  her  present  Majesty,  chapter  forty-five,  and 
may  be  enforced  accordingly,  and  the  costs  of  any  applica- 
tion to  the  Court  of  Quarter  Sessions  in  pursuance  of  this 
section  shall  be  defrayed  out  of  the  district  fund  of  the 
board. 

Reservation         41.  Any  parish  or  part  of  a  parish  included  in  a  highway 

^"?^L<tSai     district  may  adopt  the  Local  Government  Act  in  the  same 

^^  manner  and  imder  the  same  circumstances  in  and  under 


FroTision 
in  case  of 
failure  of 
board  to 
hold  first 
meeting. 
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'which  it  might  have  adopted  the  same  if  it  had  not  been  GJoTemment 

indnded  in  such  district ;  and  upon  such  adoption  being  ^^' 

made  such  parish  or  part  of  a  parish  shall  cease  to  form 

part  of  such  district,  subject  nevertheless  to  the  payment 

of  any  contribution  that  may  at  the  time  of  such  adoption 

be  due  from  such  parish  or  part  of  a  parish  to  the  highway 

board. 

Application  of  Principal  Act. 

42.  The  following  regulations  shall  be  observed  with  Constructioii 
respect  to  the  construction  of  the  principal  Act  and  this  ^f  J™d  ^ 
Act : —  thia  Act. 

1.  This  Act  shall  be  construed  as  one  with  the  principal 

Act  so  far  as  is  consistent  with  the  provisions  of 
this  Act : 

2.  The  ninth  section  of  the  principal  Act,  whereby  it  is 

enacted  that  a  surveyor  may  be  ^appointed  by  the 
inhabitants  of  a  parish  with  a  salary,  shall  not 
apply  to  any  parish  within  any  district  formed 
imder  this  Act : 

3.  The  tenth  section  of  the  principal  Act,  whereby  it  is 

enacted  that  the  surveyor  or  surveyors  at  the  time 
of  passing  his  or  their  accounts  as  therein  mentioned 
shall  deliver  to  the  justices  a  statement  in  writing 
of  the  name  and  residence  of  the  person  or  persons 
appointed  to  succeed  him  or  them  as  a  surveyor  or 
surveyors,  shall  not  apply  to  any  parish  within  any 
district  formed  imder  this  Act : 

4.  The  thirteenth,  fourteenth,  fifteenth,  sixteenth,  and 

seventeenth  sections  of  the  principal  Act,  providing 
for  the  formation  of  parishes  into  districts,  and  the 
eighteenth  and  nineteenth  sections  of  the  principal 
Act,  providing  for  the  appointment  of  a  board  in 
large  parishes,  shall  not  apply  to  any  parish  within 
any  district  formed  under  this  Act : 

6.  The  penalty  imposed  by  section  twenty  of  the  prin- 
cipal Act  on  the  surveyor  for  neglect  of  duty  shall 
not  apply  to  a  highway  board  constituted  under 
this  Act : 

6.  Any  summons  or  notice,  or  any  writ  or  any  proceed- 
ing, at  law  or  in  equity,  requiring  to  be  served 
upon  the  board,  may  be  served  by  the  same  being 
left  at  or  transmitted  through  the  post  in  a  prepaid 
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letter  directed  to  the  office  of  the  board  or  being 
given  personally  to  the  district  surveyor  or  clerk  of 
the  board : 

7.  The  thirty-fifth  section  of  the  principal  Act,  whereby 

it  is  provided  that  the  ratepayers  of  any  parish  may 
divide  amongst  themselves  the  carriage  of  materials 
in  manner  therein  mentioned,  shall  not  apply  to 
any  parish  within  any  district  formed  under  this 
Act :  ^ 

8.  The  thirty-ninth,  fortieth,  forty-third,  forty-fourth, 

and  forty-fifth  sections  of  the  principal  Act,  re- 
lating to  the  accounts  of  surveyors,  shall  not  apply 
to  the  highway  board  of  any  district  formed  under 
this  Act. 

Relative  43.  On  the  formation  of  a  highway  district  the  following 

outtoin^         regulations  shaU  be  enacted  with  respect  to  the  surveyors 
Burveyora        and  the  highway  board : — 

to^ighway       2    jq-Q  surveyor  shall  be  appointed  under  the  principal 
Act  for  any  parish  witlun  such  district : 

2.  The  outgoiQg  surveyor  of  every  parish  within  the 

district  shm  continue  in  office  untU  seven  days 
after  the  appointment  of  the  district  surveyor  by 
the  highway  board  of  the  district  of  such  outgoing 
surveyor,  and  no  longer ;  and  he  may  recover  any 
highway  rate  made  and  then  remaining  unpaid,  in 
the  same  manner  as  if  this  Act  had  not  been  passed, 
and  the  money  so  recovered  shall  be  applied,  in  the 
first  place,  in  reimbursing  any  expenses  incurred  by 
him  as  such  surveyor,  and  in  discharging  any  debts 
legally  owing  by  him  on  accoimt  of  the  highways 
within  his  jurisdiction,  and  the  surplus  (if  any) 
shall  be  paid  by  him  to  the  treasurer  oi  the  highway 
board ;  and  he  shall  be  entitled  to  receive  from 

the  highwav  board   any  sum 

which  on  the  allowance  of  his  accoimt  shall  be 
found  to  be  due  to  him  as  such  surveyor  after 
the  collection  and  expenditure  of  the  whole  of  the 
highway  rate  made  in  such  parish  during  the  last 
year: 

3.  The  highwav  board  shall,  for  all  the  purposes  of  the 

principal  Act  except  that  of  levying  highway  rates, 
be  deemed  to  be  the  successor  in  office  of  me  sur* 
veyor  of  every  parish  within  the  district. 
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^  44.  All  the  iHX)vi8ioii8  of  the  prindpal  Act  for  widening,  Provisions  of 
diverting,  and  stopping  up  highways  shall  be  applicable  to  ^^P*^jf^^ 
all  highways  which  now  are  or  may  hereafter  be  paved,  cable  to  ^  ' 
repaired,  or  deansed  under  or  by  virtue  of  any  local  or  highways 
personal  Act  or  Acts  of  Parliament,  or  which  may  be  ^^^  ^*^*| 
situate  within  the  limits  of  any  such  Act  or  Acts,  except  Ac^"^°^ 
highways  which  any  railway  company,  or  the  owners,  con- 
servators, commissioners,  trustees,  or  undertakers  of  any 
canal,  river,  or  inland  navigation,  are  liable  by  virtue  of 
any  Act  of  Parliament  relating  to  such  railway,  canal, 
river,  or  inland  navigation  to  make,  maintain,  repair,  or 
cleanse. 

46.  Whereas  there  are  in  certain  boroughs  in  England  Eoabling 
and  Wales  roads  and  highways  that  are  now  and  have  ^^"^^^ 
heretofore  been  repaired  by  the  inhabitants  of  the  several  boroughs  to 
parishes  or  townships  within  which  such  roads  and  high-  adopt  pamh 
ways  are  situated,  and  who  also  contribute  and  pay  to  the  ^^J^, 
general  rates  levied  for  the  repair  of  the  public  streets,  and  to  apply 
roads,  and  highwavs  maintained  and  kept  in  repair  by  the  rates  for 
council  of   such  boroughs,   by  reason  whereof  a  great  ^^  r©pa»- 
burthen  is  imposed  upon  the  ratepayers    of    the    said 
parishes  and  townships;  and  it  being  doubtful  whether 
the  council  of  such  boroughs  have  the  power  to  adopt  such 
parish  roads  and  highways,  or  to  apply  the  rates  collected 
m.,such  boroughs  in  repairing  the  same:  be  it  enacted, 
that  it  shall  and  may  be  lawful  for  the  council  of  every 
such  borough  in  England  and  Wales,  upon  the  petition  of 
the  majority  of  the  ratepayers  of  such  parishes  or  town- 
ships present  at  a  public  meeting  duly  convened,  to  adopt 
all  or  any  of  such  parish  roads  and  highways  as  the  council 
shall  in  its  discretion  consider  advisable,  and  to  apply  the 
rates  levied  and  collected  by  the  said  council  for  the  repair 
of  the  public  streets,  roads,  and  highways  within  such 
borough  in  repairing  and  maintaining  such  parish  roads 
and  highways :  provided  always,  that  it  shall  be  competent 
for  such  council,  previous  to  adopting  such  parish  roads 
and  highways,  to  require  the  provisions  contained  in  any 
local  Act  applying  to  the  public  streets,  roads,  and  highways 
of  such  borough  to  be  complied  with. 

46.  No  person  through  whose  land  a  highway  passes.  District 
which  is  to  be  repaired  by  the  parish,  shall  become  liable  ?J^5T*^ 
for  the  repair  of  such  highway  by  erecting  fences  between  permit  Un^- 
Buch  highway  and  the  adjoining  land,  if  such  fences  are  owners  to 
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erected  with  the  consent  in  writing  of  the  highway  board 
of  the  district  within  which  such  highway  is  situate  in  the 
case  of  a  place  within  the  jurisdiction  of  a  highway  board, 
and  in  the  case  of  any  other  place  with  the  consent  of  the 
surveyor  or  other  authority  naving  jurisdiction  over  the 
highway. 

47.  All  penalties  under  this  Act,  and  all  monies  recover- 
able as  penalties,  may^  be  recovered  summarilv  before  any 
two  or  more  justices  in  the  manner  directed  by  the  Sum- 
mary Jurisdiction  Act,  1848,  and  any  Act  amending  the 
same ;  but  where  any  sum  adjudged  to  be  paid  xmder  this 
Act  in  respect  of  such  penalties  or  monies  exceeds  five 
pounds,  an  appeal  may  be  had  by  any  person  aggrieved  to 
a  Court  of  Quarter  Sessions. 


SCHEDULE. 


[The  first  part  of  this  Schedule,  containing  rules  for  the  conduct 
of  business  and  proceedings,  which  s.  9,  sub-s.  7,  required  highway 
boards  to  observe,  is  repealed  by  the  Highway  Act,  1864.] 

FOBM  (A.). 

Notice  is  herebv  given,  that  at  the  Court  of  Qeneral  or  Quarter 
Sessions  to  be  held  on  the  day  of  a  proposal  will  be  made 

to  divide  the  County  of  Lincoln  into  highway  districts  [or  to  divide 
the  parts  of  Holland  in  the  county  of  Lincoln  into  highway 
districts,  or  to  constitute  the  County  of  Butland  a  highway  district, 
or  to  constitute  the  parishes  of  Alf ord.  Castle  Carey,  and  Ijovington, 
in  the  County  of  Somerset,  a  highway  district]. 


Form  (B.). 

Whereas  at  a  Court  of  General  or  Quarter  Sessions,  held  on 
the  day  of  last,  a  provisional  order  was  made  in  the 

words  following ;  that  is  to  say,  [Acre  set  out  the  provisionaX  order'] 

Notice  is  hereby  given,  that  the  confirmation  of  the  said  provi- 
sional order  by  a  final  order  will  be  taken  into  consideration  bv  tlie 
justices  at  the  Court  of  General  or  Quarter  Sessions  to  be  held  on 
the  day  of  next. 
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THE  HIGHWAY  AOT,  1863. 
(26  &  27  Vict.  c.  61.) 

An  Act  to  prevent  Waywardens  contracting  for  Works 
within  their  oum  District.      [2l8t  July,  1863.] 

[Preamble  refers  to  waywardens  appointed  under  25  & 
26  Yict.  0.  61.] 

1.  No  such  waywarden  shall  directly  or  indirectly,  in  his  Penalty  on 
own  name  or  in  the  name  of  any  other  person  or  persons,  waywardens 
contract  for  the  repair  of  any  road,  or  for  any  other  work  J|^^^" 
to  be  executed  under  the  provisions  of  the  said  recited  Act  contracts 
within  the  parish  for  which  he  is  elected  waywarden,  or  within  their 
within  any  other  parish  in  the  same  district,  under  the  ^""^  ^wtricte. 
pain  of  forfeiting  the  sum  of  ten  pounds,  with  f uU  costs  of 

suit,  to  any  person  or  persons  who  shall  sue  for  the  same 
by  action  for  debt  in  any  County  Court  within  the  jurisdic- 
tion of  which  the  parish  in  which  the  roads  to  be  repaired, 
or  the  other  work  so  contracted  for,  is  situate. 

2.  It  shall  not  be  lawful  for  any  highway  board  to  pay  Highway 
knowingly  for  any  repair  or  work  so  contracted  for,  and  boards  not 
any  money  paid  by  any  board  imder  any  such  contract  for^'an!?^^ 
shall  be  recoverable  by  tnem  with  full  costs  from  the  person  so  contracted 
or  persons  to  whom  the  same  shall  have  been  paid,  by  ^ot. 
action  of  debt  in  any  of  Her  Majesty's  Courts  of  Eecord 

at  Westminster,  if  the  same  shall  amount  to  above  fifty 
pounds,  or  in  any  County  Court  as  aforesaid  if  below  that 
amount,  and  the  balance  so  recovered,  after  pa^dne  all 
expenses,  shall  be  placed  to  the  credit  of  the  distnct  fund. 

3.  This  Act  shall  be  construed  with  and  held  to  be  part  This  Act  to 
of  the  Highway  Act,  1862.  be  as  part  of 

recited  Act. 
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THE  HIGHWAY  ACT,  1864. 
(27  &  28  Vicr.  c.  101.) 
An  Act  to  amend  the  Act  for  the  better  Management  of 
Highways  in  England.  [29th  July,  1864,] 

[Preamble  recites  25  &  26  Vict.  c.  61.] 

Prelimiiuiry, 

1.  The  Acts  heremafter  mentioned  may  he  cited  for  all 
purposes  by  the  short  titles  following ;  that  is  to  say, 

«♦♦♦♦♦ 

This  Act  by  the  short  title  of  the  Highway  Act, 
1864. 

2.  This  Act,  so  far  as  is  consistent  with  the  tenor  thereof, 
shall  be  construed  as  one  with  the  Highway  Act,  1862. 

3.  "  Poor  law  parish  "  shall  mean  a  place  that  separately 
maintains  its  own  poor : 

**  Highway  parish  "  shall  mean  a  place  that  after  the 
constitution  of  a  highway  district  separately  maintains  its 
own  highways,  and  is  entitled  to  return  a  waywarden  or 
waywardens  to  the  highway  board  of  the  district : 

"  Highway  rate  "  shall  include  any  rate,  whether  poor 
rate  or  not,  out  of  the  produce  of  which  monies  are  pay- 
able in  satisfaction  of  precepts  of  a  highway  board  : 

"  County  "  shall  include  any  division  of  a  county  that 
has  a  separate  county  treasurer. 


AinendnienU 
as  to  orders 
of  justices. 

Amendment 
of  sect.  6  of 
Highway  Act 
of  1862. 


Amendments  as  to  Orders  of  Justices. 

4.  Where  more  highway  districts  than  one  are  comprised 
in  any  order  of  justices,  whether  provisional  or  final,  and 
whether  made  before  or  after  the  passing  of  this  Act,  the 
formation  of  each  of  such  districts  is  to  be  deemed  inde- 
pendent of  the  formation  of  any  other  district,  and  the 
order  shall  for  all  purposes  be  construed  and  take  effect  as 
if  a  separate  order  had  been  made  in  respect  of  each  dis- 
trict ;  and  any  variation  in  a  provisional  order  altering  the 
parishes  in  any  one  or  more  districts  comprised  in  that 
order  shall  make  that  order  provisional  only  as  to  the  par- 
ticular district  or  districts  in  which  the  alterations  are 
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made,  and  not  as  to  anj  other  district  or  districts  included 
in  the  same  order. 

6.  Any  parish,  township,  tithing,  hamlet,  or  other  place  9?^*?^  , 
having  a  known  legal  boundary  in  which  there  are  no  high-  Seemed^ 
ways  repairable  at  the  expense  of  the  place,  or  in  which  places  sepa- 
the  highways  are  repaired  at  the  expense  of  any  person,  fat«ly  main- 
body  poutio  or  corporate,  by  reason  of  any  grant,  tenure,  own  high- 
limitation,  or  appointment  of  any  charitable  gift,  or  other-  ways, 
wise  howsoever  tnan  out  of  a  highway  rate  or  other  general 

rate,  shall,  for  the  purposes  of  the  Highway  Acts,  be  deemed 
to  be  a  place  separately  maintaining  its  own  highways. 

Where  part  of  a  parish  is,  in  pursuance  of  the  Local 
Government  Act,  1858,  Amendment  Act,  1861,  section  9, 
treated  as  forming  part  of  a  district  constituted  under  the 
Local  Government  Act,  1858,  for  all  purposes  connected 
with  the  repair  of  highways  and  the  payment  of  highway 
rates,  but  lor  no  other  purpose,  such  part  shall,  for  the 
purposes  of  the  Highway  Act,  1862,  and  this  Act,  be 
deemed  to  be  a  place  separately  maintaining  its  own  high- 
ways, and  capable  of  being  included  in  a  highway  district, 
vrifliout  requiring  the  consent  of  the  local  board  to  be 
given. 

Where  the  highways  of  one  part  of  a  parish  are,  in  pur- 
suance of  a  private  Act  of  Parliament,  repairable  out  of  a 
different  rate  from  that  out  of  which  the  highways  of  the 
other  part  are  repEurable,  each  of  such  parts  shall,  for  the 
purposes  of  the  Highway  Acts,  be  deemed  to  be  a  place 
separately  maintaining  its  own  highways. 

[S.  6  substitutes  provisions  in  25  &  26  Vict.  c.  61,  s.  5; 
see  that  section.] 

7.  The    power  given  by  the   seventh  section  of  the  Amendment 
Highway  Act,  1862,    of    combining  townships,  tithings,  of  sect.  7  of 
hamlets,  or  places  separately  maintaining  their  own  high-  JJ TsoTasto*^ 
ways,  and  situate  in  a  poor  law  parish,  shall  extend  to  oombination 
combining  any  two  or  more  of  such  townships,  tithings,  of  town- 
hamlets,  or  places,  and  any  combination  so  formed  shall     ^^* 

for  all  tJie  purposes  of  the  Highway  Acts  be  deemed  to  be 
a  highway  parish. 

Where  a  township,  tithing,  hamlet,  or  other  place 
separately  maintaining  its  own  highways  is  situate  in  two 
or  more  poor  law  parishes,  each  part  of  such  township, 


Digitized  by 


Google 


108 


raGHWAY  ACT,  1864. 


ProTiaion 
for  places 
partly  withia 
and  partly 
without  a 
borough. 


Power  of 
justices  as 
to  extra- 


tithing,  hamlet,  or  other  place  may  be  combined  with  the 
parish  in  which  that  part  is  situate. 

The  justices  may,  by  their  provisional  and  final  order, 
declare  that  any  poor  law  parish  within  their  jurisdiction, 
or  residue  of  a  poor  law  parish,  after  excluding  such  part, 
if  any,  as  is  prohibited  by  the  Highway  Act,  1862, 
either  wholly  or  without  the  consent  of  the  governing 
body,  from  being  included  in  the  highway  district,  shau 
henceforward  become  a  highway  parish;  and  upon  such 
declaration  being  made  such  poor  law  parish,  or  residue  of 
a  poor  law  parish,  shall  thereafter  be  a  highway  parish 
entitled  to  return  a  waywarden  or  waywardens  to  the 
highway  board  of  the  district  in  which  it  is  included ;  and 
no  rate  shall  be  separately  levied  for  the  maintenance  of 
the  highways,  and  no  separate  waywardens  be  elected 
in  any  township,  tithing,  namlet,  or  other  subdivision  of 
such  poor  law  parish  or  residue  of  a  poor  law  parish. 

Where,  previously  to  the  passing  of  the  provisional 
order  forming  a  highway  district,  no  surveyors  or  way- 
wardens have  been  elected  within  any  highway  parish  in 
that  district,  and  where  the  mode  of  electing  a  waywarden 
or  waywardens  in  such  parish  is  not  provided  by  this  Act 
or  the  Highway  Act,  1862,  the  justices  shall,  by  their 
provisional  and  final  orders  constituting  the  district,  or  by 
any  subsequent  provisional  and  final  orders,  make  provi- 
sions for  the  annual  election  of  a  waywarden  or  way- 
wardens for  such  parish. 

8.  Where  a  parish  or  place  separately  maintaining  its 
own  highways  is  situate  partly  within  and  partly  wimout 
the  limits  of  a  borough,  the  justices  mav  by  their  provi- 
sional and  final  orders  include  in  a  highway  district  the 
outlying  part  of  such  parish  or  place ;  and  where  the  out- 
lying part  of  a  parish  or  place  situate  as  aforesaid  has 
been,  previously  to  the  passing  of  this  Act,  or  may  be 
hereafter,  included  in  a  highway  district,  each  part  of  such 
parish  or  place  shall  for  cul  the  purposes  of  the  Highway 
Acts  be  deemed  to  be  a  place  separately  maintaining  its 
own  highwavs ;  and  a  waywarden  or  waywardens  shall  be 
elected  by  the  ratepayers  in  each  such  part  at  such  time 
and  in  such  manner  as  may  be  provided  by  the  said 
justices. 

9.  The  justices  in  petty  sessions  may  appoint  overseers 
or  otherwise  deal  with  any  extra-parochial  place  with  a 
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Tiew  to  constituting  it  a  highway  parish  or  part  of  a  high-  l^^fj]^^*^ 
way  parish,  in  the  same  manner  as  the  justices  may  deal  ^ 
wiUi  such  place  for  the  purpose  of  constituting  it  a  place 
or  part  of  a  place  maintaining  its  own  poor,  in  pursuance 
of  the  powers  for  that  purpose  given  by  the  Act  of  the 
twentieth  year  of  the  reign  oi  her  present  Majesty, 
chapter  nineteen. 

10.  The  paragraph  No.  5  in  the  sixth  section  of  the  Part  of  sect.  6 
Highway  Act,  1862,  shall  be  repealed,  and  in  lieu  thereof  ^  Pf  ^^7 
be  it  enacted,  aa^to^meet- 

The  first    meeting  of  the  highway  board  after  the  ings  of  board 
formation  of  a  district  shall  be  held  at  such  time  as  may  ^^©pealed,  and 
be  appointed  by  the  provisional   or  final  order  of  the  ^gio^'*^' 
justices,  so  that  the  time  appointed  be  not  more  than  enacted, 
seven  days  after  the  expiration  of  the  time  limited  by  law 
for  the  election  of  waywardens,  or,  in  the  case  of  a  special 
day  being  appointed  for  such  election  as  hereinafter  men- 
tioned, be  not  more  than  twenty-one  days  after  that  day. 

The  day  appointed  for  the  first  meeting  of  the  board 
shall  for  all  the  purposes  of  the  Highway  Acts  be  deemed 
to  be  the  day  of  the  formation  of  the  district ;  and  the 
surveyor  for  the  time  being  of  every  parish  within  the  dis- 
trict shall  continue  in  office  until  seven  days  after  the 
appointment  of  the  district  surveyor,  and  no  longer. 

11.  In  forming  a  highway  district  under  the  Highway  Power  to 
Act,  1862,  the  justices  may,  for  the  purpose  of  avoiding  juAtices  to 
delay  in  bringing  the  Act  into  operation,  appoint  by  their  ^^^^*fnto 
final  order  a  day  on  which  the  first  election  of  waywardens  operation  on 
as  members  of  the  highway  board  is  to  take  place  in  the  *  particular 
district.  ^^^• 

On  the  day  appointed  for  the  election  waywardens  shall 
be  elected  in  every  parish  in  the  district  entitled  to  elect 
such  officers  by  the  same  persons  and  in  the  same  manner 
by  and  in  which  waywardens  are  elected  under  the  High- 
way Act,  1862,  and  all  the  provisions  of  the  Highway 
Acts  relating  to  the  qualifications  of  surveyors  or  way- 
wardens, and  to  the  appointment  of  surveyors  and  way- 
wardens by  justices  in  the  event  of  no  election  taking 
place,  shall  apply  accordingly ;  but  the  waywardens  elected 
imder  this  section  shall  continue  in  office  only  until  the 
time  at  which  the  next  annual  election  of  surveyors  would 
have  taken  place  in  the  several  parishes  of  the  district  if 
the  same  had  not  been  constituted  a  highway  district,  and 
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at  that  time  new  waywardenfl  shall  be  elected  in  maimer 
provided  by  the  HigWay  Acts. 

12.  No  order  of  the  justices  forming  a  highway  district 
shall  be  invalidated  by  reason  of  its  not  bemg  published 
in  the  London  Gazette ;  and  where  any  reference  is  made 
in  any  section  of  the  Highway  Act,  1862,  to  the  date 
of  the  publication  in  the  Gazette  of  the  order,  such  section 
shall  be  construed  as  if  the  date  of  the  making  of  the  final 
order  under  which  the  district  is  formed  were  substituted 
for  "  the  date  of  the  publication  in  the  Gazette  of  the  order 
under  which  the  district  is  formed ;"  and  any  copy  of  the 
provisional  or  final  order  of  the  justices  forming  a  high- 
way district,  certified  under  the  hand  of  the  cl^k  of  the 
peace  to  be  a  true  copy,  shall  be  receivable  in  all  Courts  of 
justice  and  in  all  legal  proceedings  as  evidence  of  the 
formation  of  the  district  and  of  the  matters  in  the  said 
order  mentioned. 

13.  Contiguous  places  situate  in  different  counties  and 
places  situate  partly  in  one  county  and  partly  in  another 
county  or  counties  shall,  for  the  purpose  of  being  united 
in  one  highway  district,  be  deemed  to  be  subject  to  the 
jurisdiction  of  the  justices  of  any  county,  who  mav  make 
a  provisional  and  final  order  constituting  them  an  highway 
district,  in  the  same  manner  as  if  all  such  places  or  parts 
of  places  were  situate  in  such  last-mentioned  county; 
subject  to  this  proviso,  that  the  provisional  and  final  orders 
of  the  justices  of  the  said  county  shall  be  of  no  validity 
unless  provisional  and  final  orders  to  the  same  effect  are 
passed  either  concurrently  with  or  subsequently  to  the  first- 
mentioned  provisional  and  final  orders  by  the  justices  of 
every  other  county  in  which  any  of  the  said  places  or  parts 
of  places  are  situate. 

14.  The  approval  of  the  justices  of  any  county  to  any 
provisional  order  made  by  the  justices  of  another  county 
affecting  any  place  in  such  first-mentioned  county,  in  pur* 
suance  of  the  thirty-ninth  section  of  the  Highway  Act; 
1862,  shall  be  testified  by  provisional  and  final  orders  of 
the  justices  of  the  said  first-mentioned  county. 

The  powers  conferred  on  justices  by  the  thirty-ninth 
section  of  the  Highway  Act,  1862,  shall  be  deemed  to 
extend  to  the  separation  of  any  townships,  tithings,  hamlets, 
or  places  separately  maintaining  their  own  highways  which 
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may  hare  been  oonsolidated  by  any  previous  order  of  the 
justieesy  and  to  an  alteration  in  the  number  of  waywardens 
of  any  parish. 

16.  Where,  after  the  formation  of  an  highway  district,  '^^^^^ 
an  application  is  made  by  any  parish  in  that  district  to  panshe* 
any  Court  of  General  or  Quarter  Sessions,  praying  that  applying  to 
the  said  parish  may  be  removed  from  that  district,  all  costs  ^  removed 
incidental  to  or  consequential  on  such  application  and  the  district  to 
removal  of  the  said  parish  shall,  unless  the  Court  otherwise  another. 
directs,  be  paid  by  the  parish  that  has  made  the  application 
in  such  manner  as  the  said  Court  may  direct.     The  amount 
of  such  costs  shall  be  raised  in  the  same  manner  as  if  they 
were  expenses  incurred  in  maintaining  and  keeping  in 
repair  the  highways  of  that  parish. 

16.  No  order  of  the  justices  forming  a  highway  district,  Ab  to  validity 
whether  made  before  or  after  the  passing  of  this  Act,  shall  ot  order  of 
be  void  by  reason  that  it  includes  in  such  district  a  place  J'""*^* 
which  the  justices  are  not  entitled  to  include  under  the 
provisions  of  this  Act  or  the  Highway  Act,  1862,   or 

one  of  such  Acts;  and  any  order  containing  such  pro- 
hibited place  shall  be  construed  and  take  effect  as  if  that 
place  had  not  been  mentioned  therein. 

All  expenses  properly  incurred  by  the  justices  of  any 
county  in  maintaining  the  validity  of  any  provisional  or 
final  order  made  by  them  shall  be  payable  out  of  the  county 
rate  of  that  county. 

17.  All  powers  and  jurisdictions  vested  in  justices  by  Extent  of 
the  Highway  Act,  1862,  and  this  Act,  or  either  of  such  J^^c"^ 
Acts,  may  from  time  to  time  be  exercised  in  relation  to 
highway  districts,  highway  boards,  and  highway  parishes 
already  formed,  as  well  as  upon  the  occasion  of  forming 

new  highway  districts,  boards,  or  parishes  ;  and  where  an 
alteration  is  made  in  part  only  of  a  highway  district  the 
residue  of  that  district  shall  not  be  affected  thereby,  but 
shall  continue  subject  to  the  Highway  Acts  in  the  same 
manner  as  if  no  such  alteration  had  been  made. 

18.  The  expression  "  provisional  and  final  order ''  as  Definition  of 
used  in  this  Act,  shall  mean  a  provisional  and  final  order  "proviaional 
passed  and  published  in  manner  provided  by  this  Act  and  ^^/» 
the  Highway  Act,  1862,  with  the  necessary  variations  aa 

to  notices  and  otherwise. 
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Miscellaneous  Amendments. 

19.  Every  waywarden,  before  taking  his  seat  as  a  mem- 
ber of  a  highway  board,  shall  produce  a  certificate  of  his 
having  been  duly  elected  or  appointed  a  waywarden,  and 
such  certificate  shall,  in  the  case  of  an  elected  waywarden, 
be  signed  by  the  chairman  of  the  vestry  or  other  meeting 
at  which  he  was  elected ;  and  in  the  case  of  a  waywarden 
appointed  by  justices,  be  signed  by  the  justices  maMng  the 
appointment. 

A  waywarden  may  sit  as  such  for  more  places  than  one, 
but  he  shall  be  entitled  to  one  vote  only  as  waywarden. 

20.  Whereas  doubts  are  entertained  whether  the  forty- 
sixth  section  of  the  Highway  Act  of  1835  applies  to  a 
highway  district :  be  it  enacted,  that  that  section  shall  not 
apply  to  the  highway  board  of  any  highway  district  or  to 
any  parish  witmn  any  highway  district. 

Notwithstanding  anything  contained  in  the  Act  of  the 
session  of  the  twenty-sixth  and  twenty-seventh  years  of 
the  reign  of  her  present  Majesty,  chapter  sixty-one,  or  in 
any  other  Act,  any  waywarden  may  contract  for  the  supply 
or  cartage  of  materials  within  the  parish  for  which  he  is 
waywarden,  with  the  licence  of  two  justices  assembled  at 
petty  sessions,  such  licence  to  be  granted  on  the  applica- 
tion of  the  clerk  of  the  highway  board,  who  must  be 
authorized  to  make  such  appucation  by  a  resolution  of  his 
board  assembled  at  a  meetmg  of  which  notice  has  been 
given. 

21.  When  any  highway  board  consider  any  highway 
imnecessary  for  public  use,  they  may  direct  the  district 
surveyor  to  apply  to  two  justices  to  view  the  same,  and 
thereupon  the  like  proceedings  shall  be  had  as  where 

'  application  is  made  under  the  Highway  Act,  1835,  to 
procure  the  stopping  up  any  highway,  save  only  that  the 
order  to  be  made  thereupon,  instead  of  directing  the  high- 
way to  be  stopped  up,  shall  direct  that  the  same  shall 
cease  to  be  a  highway  which  the  parish  is  liable  to  repair, 
and  the  liability  of  the  parish  shall  cease  accordingly ;  and 
for  the  purpose  of  such  proceedings  under  this  enactment, 
such  variation  shall  be  made  in  any  notice,  certificate,  or 
other  matter  preliminary  to  the  making  of  such  order  as 
the  nature  of  the  case  may  require :  provided  that  if  at 


Digitized  by 


Google 


mGHWAY  ACT,  1864.  113 

any  time  thereafter,  upon  application  of  any  person  inter- 
ested in  the  maintenance  of  such  highway,  after  one 
month's  previous  notice  in  writing  thereof  to  the  clerk  of 
the  highway  board  for  the  district  in  which  such  highway 
ifl  situated,  it  appear  to  any  Court  of  General  or  Quarter 
Sessions  of  the  Peace  that  from  any  change  of  circum- 
stances since  the  time  of  the  making  of  any  such  order  as 
aforesaid  imder  which  the  liability  of  the  parish  to  repair 
such  highway  has  ceased  the  same  has  become  of  public 
use  and  ought  to  be  kept  in  repair  by  the  parish,  they  may 
direct  that  the  liability  of  the  parish  to  repair  the  same 
shall  revive  from  and  after  such  day  as  they  may  name  in 
their  order,  and  such  liability  shall  revive  accordingly  as 
if  the  first-mentioned  order  had  not  been  made ;  and  the 
said  Court  may  by  their  order  direct  the  expenses  of  and 
incident  to  such  application  to  be  paid  as  they  may  see  fit. 

22.  The  highway  board  of  any  district  may  from  time  Highway 

to  time  contract  for  any  time  not  exceeding  three  years  ****^"jy 
..1  T.   J        p  X  •  contract  to 

With  any  person  or  body  of  persons,  corporate  or  umncor-  repair  high- 

porate,  to  repair  any  highways,  turnpike  roads,  or  roads  ways  for 

over  county  or  other  bridges,  or  any  part  thereof,  for  the  ^^^.^^^^ 

repairing  of  which  such  persons  or  Dody  of  persons  are  othL  parties 

liable ;  and  any  persons  or  body  of  persons  liable  to  repair  are  liable. 

any  roads  may  contract  with  the  highway  board  for  the 

repairing  any  highways,  inclusive  as  aforesaid,  or  any  part 

thereof,  which  the  highway  board  is  liable  to  make  or 

repair ;  and  the  money  payable  under  any  contract  made 

in  pursuance  of  this  section  shall  be  raised  in  the  same 

manner  and  be  paid  out  of  the  same  rates  as  would  have 

been  applicable  to  defray  the  expenses  of  the  repair  of 

such  highways  if  no  contract  had  been  made  in  respect 

thereto. 

23.  Section  thirty-four  of  the  Highway  Act,  1862,  shall  Amendment 
be  construed  as  if,  instead  of  the  words  "  shall  be  adjudged  ^i^way^  ^' 
in  the  manner  provided  by  the  principal  Act  to  be  out  of  Act,  1862. 
repair,"  the  words  were  substituted,  "  shall  be  adjudged 

in  manner  provided  by  the  Highway  Act,  1862,  to  be  out 
of  repair." 

24.  The  hijghway  board  may  apply,  under  section  thirty-  Amendment 
five  of  the  Highway  Act  of  1862,  for  the  purpose  of  ^^^^  ^ 
making  any  highway  to  which  that  section  refers  a  hi^h-  Aof  <Ji862. 
way  to  be  repaired  and  maintained  by  the  parish  in  which 
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the  eame  is  dtoate,  and  upon  suoh  application  bein^  made 
the  same  proceedings  may  be  had  as  upon  the  application 
of  the  person  or  corporation  liable  to  repair  the  same. 

26 If  any  horse,  mare,  gelding,  bull,  ox,  cow, 

heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  goat,  kid,  or 
swine  is  at  any  time  found  straying  on  or  lyin^  about  any 
highway,  or  across  any  part  thereof,  or  by  the  sides  thereof, 
(except  on  such  parts  of  any  highway  as  pass  over  any 
common  or  waste  or  uninclosed  ground,)  the  owner  or 
owners  thereof  shall,  for  every  animal  so  found  straying  or 
lying,  be  liable  to  a  penalty  not  exceeding  five  shillings,  to 
be  recovered  in  a  summary  manner,  together  with  the 
reasonable  expense  of  removing  such  animal  from  the 
highway  where  it  is  found  to  me  fields  or  stable  of  the 
owner  or  owners,  or  to  the  common  pound  (if  any)  of  the 
parish  where  the  same  shall  be  found,  or  to  such  other 
place  as  may  have  been  provided  for  the  purpose :  pro- 
vided always,  that  no  owner  of  any  such  animal  shall  in 
any  case  pay  more  than  the  sum  of  thirty  shillings,  to  be 
recovered  as  aforesaid,  over  and  above  such  reasonable 
expenses  as  aforesaid,  including  the  usual  fees  and  charges 
of  the  authorized  keeper  of  the  pound :  provided  also,  that 
nothing  in  this  Act  shall  be  deemed  to  extend  to  take 
away  any  right  of  pasturage  which  may  exist  on  the  sides 
of  any  highway. 

26.  Any  notice  in  respect  of  which  no  other  mode 
of  service  is  provided  by  the  highway  board  in  pursuance 
of  powers  in  that  behalf  conferred  on  them,  and  any  pre- 
cept, summons,  or  order  issued  by  the  highway  board, 
may  be  served, — 

By  delivery  of  the  same  personally  on  the  party  re- 
quired to  be  served  ;  or 

By  leaving  the  same  at  the  usual  or  last  known  place  of 
abode  oi  such  party  as  aforesaid ;  or 

By  forwarding  the  same  by  post  as  a  prepaid  letter 
addressed  to  the  usual  or  last  imown  place  of  abode  of 
such  party. 

In  proving  service  of  a  document  by  post  it  shall  be 
sufficient  to  prove  that  the  document  was  properly  directed, 
and  that  it  was  put  as  a  prepaid  letter  into  the  post  office ; 
and  in  serving  notice  on  the  overseers  or  the  waywardens 
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(if  more  than  one)  of  any  parish  it  shall  be  sufficient  to 
serve  the  same  on  any  one  of  such  officers  in  a  parish. 

27 The  proceedings  of  highway  boards  shall  RegolationB 

....  be  subject  to  the  regulations  contained  in  the  first  J^^f^^^^ 
Schedule  to  this  Act  annex^.  t>oftro». 

[S.  28  rep.  38  &  39  Yict.  c.  66  (S.  L.  E.).] 

29.  A  justice  of  the  peace  acting  for  the  county  in  Qualification 
which  a  highway  district  is  situate,  if  he  is  resident  in  any  ^^  ^*  ^-fi^^ 
place  which  is  prohibited  either  altogether  or  without  the  ^*^      ^* 
consent  of  the  local  authority  from  being  included  in  a 
highway  district  by  the  seventh  section  of  the  Highway 

Act  of  1862,  and  which  is  surrounded  by  or  adjoins  in 
any  part  such  highway  district,  shall,  by  virtue  of  his 
office,  be  a  member  of  the  highway  board  of  such  district, 
subject  to  this  qualification,  that  if  in  pursuance  of  this 
section  any  justice  of  the  peace  would  be  entitled  to  be  a 
member  of  two  or  more  highway  boards  in  the  same 
county,  he  shall,  by  letter  under  his  hand,  addressed  to 
the  clerk  of  the  highway  board  for  which  he  elects  to  act, 
and  by  him  to  be  transmitted  to  the  clerk  of  the  peace  of 
the  county,  declare  of  which  of  the  said  highway  boards 
he  elects  to  be  a  member,  and  having  made  that  election 
he  shall  be  boimd  thereby,  and  shall  not  be  entitled  by 
virtue  of  his  office  of  justice  to  be  a  member  of  any  other 
of  the  said  boards. 

30.  The  appointment  of  any  officer  of  a  highway  board  Appointment 
may  be  made  by  a  minute  of  the  board,  signed  by  the  ?^5**®"°^ 
chairman  and  coimtersigned  by  the  clerk  of  the  board,  and 

any  appointment  so  made  shall  be  as  valid  as  if  it  were 
made  under  the  seal  of  the  board. 

31.  The  power  of  appointing  paid  collectors  of  highway  Power  to 
rates  with  the  consent  of  the  inhabitants  in  ves^y  as-  *^J??SjJ^^^ 
sembled,  which  is  vested  in  a  surveyor  by  the  Highway  Sghway  ^ 
Act,  1835,  and  all  the  provisions  of  that  Act  relating  to  rates, 
such  appointment,  shall  be  vested  in  and  extend  to  any 
waywarden  required  to  levy  rates  in  pursuance  of  the 
Highway  Act,  1862,  and  this  Act,  or  either  of  such  Acts ; 

and  for  the  purposes  of  this  Act  any  meeting  of  ratepayers 
entitled  to  elect  a  waywarden  or  waywardens  shall  be 
deemed  to  be  included  imder  the  expression  "  inhabitants 
in  vestry  assembled,"  as  used  in  this  section,  and  the 
Highway  Acts. 

i2 
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82.  .  .  .  The  salarieB  of  the  officers  appointed  for  each 
district,  and  any  other  expenses  incurred  by  any  highway 
board  for  the  common  use  or  benefit  of  the  several  parishes 
within  such  district,  shall  be  annually  charged  to  a  district 
fund  to  be  contributed  by  and  charged  upon  the  several 
highway  parishes  within  such  district  in  proportion  to  the 
rateable  value  of  the  property  in  each  parish,  but  the 
expenses  of  maintaining  and  keeping  in  repair  the  high- 
ways of  each  highway  parish  witnin  the  district,  and  all 
other  expenses  legally  payable  by  the  highway  board  in 
relation  to  such  parish,  including  any  sums  of  money  that 
would  have  been  payable  out  of  the  highway  rates  of  such 
parish  if  the  same  had  not  become  part  of  a  highway  dis- 
trict, except  such  expenses  as  are  in  this  Act  authorized  to 
be  charged  to  the  d^trict  fimd,  shall  be  a  separate  charge 
on  each  parish. 

The  rateable  value  of  the  property  in  each  parish  shall 
be  ascertained  according  to  the  valuation  list  or  other 
estimate  for  the  time  being  in  force  in  such  parish  for  the 
purposes  of  the  poor  rate,  or  if  no  such  valuation  list  or 
estimate  be  in  force,  then  in  such  maimer  as  may  be  deter- 
mined by  the  justices  in  petty  sessions,  subject  to  an  appeal 
by  any  person  aggrieved  to  the  next  general  or  quwrter 
sessions. 

33.  For  the  purpose  of  obtaining  payment  from  the 
several  highway  parishes  within  their  district  of  the  sums 
to  be  contobuted  by  them,  the  highway  board  shall  order 
precepts  to  be  issued  to  the  waywardens  or  overseers  of  the 
said  parishes  according  to  the  provisions  hereinafter  con- 
tained, stating  the  sum  to  be  contributed  by  each  parish, 
and  requiring  the  officer  to  whom  the  precept  is  addressed, 
within  a  time  to  be  limited  by  the  precept,  to  pay  the  sum 
therein  mentioned  to  the  treasurer  of  the  board. 

Where  a  highway  parish  is  not  a  parish  separately 
maintaining  its  own  poor,  or  where  in  any  highway  j^arish 
it  has,  for  a  period  of  not  less  than  seven  years  immediately 
preceding  the  passing  of  the  Highway  Act,  1862,  been  the 
custom  of  the  surveyor  of  highways  for  such  parish  to  levy 
a  highway  rate  in  respect  of  property  not  subject  by  law 
to  be  assessed  to  poor  rates,  me  precept  of  the  highway 
board  shall  be  addressed  to  the  waywarden  of  the  parish. 
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and  in  all  other  oases  it  shall  be  addressed  to  the 
oyerseers. 

Where  the  precept  is  addressed  to  a  waywarden  he  shall 
pay  the  sum  thereby  required  out  of  a  separate  rate,  and 
such  separate  rate  ^all,  in  the  case  of  a  parish  in  which 
for  such  period  aforesaid  it  has  been  the  custom  of  the 
surveyor  of  highways  to  levy  a  highway  rate  in  respect  of 
property  not  subject  by  law  to  be  assessed  to  poor  rate,  be 
assessed  on  and  levied  £rom  the  persons  and  m  respect  of 
the  property  on,  from,  and  in  respect  of  which  the  same 
has  Seen  assessed  and  levied  during  such  period  as  afore- 
said, and  in  all  other  cases  such  rate  shall  oe  assessed  on 
and  levied  from  the  persons  and  in  respect  of  the  property 
on,  from,  and  in  respect  of  which  a  poor  rate  would  lie 
assessable  and  leviable  if  the  parish  oi  which  he  is  way- 
warden were  a  place  separately  maintaining  its  own  poor. 

No  rate  leviable  by  a  waywarden  under  this  Act  shall 
be  payable  until  the  same  has  been  published  in  manner 
in  wluch  rates  for  the  relief  of  the  poor  are  by  law  required 
to  be  published. 

A  waywarden  shall  account  to  the  highway  board  for 
tibe  amount  of  all  rates  levied  by  him,  and  at  the  expira- 
tion of  his  term  of  oflBce  shall  pay  any  surplus  in  his  hands 
arising  from  any  rate  so  levied,  above  the  amount  for 
which  the  rate  was  made,  to  the  treasurer  of  the  hic^hway 
board,  to  the  credit  of  the  parish  within  which  such  rate 
was  made,  and  such  surplus  shall  go  in  reduction  of  the 
next  highway  rate  that  may  be  leviable  in  such  parish. 

Where  the  precept  is  addressed  to  the  overseers  they 
shall  pay  the  sum  thereby  required  out  of  a  poor  rate  to 
be  levied  by  them,  or  out  of  any  monies  in  their  hands 
applicable  to  the  relief  of  the  poor. 

No  contribution  required  to  be  paid  by  any  parish  at 
any  one  time  in  respect  of  highway  rates  shall  exceed  the 
sum  of  tenpence  in  the  poimd,  and  the  ag^gate  of  con- 
tributions required  to  be  paid  by  any  pmsh  in  any  one 
year  in  respect  of  highway  rates  shall  not  exceed  the  sum 
of  two  shillings  and  sixpence  in  the  pound,  except  with 
the  consent  of  four-fifths  of  the  ratepayers  of  the  parish 
in  which  such  excess  may  be  levied  present  at  a  meeting 
specially  called  for  the  purpose,  of  wmch  ten  days  previous 
notice  has  been  given  by  the  waywarden  of  such  parish, 
and  then  only  to  such  extent  as  may  be  determined  by 
such  meeting. 
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All  STimB  of  money  payable  in  pursuance  of  the  precepts 
of  a  highway  board  shall,  whether  they  are  or  not  payable 
by  the  overseers  of  the  poor,  be  subject  to  all  charges  to 
which  ordinary  highway  rates  are  subject  by  law. 

34.  All  waywardens  and  overseers  to  whom  precepts  of 
a  highway  board  are  hereby  directed  or  authorized  to  be 
issued  shall  within  their  respective  parishes  have  the  same 
powers,  remedies,  and  privileges,  for  and  in  respect  of 
assessing  and  levying  any  rates  required  to  be  levied  for 
maiing  payments  to  a  highway  board,  in  the  case  of  over- 
seers, as  they  have  in  assessing  and  levying  ordinary  rates 
for  the  relief  of  the  poor,  and  in  the  case  of  waywardens  as 
they  would  have  if  the  parish  of  which  they  are  way- 
wardens were  a  place  separately  maintaining  its  own  poor, 
and  they  were  overseers  thereof,  and  the  rate  to  be  levied 
by  them  were  a  duly  authorized  i>oor  rate. 

36.  If  any  payment  required  to  be  made  by  the  over- 
seers or  waywardens  of  any  parish  of  monies  due  to  a 
highway  board  is  in  arrear,  it  shall  be  lawful  for  any 
justice,  on  application  under  the  hand  of  the  chairman  for 
the  time  being  or  by  the  clerk  of  such  board,  to  simimon 
the  said  overseers  or  waywardens  to  show  cause  at  petty 
sessions  why  such  payment  has  not  been  made ;  and  the 
justices  at  such  petty  sessions,  after  hearing  the  complaint 
preferred  on  behalf  of  the  board,  may,  if  they  think  fit, 
cause  the  amount  of  payment  in  arrear,  together  with  the 
costs  occasioned  by  such  arrear,  to  be  levied  and  recovered 
from  the  said  overseers  or  waywardens,  or  anv  of  them,  in 
like  manner  aa  monies  assessed  for  the  relief  of  the  poor 
may  be  levied  and  recovered,  and  the  amoimt  of  such 
arrear,  together  with  the  costs  aforesaid,  when  levied  and 
recovered,  to  be  paid  to  the  said  board. 


Acootmtsto 
be  sent  to 
members  of 
board,  ftc. 
and  to  be 
open  to 
inspection. 


Accounts  of  Board. 

36 Within  thirty  days  after  the  signature  of 

the  accounts  by  the  chairman  the  board  shadl  cause  a 
statement  showing  the  receipt  and  expenditure  in  respect 
of  each  parish,  and  the  apportioned  part  of  expenditure 
chargeable  thereto  in  respect  of  the  district  fund,  and  such 
other  particulars  and  in  such  form  as  the  Secretary  of  State 
may  direct,  to  be  printed,  and  sent  by  post  or  otherwise  to 
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each  member  of  the  board,  and  to  the  overseers  of  erery 
parish  within  the  district  having  overseers ;  and  the  clerK 
of  the  board  shall  furnish  a  copy  of  such  statement  to  any 
ratepayer  or  owner  of  property  situate  within  the  district, 
on  his  application,  and  on  the  payment  of  a  sum  not 
exceeding  one  penny. 

The  books  of  account  of  the  board  shall  at  all  seasonable 
times  be  open  to  the  inspection  of  any  ratepayer  of  any 
highway  parish  within  the  district  of  the  board. 

37.  If  any  person  feels  aggrieved  by  any  rate  levied  on  Persons 
him  for  the  purpose  of  raising  monies  payable  imder  a  Jf^J^^a*^ 
precept  of  a  highway  board  on  the  ground  of  incorrectness  may  appeal 
in  the  valuation  of  any  property  included  in  such  rate,  or  in  manner 
of  any  person  being  put  on  or  left  out  of  such  rate,  or  of  6^^^^iu"r4 
the  inequality  or  imfaimess  of  the  sum  charged  on  any  o.  96. 
person  or  persons  therein,  he  may  appeal  to  the  justices  in 

special  sessions  in  manner  provided  by  the  Act  of  the  session 
of  the  sixth  and  seventh  years  of  the  reign  of  his  Majesty 
King  William  the  Fourth,  chapter  ninety-six,  sections  six 
and  seven,  and  all  the  provisions  of  the  said  section  shall 
be  applicable  to  such  appeal. 

38.  Where  any  waywarden  of  a  highway  parish  of  a  Power  to 
district,  or  any  ratepayer  of  such  parish,  feels  aggrieved  in  *^fi!^ 
respect  of  the  matters  following :  seeaionfl 

(1.)  In  respect  of  any  order  of  the  highway  board  for  ^^^^0^90 
the  repair  of  any  highway  in  his  parish  on  the  and  expend!- 
ground  that  such  highway  is  not  legally  repair-  *'*"»  *^' 
able  by  the  parish,  or  in  respect  of  any  other 
order  of  the  board  on  the  ground  that  the  matter 
to  which  such  order  relates  is  one  in  regard  to 
which  the  board  have  no  jurisdiction  to  make  an 
order; 

(2.)  In  respect  of  any  item  of  expense  charged  to  the 
separate  account  of  his  parish  on  the  ground  that 
such  item  of  expense  has  not  in  fact  been  incurred 
or  has  been  incurred  in  respect  of  a  matter  upon 
which  the  board  have  no  authority  by  law  to 
make  any  expenditure  whatever ; 

(3.)  In  respect  of  any  item  of  expenditure  charged  to 
the  district  fund  on  the  ground  that  such  item  of 
expense  has  not  in  fact  been  incurred,  or  has  been 
incurred  in  respect  of  a  matter  upon  which  the 
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board  has  no  authority  by  law  to  make  any 
expenditure  whatever ; 
(4.)  In  respect  of  the  contribution  required  to  be  made 
by  each  parish  to  the  district  fimd  on  the  ground 
that  such  amount,  when  compared  with  the  con- 
tribution of  other  parishes  in  the  district,  is  not 
according  to  the  proportion  required  by  this  Act ; 

he  may,  upon  complying  with  the  conditions  hereinafter 
mentioned,  appeal  to  the  Court  of  General  or  Quarter 
Sessions  having  jurisdiction  in  the  district ;  but  no  appeal 
shall  be  had  in  respect  of  anv  exercise  of  the  discretion  of 
the  board  in  matters  within  their  discretion ;  and  no  appeal 
shall  be  had  except  in  respect  of  the  matters  and  upon  the 
grounds  hereinbefore  mentioned. 

39.  No  appeal  shall  be  entertained  by  any  Court  of 
General  or  Quarter  Sessions  in  pursuance  of  this  Act, 
unless  the  following  conditions  have  been  complied  with : 

(1.)  Notice  of  the  intention  of  appeal  must  be  served 
by  the  appellant  on  the  clerk  of  the  highway 
board  in  the  case  of  an  appeal  against  an  order 
within  two  months  after  the  order,  and  in  the 
case  of  an  appeal  in  respect  of  any  item  of  ex- 
pense or  contribution  witnin  one  month  after  the 
statement  of  the  account  of  the  board  has  been 
sent  to  each  member  of  the  board  as  hereinbefore 
mentioned : 

(2.)  The  notice  must  state  the  matter  appealed  against, 
and  the  ground  of  the  appeal : 

On  the  receipt  of  the  notice  the  board  may  serve  a 
counter-notice  on  the  appellant,  requiring  him  to  appear  in 
person  or  by  his  agent  at  the  next  meeting  of  the  board, 
and  support  his  appeal.  On  hearing  the  appellant  the 
board  may  rectify  the  matter  complained  of,  and  if  they 
do  so  to  a  reasonable  extent,  and  tender  to  the  appellant  a 
reasonable  sum  for  the  costs  of  his  attendance,  it  shall  not 
be  lawful  for  the  appellant  to  proceed  with  his  appeal.  In 
any  other  case  the  appellant  may  proceed  with  ms  appeal, 
and  the  reasonable  costs  of  his  attendance  on  the  board 
shall  be  deemed  part  of  the  costs  of  the  appeal. 

40.  If  at  any  time  after  notice  of  appeal  has  been  given 
it  appears  to  the  Court  of  General  or  Quarter  Sessions,  on 
the  application  of  either  party  in  the  presence  of  or  after 
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notice  has  been  given  to  the  other  party,  that  the  matter 
in  question  in  such  appeal  consists  only  or  in  part  of 
matters  of  mere  account  which  cannot  be  satisfactorily 
tried  by  the  Court,  it  shall  be  lawful  for  such  Court  to  order 
that  such  matters,  either  wholly  or  in  part,  be  referred  to 
the  arbitration  of  one  or  more  persons,  to  be  appointed  by 
the  parties,  or,  in  case  of  disagreement,  by  the  Coiurt ;  and 
the  award  made  on  such  arbitration  shall  be  enforceable 
by  the  same  process  as  the  order  of  the  Court  of  Quarter 
oessions. 

41.  The  provisions  of  the  Common  Law  Procedure  Act,  Provisions  of 
1854,  relating  to  compulsory  references,  shall  be  deemed  ^^,^J^.^^*^*' 
to  extend  to  arbitrations  directed  by  the  Court  of  Quarter  crated. 
Sessions ;  and  the  word  "  Court "  in  the  said  Act  shall  be 

deemed  to  include  the  Court  of  Quarter  Sessions. 

42.  If  upon  the  hearing  of  the  appeal  it  appears  to  the  Proceedings 
Court  that  the  question  in  dispute  involves  an  inquiry  as  to  <»  appeal, 
whether  a  road  is  or  is  not  a  highway  repairable  by  the 

public,  or  an  inquiry  as  to  any  other  important  matter  of 
fact,  the  Court  may  either  themselves  decide  such  question, 
or  may  impanel  a  jury  of  twelve  disinterested  men  out  of 
the  persons  returned  to  serve  as  jurymen  at  such  quarter 
sessions,  and  submit  to  such  jury  such  questions  in  relation 
to  the  matters  of  fact  in  dispute  as  the  Court  think  fit ; 
and  the  verdict  of  such  jury,  after  hearing  the  evidence 
addu(^  shall  be  conclusive  as  to  the  questions  submitted 
to  them. 

The  questions  so  submitted  shall  be  in  the  form  and 
shall  be  tried  as  nearly  as  may  be  in  the  manner  in  which 
feigned  issues  are  ordinarily  tried,  and  the  Court  shall 
decide  the  parties  to  be  plaintiffs  and  defendants  in  such 
trials. 

Subject  as  aforesaid,  the  Court  may,  upon  the  hearing  of 
any  appeal  under  this  Act,  confirm,  reverse,  or  modify  any 
order  oi  the  highway  board,  or  rectify  any  account  appealed 
against. 

43.  If  the  appellant  is  successful,  the  costs  shall,  unless  Costs  of 
the  Court  otherwise  orders,  be  paid  by  the  board,  and  shall  ftpp«al- 
be  charged  to  the  parishes  within  the  jurisdiction  of  the 
board  other  than  the  parish  to  which  the  appellant  belongs 

in  the  same  proportions  in  which  such  parishes  contribute 
to  the  common  fund  of  the  board. 
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If  the  appellant  is  unsuccessful,  the  board,  if  the  way- 
warden be  the  appellant,  may  charge  the  costs  of  the  appeal 
to  the  parish,  to  which  the  appellant  belongs,  in  the  same 
manner  as  if  they  were  expenses  incurred  in  repairing  the 
roads  in  such  parish,  and  may  levy  the  sum  accordingly, 
and  may  carry  the  sum  so  levied  to  the  account  of  the 
several  parishes  within  the  jurisdiction  of  the  board,  other 
than  the  parish  to  which  the  appellant  waywarden  belongs, 
in  the  same  manner  as  if  they  were  expenses  contributed 
by  such  parishes  to  the  common  fund  of  the  board,  but  if 
some  ratepayer  other  than  the  waywarden  is  the  appellant, 
the  Court  may  order  the  costs  of  the  appeal  to  be  paid  by 
such  appellant ;  and  such  costs  shall  be  recoverable  in  the 
same  manner  as  a  penalty  is  recovered  under  the  Highway 
Act,  1862. 

44.  Places  situate  in  different  counties,  and  places  situate 
partly  in  one  county  and  partly  in  another  county,  when 
imited  in  one  highway  district,  shall,  for  all  matters  con- 
nected with  the  provisions  of  this  Act  relating  to  appeals 
to  quarter  sessions  against  accounts,  be  deemed  to  be 
subject  to  the  jurisdiction  of  the  justices  of  the  county  in 
which  the  district  is  situate  to  which  such  places  shall  have 
been  imited  by  any  provisional  and  final  order  or  orders, 
or  to  which  after  the  peissing  of  this  Act  any  such  district 
shall  be  declared  to  be  subject  by  the  orders  constituting 
the  same,  in  the  same  manner  as  if  all  such  places  or  parts 
of  places  were  situate  in  such  county. 


In  case  of 
default  of 
highwa7 
board 


Supplemental  Promeions. 

46.  If  the  highway  board  of  a  district  make  default  in 
appointing  a  treasurer,  clerk,  and  district  surveyor,  or  any 
of  such  officers,  in  pursuance  of  the  Highway  Act,  1862, 
within  three  months  after  the  day  fixed  by  the  justices  for 
the  holding  of  the  first  meeting  of  the  board,  or  within 
three  months  after  a  vacancy  occurring  in  any  of  the  said 
offices,  the  justices  in  general  or  quarter  sessions  assembled 
may,  if  they  think  fit,  appoint  a  person  to  any  of  the  said 
offices  in  respect  of  which  the  default  has  been  made,  and 
may  fix  the  salary  to  be  paid  to  the  officer  appointed  ;  and 
any  such  appointment  shall  take  effect  and  salary  be  re- 
coverable in  the  same  manner  as  if  the  officer  appointed 
by  the  justices  had  been  appointed  by  the  highway  board 
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of  the  district ;  and  it  shall  not  be  lawful  for  such  board, 
without  the  consent  of  the  said  justices,  to  remove  any 
oflBcer  appoiuted  by  them  under  this  section,  or  to  lessen 
his  salary  within  one  year  from  the  date  of  his  ap- 
pointment. 

46.  The  justices  assembled  in  petty  sessions  at  their  Jurwdiction 
Tisual  place  of  meeting  may  exercise  any  jurisdiction  which  of  justices 
they  are  authorized  umder  the  Highway  Acts  or  any  of  ^^*^ 
them  to  exercise  in  special  sessions  ;  and  no  justice  of  the 

peace  shall  be  disabled  from  acting  as  such  at  any  petty  or 

rial  or  general  quarter  sessions  in  any  matter  merely  on 
ffround  that  he  is  by  virtue  of  his  office  a  member  of 
any  highway  board  complaining,  interested,  or  concerned 
in  such  matter,  or  has  acted  as  such  at  any  meeting  of  such 
board. 

47.  A  highway  board  may  make  such  improvements  as  Power  of 
are  hereinafter  mentioned  in  the  highways  within  their  ^f^?^ 
jurisdiction,  and  may,  with  the  approval  of  the  justices  in  make  im- 
general  or  quarter  sessions  assembled,  borrow  money  for  provements 
the  purpose  of  defraying  the  expenses  of  such  improve-  ^<^^7or^ 

ments  :  tiie  same,  but 

Previously  to  applying  for  the  approval  of  the  justices  the  previously  to 
highway  board  snail  cause  an  estimate  of  the  expense  of  ^^J^^to 
the  improvements  to  be  made,  and  two  months  at  the  be  made, 
least  before  making  their  application  shall  give  notice  of 
their  intention  so  to  do. 

The  notice  shall  state  the  following  particulars : 

(1.)  The  nature  of  the  work,  the  estimated  amount  of 
expense  to  be  incurred,  and  the  sum  proposed  to 
be  borrowed : 

(2.)  The  parish  or  parishes  within  the  district  by  which 
the  sum  borrowed  and  the  interest  thereon  is  to 
be  paid,  and  in  case  of  more  parishes  than  one 
being  made  liable  to  pay  the  principal  and 
interest  the  annual  amounts  to  be  contributed  by 
each  parish  towards  the  payment  thereof : 

(3.)  The  number  of  years  within  which  the  principal 
monies  borrowed  are  to  be  paid  off,  not  exceed- 
ing twenty  years,  and  the  amount  to  be  set 
apart  in  each  year  for  paying  off  the  same : 

(4.)  The  sessions  at  which  the  application  is  to  be  made. 
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Notice  shall  be  given  as  follows : 

(1.)  By  transmitting  a  copy  to  the  clerk  of  the  peace 
for  the  county  or  division  : 

(2.)  By  placing  a  copy  of  such  notice  for  three  succes- 
sive Sundays  on  the  church  door  of  every  church 
of  the  parish  or  parishes  on  behalf  of  which  such 
works  are  to  be  done,  or,  in  the  case  of  any  place 
not  having  a  church,  in  some  conspicuous  posi- 
tion in  such  place. 

Upon  the  hearing  of  the  application  any  person  or 
persons  may  oppose  the  approval  of  the  justices  being 
given,  and  it  shall  be  lawful  for  the  justices  to  give  or 
withhold  their  approval,  with  or  without  modification,  as 
they  think  just. 

All  monies  borrowed  in  pursuance  of  this  Act,  together 
with  the  interest  thereon,  shall  be  a  first  charge  on  the 
highway  rates  of  each  paiish  liable  to  contribute  to  the 
payment  thereof,  after  paying  the  sums  due  to  the  high- 
way board  on  account  of  the  district  fund,  in  the  same 
manner,  so  far  as  the  creditor  is  concerned,  as  if  the  money 
had  been  borrowed  on  account  of  each  parish  alone ;  and 
the  sums  necessary  to  repay  the  said  Dorrowed  monies, 
with  interest,  shall  in  each  such  parish  be  recoverable  in 
the  same  manner  as  if  they  were  expenses  incurred  by  the 
board  in  keeping  in  repair  the  highways  of  that  pariwi. 

But  it  shall  be  the  duty  of  the  highway  boani,  in  case 
of  any  one  parish  paying  more  than  its  share  of  such 
borrowed  money,  or  of  the  interest  thereon,  to  make  good 
to  that  parish  the  excess  so  paid  out  of  the  rates  of  the 
other  parishes  liable  to  contribute  thereto. 

The  justices  may  from  time  to  time  make  general  orders 
in  relation  to  the  mode  in  which  applications  are  to  be 
made  to  them  for  their  consent  under  this  Act  to  the 
borrowing  of  any  monies. 

Definition  of       48.  The  foUowing  works  shall  be  deemed  to  be  improve- 

improve-         ments  of  highways : 

mente.  ^  j  j  ipj^^  conversion  of  any  road  that  has  not  been  stoned 

into  a  stoned  road  : 
(2.)  The  widening  of  any  road,  the  cutting  off  the 
comers  in  any  road  where  land  is  required  to  be 
purchased  for  that  purpose,  the  levelling  roads, 
the  making  any  new  road,  and  the  building  or 
enlarging  bridges : 
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(3.)  The  doing  of  any  other  work  in  respect  of  highways 
beyond  ordinary  repairs  essential  to  placing  any 
existing  highway  in  a  proper  state  of  repair. 

49.  Any  parish  may,  with  the  consent  of  its  waywarden,  Power  for 
contribute  to  any  improvements  made  in  another  parish,  ??i^®"?°^ 
whether  situate  or  not  in  the  same  district,  if  such  first-  contribute  to 
mentioned  parish  consider  such  improvements  to  be  for  its  improye- 
benefit ;  and  any  highway  board  may  contribute  to  any  nients. 
improvements  made  in  another  district  if  such  improve- 
ments are,  in  the  opinion  of  the  highway  board  of  the 
first-mentioned  district,  for  the  benefit  of  their  district. 
The  contribution  to  be  made  by  one  ^sxish.  to  another 
shall  be  payable  in  the  same  manner  as  if  such  contribu- 
tions were  monies  due  from  the  contributing  parish  in 
respect  of  expenses  incurred  in  keeping  in  repair  the 
highways  of  that  parish,  and  monies  contributed  by  one 
dii^ct  to  another  district  shall  be  payable  out  of  the 
oommon  fund  of  the  contributing  district. 

60.  The  clauses  of  the  Commissioners  Clauses  Act,  1847,  Certam 
with  respect  to  mortgages  to  be  created  by  the  commis-  J^&^i^Vict 
sioners,  shall  form  part  of  and  be  incorporated  with  this  o.  16,  inoor- 
Act,  and  any  mortgagee  or  assignee  may  enforce  payment  porated. 

of  his  principal  and  interest  by  appointment  of  a  receiver. 

In  the  construction  of  the  said  clauses  'Hhe  commis- 
sioners "  shall  mean  "  the  highway  board." 

Mortga^s  and  transfers  of  mortgages  shall  be  valid  if 
made  in  the  forms  prescribed  by  the  last-mentioned  Act, 
or  in  the  forms  appearing  in  the  second  schedule  annexed 
to  this  Act,  or  as  near  thereto  as  circumstances  admit. 

61.  From  and  after  the  passing  of  this  Act  if  any  person  Ab  to  en- 
shall  encroach  by  making  or  causing  to  be  made  any  oro*chment 
building,  or  pit,  or  hedge,  ditch,  or  other  fence,  or  by  ^^'^  ^fi^^^*y*- 
placing  any  dunfi^,  compost,  or  other  materials  for  dressing 

land,  or  any  rubbish,  on  the  side  or  sides  of  any  carriage- 
way or  cartway  within  fifteen  feet  of  the  centre  thereof,  or 
by  removing  any  soil  or  turf  from  the  side  or  sides  of  any 
carriageway  or  cartway,  except  for  the  purpose  of  im- 
proving the  road,  and  by  order  of  the  highway  board,  or, 
where  there  is  no  highway  board,  of  the  surveyor,  he  shall 
be  subject  on  conviction  for  every  such  ofEence  to  any  sum 
not  exceeding  forty  shillings,  notwithstanding  that  tiie 
whole  space  of  fifteen  feet  from  the  centre  of  such  car- 
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8  &  9  Vict. 
o.  18  and 
23  &  24  Viot. 
o.  106,  in- 
corporated. 


riageway  or  cartway  has  not  been  maintained  with  stones 
or  other  materials  used  in  forming  highways ;  and  it  shall 
be  lawful  for  the  justices  assembled  at  petty  sessions,  upon 
proof  to  them  made  upon  oath,  to  levy  the  expenses  of 
taking  down  such  building,  hedge,  or  fence,  or  filling  up 
such  ditch  or  pit,  and  removing  such  dung,  compost, 
materials,  or  rubbish  as  aforesaid,  or  restoring  the  injury 
caused  by  the  removal  of  such  soil  or  turf,  upon  the  person 
offending :  provided  always,  that  where  any  carriageway 
or  cartway  is  fenced  on  ooth  sides  no  encroachment  as 
aforesaid  shall  be  allowed  whereby  such  cfirriageway  or 
cartway  shall  be  reduced  in  width  to  less  than  thirty  feet 
between  the  fences  on  each  side. 

62.  The  highway  board  may  and  is  hereby  authorized 
to  contract  for  purchasing,  getting,  and  carrying  the 
materials  required  for  the  repair  of  tne  highways,  and  for 
maintaining  and  keeping  in  repair  all  or  any  part  of  the 
highways  of  any  parish  within  their  highway  district,  for 
any  period  not  exceeding  three  years. 

63.  A  highway  board  for  the  purpose  of  improving  the 
highways  within  their  district  may  purchase  such  lands  or 
easements  relating  to  lands  as  they  may  require ;  and  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  Act 
amending  the  same  passed  in  the  session  of  the  twenty- 
third  and  twenty-fourth  years  of  the  reign  of  Her  present 
Majesty,  chapter  one  hundred  and  six,  shall  be  incorporated 
with  this  Act,  with  the  exception  of  the  clauses  relating  to 
the  purchase  of  land  otherwise  than  by  agreement. 

In  the  construction  of  this  Act  and  the  said  incorporated 
Acts  this  Act  shall  be  deemed  to  be  the  special  Act,  and 
the  board  shall  be  deemed  to  be  the  promoters  of  the 
undertaking,  and  the  word  "land"  or  "lands"  shall 
include  any  easement  in  or  out  of  lands. 


Digitized  by 


Google 


HIGHWAY  ACT,  1864.  1^7 


FIRST  SCHEDULE. 


Proceedings  of  Highway  Boards* 

(1.)  The  board  shall  meet  for  the  despatch  of  business,  and  shall 
from  time  to  time  make  such  regulations  with  respect  to  the 
summoning,  notice,  place,  management,  and  adjournment 
of  such  meetings,  and  generally  with  respect  to  the  trans- 
action and  management  of  busmess,  including  the  quorum 
at  meetings  of  the  board,  as  they  think  fit,  subject  to  the 
following  conditions : 

(a)  The  first  meeting  after  the  formation  of  the  district  shall 
be  held  at  the  time  and  place  fixed  by  the  order  of  the 
justice  in  that  behalf ; 

(6)  One  ordinary  meeting  shall  be  held  in  each  period  of  four 
months,  and  of  such  meetings  one  shall  be  held  on  some 
day  between  the  seventh  and  fourteenth  days  of  April ; 

(c)  An  extraordinary  meeting  may  be  summoned  at  any  time 

on   the    requisition  of  three  members  of   the    board 
addressed  to  the  clerk  of  the  board ; 

[d)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not 

less  than  three  members ; 
(c)  Every  question  shall  be  decided  by  a  majority  of  votes  of 

the  members  voting  on  that  question ; 
(y)  The  names  of  the  members  present  at  a  meeting  shall  be 

recorded. 

(2.)  The  board  shall  at  the  first  meeting,  and  afterwards  from  time 
to  time  at  their  first  meeting  after  each  annual  appointment 
of  members  of  the  board  as  hereafter  mentioned,  appoint 
one  of  their  members  to  be  chairman  and  one  other  of  their 
members  to  be  a  vice-chairman  for  the  year  following  such 
choice. 

(3.)  If  any  casual  vacancy  occur  in  the  office  of  chairman  or 
vice-chairman,  the  board  shall,  as  soon  as  they  conveniently 
can  after  the  occurrence  of  such  vacancy,  choose  some 
member  of  their  number  to  fill  such  vacancy;  and  every 
such  chairman  or  vice-chairman  so  elected  as  last  aforesaid 
shall  continue  in  office  so  long  only  as  the  person  in  whose 
place  he  may  be  so  elected  would  have  been  entitled  to  con- 
tinue if  such  vacancy  had  not  happened. 

(4.)  If  at  any  meeting  the  chairman  is  not  present  at  the  time 
appointed  for  hol£ng  the  same,  the  vice-chairman  shall  be 
the  chairman  of  the  meeting ;  and  if  neither  the  chairman 
nor  vice-chairman  shall  be  present,  then  the  members  pre- 
sent shall  choose  some  one  of  their  number  to  be  a  chairman 
of  such  meeting. 

(5.)  In  case  of  an  equality  of  votes  at  any  meeting  the  chairman 
for  the  time  being  of  suoh  meeting  shall  have  a  second  or 
casting  yote. 
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(6.)  All  orders  of  the  board  for  payment  of  money,  and  all  pre- 
cepts issued  by  the  board,  shall  be  deemed  to  be  duly  executed 
if  signed  by  two  or  more  members  of  the  board  authorized 
to  sign  them  bv  a  resolution  of  the  board,  and  countersigned 
by  the  derk ;  but  it  shall  not  be  necessary  in  any  legal  pro- 
ceeding to  prove  that  the  members  signing  any  such  order  or 
preceot  were  authorized  to  sign  them,  and  such  authority 
shall  DC  presumed  until  the  contrary  is  proved. 


SECOND  SCHEDULE. 


FORMS. 


Note.— fiftf 
sect,  60  of  Act. 
Note^—Siffh- 
way  rate  in* 
eludes  poor 
rate  when  the 
highways  are 
maintained  out 
of  poor  rate. 
See  stct.  33 
of  Act, 

Note.— JETi^A- 
wat/  parish 
means  every 
parish  that 
separately 
returns  a 
waywarden  or 
waywardens  to 
the  highway 
board.     See 
sect,  3  of  Act, 


Form  of  Mortgage. 

The  highway  board  of  the  district,  in  consideration  of 

pounds  paid  to  the  treasurer  of  the  said  board  by  ^.5.  of  , 

assigns  iinto  the  said  A,B.,  his  executors,  administrators,  and 
assigns,  such  proj)ortion  of  the  highway  rates  leviable  in  the  high- 
way parish  or  paiishes  of  [name  the  parishes]  as  the  said  sum  of 
pounds  bears  to  the  whole  sum  borrowed  on  the  credit  of  the 
said  rates,  to  hold  to  the  said  A,B.y  his  executors,  administrators, 
and  assigns,  until  the  said  sum  of  pounds,  with  interest  at 

the  rate  of  pounds  per  centum  per  annum,  is  paid. 

The  interest  on  this  mortgage  will  be  paid  at  on  the 

day  and  days  of  in  every  year. 

The  principal  will  be  paid  at  on  the  day  of 

Given  under  our  corporate  seal  this  day  of  18    . 

Note. — The  mortgage  must  be  under  the  corporate  seal  of 
the  hoard,  and  duly  stamped.  See  Commis- 
sionere  Clauses  Act,  10  Vict.  c.  16,  s.  75. 

Transfer  of  Mortgage  hy  Indorsement. 

The  within-named  A.B.,  in  consideration  of  the  sum  of 
pounds  paid  to  him  by  (7./).,  of  hereby  transfers  to  the  said 

C.D.y  his  executors,  adfmiDistrators,  and  assigns,  all  his  interest  in 
the  monies  secured  by  the  within- written  mortgage  and  in  the 
within-named  rates. 

In  witness  whereof  the  said  A.B.  has  hereunto  set  his  hand  and 
seal  this  day  of  18    . 

Note. — The  transfer  must  he  under  seal  and  duly  stamped. 
See  sect.  77  of  Commissioners  Clauses  Ad, 
10  Vict.  c.  16. 
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THE  LOCOMOnVES  ACT,  1865. 

(28  &  29  Vict.  c.  83.) 

An  Act  for  further  regulating  the  Use  of  Locomotives 
on  Turnpike  and  other  Roads  for  agricultural 
and  other  purposes.*  [5th  July,  1865.] 

[Preamble  recites  24  &  25  Viet.  e.  70.] 

1.  This  Act  .  .  .  shall  cease  and  determine  on  the  first  Duration 
of  September  one  thousand  eight  hundred  and  sixty-seven.  ^^  ^^• 

2.  After  the  commencement  of  this  Act,  and  so  long  as  Certain 
ihe  same  shall  continue  in  force,  the  fifth,  ninth,  eleventh,  ^l^f  y.  ^ 
and  fifteenth  sections  of  the  said  recited  Act,  and  all  orders  c.70, repealed, 
made  in  pursuance  of  the  said  fifth  section,  are  hereby 
repealed. 

S.  Every  locomotive  propelled  by  steam  or  any  other  Roles  for  the 
than  animal  power  on  any  turnpike  road  or  public  high-  ^^^^^S^ 
way  shall  be  worked  according  to  the  following  rules  and  locomotivea 
regulations:  viz.  on  turnpike 

[Firstly,!  at  least  three  persons  shall  be  employed  to  drive  highways  as 
or  conduct  such  locomotive,  and  if  more  than  two  herein  stated, 
waggons  or  carriages  be  attached  thereto,  an  addi- 
tional- person  shall  be  employed,   who    shall   take 
charge  of  such  waggons  or  carriages :] 

[Secondly,?  one  of  such  persons,  while  any  locomotive  is 
in  motion,  shall  precede  such  locomotive  on  foot  by 
not  less  than  sixty  yards,  and  shall  carry  a  red  flag 
constantly  displayed,  and  shall  warn  the  riders  and 
drivers  of  horses  of  the  approach  of  such  locomotives, 
and  shall  signal  the  driver  thereof  when  it  shall  be 
necessary  to  stop,  and  shall  assist  horses,  and  carriages 
drawn  by  horses,  passing  the  same :] 

Thirdly,  the  drivers  of  such  locomotives  shall  give  as 
much  space  as  possible  for  the  passing  of  other  traffic: 

*  This  Act  has  been  continued  from  year  to  year  by  the  Expiring 
Laws  Continuance  Acts. 

t  Bep.  by  the  Locomotiyes  Act,  1898. 

X  The  words  in  brackets  rep.  as  to  Scotland,  41  k  42  Yiot.  o.  58,  s.  4 ; 
and  as  to  England,  41  &  42  Vict.  c.  77,  s.  29. 


8. 
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Fourthly,  the  whistle  of  such  locomotive  shall  not  be 
sounded  for  any  purpose  whatever ;  nor  shall  the 
cylinder  taps  be  opened  within  sight  of  any  person 
riding,  driving,  leading,  or  in  charge  of  a  horse  upon 
the  road ;  nor  shall  the  steam  be  allowed  to  attam  a 
pressure  such  as  to  exceed  the  limit  fixed  by  the 
safety  valve,  so  that  no  steam  shall  blow-off  when  the 
locomotive  is  upon  the  road : 

Fifthly,  every  such  locomotive  shall  be  instantly  stopped, 
on  the  person  preceding  the  same,  or  any  other  person 
with  a  horse,  or  carriage  drawn  by  a  horse,  puttmg  up 
his  hand  as  a  signal  to  require  such  locomotive  to  be 
stopped : 

Sixthly,  any  person  in  charge  of  any  such  locomotive 
shfiJJ.  provide  two  efficient  lights  to  be  affixed  con- 
spicuously, one  at  each  side  on  the  front  of  the  same, 
•[between  the  hours  of  one  hour  after  sunset  and  one 
hour  before  sunrise.] 

In  the  event  of  a  non-compliance  with  any  of  the  provi- 
sions of  this  section,  the  owner  of  the  locomotive  shall,  on 
summary  conviction  thereof  before  two  justices,  be  liable 
to  a  penalty  not  exceeding  ten  pounds;  *[but  it  shall  be 
lawful  for  such  owner,  on  proving  that  he  has  incurred 
such  penalty  by  reason  of  the  negligence  or  wilful  default 
of  any  person  in  charge  of  or  in  attendance  on  such  loco- 
motive, to  recover  summarily  from  such  person  the  whole 
or  any  part  of  the  penalty  he  may  have  incurred  as  owner.] 

4.  Subject  and  without  prejudice  to  the  regulations 
hereiuafter  authorized  to  be  made  by  local  authorities,  it 
shtdl  not  be  lawful  to  drive  any  such  locomotive  along  any 
turnpike  road  or  public  highway  at  a  greater  speed  than 
four  miles  an  hour,  or  through  any  city,  town,  or  village 
at  a  greater  speed  than  two  miles  an  hour;  and  any 
person  acting  contrary  thereto  shall  for  every  such  offence, 
on  summary  conviction  thereof,  forfeit  any  sum  not  ex- 
ceeding ten  pounds. 

[6.t]  Subject  to  the  provisions  of  this  Act,  any  locomo- 
tive which  snaU  not  exceed  nine  feet  in  width  or  fourteen 
wWdt^^y  be  ^^  ^  weight  may  be  used  on  any  turnpike  road  or  pubKo 

used. : 

•  Kep.  by  Locomotives  Act,  1898. 

t  S.  5  is  rep.  as  to  Scotland,  41  &  42  Vict.  o.  58,  s.  3 ;  and  as  to 
England,  41  &  42  Vict.  c.  77,  s.  28. 


Limit  of 
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highway,  provided  that  the  wheels  of  such  locomotive  be 
oonstmcted  according  to  the  reqtdrdments  of  the  said 
recited  Act;  and  no  locomotive  exceeding  nine  feet  in 
width  or  fourteen  tons  in  weight  shall  be  used  on  any  such 
road,  except  subject  to  the  provisions  contained  m  the 
third  section  of  the  said  Act  as  to  the  use  of  locomotives 
exceeding  seven  feet  in  width  and  twelve  tons  in  weight. 

6.  Any  provision  in  any  Act  contained  prohibiting,  ReBtriotions 
under  penalty,  the  erection  and  use  of  any  steam  engine,  *J  ^  *^®  ^^^ 

S'n,  or  other  like  nmchine,  or  any  machinery  attached  en^ea* 
ereto,  within  the  distance  of  twenty-five  yards  from  any  within  25 

part  of  any  turnpike  road,  highway,  carriageway,  or  cart-  y*^  ®* 

1  -Li.  '.*-'.•''       ii        1-L  •  roads  not  to 

way,  unless  such  steam  engine,  gin,  or  other  like  engine  or  ^ppiy  to 

machinery  be  within  some  house  or  other  building,   or  locomotives 
behind  some  wall,  fence,  or  screen  sufficient  to  conceal  or  '^  ^^^ 
flcreen  the  same  from  such  turnpike  road,  highway,  car-  p^^J^^ 
riageway,  or  cartway,  shall  not  extend  to  prohibit  the  use 
of  any  locomotive  steam  engine  for  the  purpose  of  plough- 
ing within  such  distance  of  any  such  turnpike  road,  high- 
way, carriageway,  or  cartway,  provided  a  person  shall  be 
stationed  in  the  road,  and  employed  to  signal  the  driver 
when  it  shall  be  necessary  to  stop,  and  to  assist  horses,  and 
carriages  drawn  by  horses,  passing  the  same,  and  provided 
the  driver  of  the  engine  do  stop  in  proper  time. 

7.  The  name  and  residence  of  the  owner  of  every  loco-  Name  and 
motive  shall  be  affixed  thereto  in  a  conspicuous  manner.  '^^^^^^^^ 
If  it  is  not  so  affixed  the  owner  shall,  on  summary  convic-  afllxed  to 
tion,  be  liable  to  a  penalty  not  exceeding  two  pounds.  locomotives. 

S.  8  rep.  41  &  42  Vict.  c.  68,  s.  3  ;  41  &  42  Vict.  c.  77, 


[S.1 
28.] 


9.  For  the  purposes  of  this  Act,  the  county  surveyor  of  in  Ireland 
each  county  in  Ireland  shall  be  deemed  to  be  the  conser-  *^e  county 
vator  of  all  the  roads  in  the  county  of  which  he  is  surveyor,  be^deemed^ 
made  or  repaired  by  grand  jug^  presentment ;  and  it  shall  the  con- 
not  be  lawful  to  use  any  locomotive,  other  than  those  wrvatorof 
specially  authorized  by  this  Act,  on  any  such  road  in  any  his  oountyT 
county  in  Ireland,  without  the  consent  in  writing  of  the  and  pro- 
county  surveyor  thereof,  approved  of  by  one  or  more  5^®^*°^'*^f 
justices  sitting  at  petty  sessions ;  and  all  compensation  for  taken^in  his 
damage  done  by  any  locomotive  to  any  bridge,  gullet,  or  name, 
arch,  or  any  of  the  walls,  buttresses,  or  supports  thereof, 
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How  penalties 
to  be  re- 
covered and 
applied  in 
Ireland. 


Sect.  41  of 
26  &  26  Vict, 
c.  93,  not  to 
be  affected. 

Saving  as  to 
actions  at 
law. 


Short  title. 


on  any  such  road  in  any  county  in  Ireland,  shall  be 
recoverable  in  the  name  of  the  county  surveyor  thereof, 
for  and  on  behalf  of  the  county,  from  the  party  liable  to 
pay  the  same,  such  compensation,  if  not  exceeding  ten 
jMDimds,  to  be  recovered  in  a  summary  way  by  summons  at 
petty  sessions,  and  if  over  ten  poimds  to  be  recovered  by 
process  in  the  Civil  Bill  Court. 

10.  Every  penalty  imposed  by  the  provisions  of  this 
Act  shall,  in  Ireland,  be  recoverable  before  a  justice  or 
justices  of  the  peace  in  petty  sessions,  subject  and  accord- 
mg  to  the  provisions  of  the  Petty  Sessions  (Ireland)  Act, 
1851,  and  any  Act  amending  the  same,  and  shall  be 
applied  according  to  the  provisions  of  the  Fines  (Ireland) 
Act,  1851,  and  any  Act  amending  the  same. 

11.  NothiDg  in  this  Act  contained  shall  repeal,  alter,  or 
in  any  way  affect  the  provisions  of  the  forty-first  section 
of  the  Thames  Embankment  Act,  1862. 

12.  Nothing  in  this  Act  contained  shall  authorize  any 
person  to  use  a  locomotive  which  may  be  so  constructed  or 
used  as  to  be  a  public  nuisance  at  common  law,  and 
nothing  herein  contained  shall  affect  the  right  of  any 
person  to  recover  damages  in  respect  of  any  injury  he 
may  have  sustained  in  consequence  of  the  use  of  a  loco- 
motive. 

13.  This  Act  may  be  cited  as  the  Locomotives  Act, 
1865 ;  and  the  Locomotives  Act,  1861,  and  this  Act,  shall 
be  construed  together  as  one  Act. 
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THE  PUBLIC  HEALTH  ACT,  1875. 

(38  &  39  Vict.  c.  55,  ss.  144—163.) 

An  Act  for  consolidating  and  amending   the  Acts 
relating  to  Public  Health  in  England. 

[Uth  August,  1875.] 

Part  IV. — ^Local  Government  Provisions. 

HIGHWAYS  AND  STREETS. 

As  to  Hightcaya, 

144.  Every  urban  authority  shall  within  their  district  Powers  of 
exclusively  of  any  other  person  execute  the  office  of  and  j^^*^^"  ***  ^ 
be  surveyor  of  highways,  and  have,  exercise,  and  be  subject  ©AeeS^*" 
to  all  the  powers,  authorities,  duties,  and  liabilities  of  under  6  &  6 
surveyors  of  highways  under  the  law  for  the  time  being  ^!^*i^^*  ^^* 
in  force,  save  so  far  as  such  powers,  authorities,  or  duties  urban 
are  or  may  be  inconsistent  with  the  provisions  of  this  Act :  authority, 
every  urban  authority  shall  also  have,  exercise,  and  be 
subject  to  all  the  powers,  authorities,  duties,  and  liabilities 
which  by  the  Highway  Act,  1835,  or  any  Act  amending 
the  same,  are  vested  in  and  given  to  the  inhabitants  in 
vestry  assembled  of  any  parish  within  their  district. 

All  ministerial  acts  required  by  any  Act  of  Parliament 
to  be  done  by  or  to  the  surveyor  of  highways  may  be  done 
by  or  to  the  surveyor  of  the  urban  authority,  or  by  or  to 
such  other  person  as  they  may  appoint. 

146.  The  inhabitants  within  any  urban  district  shall  not  Inhabitants  o! 
in  respect  of  any  property  situated  therein  be  liable  to  the  ^?1^ui^^* 
payment  of  highway  rate  or  other  payment,  not  being  a  rates  for  roads 
toU,  in  respect  of  making  or  repairing  roads  or  highways  without  dis- 
without  such  district :  provided,  that  any  person  who  in  ^^' 
any  place  after  the  passing  of  this  Act  ceases  under  or  by 
virtue  of  any  provision  of  this  Act,  or  of  any  order  made 
thereunder,  to  oe  surveyor  of  highways  witlun  such  place, 
may  recover  any  highway  rate  made  in  respect  of  such 
place,  and  remaining  unpaid  at  the  time  of  his  so  ceasing 
to  be  such  surveyor,  as  if  he  had  not  ceased  to  be  such  sur- 
veyor ;  and  the  money  so  recovered  shall  be  applied,  in 
the  first  place,  in  reimbursing  himself  any  expenses  in- 
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Power  of 
urban  autho- 
rity to  agree 
as  tomi£mg 
of  new  pnbllc 
roads. 


Power  of 
urban  autho- 
rity to  con- 
struct or 
adopt  public 
bridges,  &c. 
oyer  or  under 
canals,  &c. 


Power  of 
urban  autho- 
rity to  enter 
into  agree- 
ments with 
turnpike  trus- 
tees as  tore- 
pair,  &c.  of 
roads. 


curred  hj  him  as  Buoli  surveyor,  and  in  discharging  any 
debts  legally  owing,  by  him  on  account  of  the  himways 
within  ms  jurisdiction ;  and  the  surplus  (if  any)  shall  be 
paid  by  him  to  the  treasurer  of  the  urban  authority,  and 
carried  to  the  fund  or  rate  applicable  to  the  repair  of 
highways  within  their  district. 

146.  Any  urban  authority  may  agree  with  any  person 
for  the  making  of  roads  within  their  district  for  the  public 
use  through  the  lands  and  at  the  expense  of  such  person, 
and  may  agree  that  such  roads  shall  become  and  the  same 
shall  accordiDgly  become  on  completion  highways  main- 
tainable and  repairable  by  the  inhabitants  at  large  within 
their  district;  they  may  also,  with  the  consent  of  two- 
thirds  of  their  number,  agree  with  such  person  to  pay,  and 
may  accordingly  pay,  any  portion  of  the  expenses  of 
making  such  roads. 

147.  Any  urban  authority  may  agree  with  the  pro- 
prietors of  any  canal,  railway,  or  tramway  to  adopt  and 
maintain  any  existing  or  projected  bridge,  viaduct,  or  arch 
within  their  district,  over  or  imder  any  such  canal,  railway, 
or  tramway,  and  the  approaches  thereto,  and  may  accord- 
ingly adopt  and  maintain  such  bridge,  viaduct,  or  arch, 
and  approaches  as  parts  of  public  streets  or  roads  main- 
tainable and  repairable  by  the  inhabitants  at  large  within 
their  district ;  or  such  authority  may  themselves  agree  to 
construct  any  such  bridge,  viaduct,  or  arch  at  the  expense 
of  such  proprietors ;  they  may  also,  with  the  consent  of 
two-thirds  of  their  nmnber,  agree  to  pay,  and  may  accord- 
ingly pay,  any  portion  of  the  expenses  of  the  construction 
or  alteration  of  any  such  bridge,  viaduct,  or  arch,  or  of  the 
purchase  of  any  adjoining  lands  required  for  the  foundation 
and  support  thereof,  or  for  the  approaches  thereto. 

148.  Any  urban  authority  may  by  agreement  with  the 
trustees  of  any  turnpike  road,  or  with  any  person  liable  to 
repair  any  street  or  road,  or  any  part  thereof,  or  with  the 
surveyor  of  any  county  bridge,  take  on  themselves  the 
maintenance,  repair,  cleansing,  or  watering  of  any  such 
street  or  road  or  any  part  thereof,  or  of  any  road  over  any 
county  bridge,  and  the  approaches  thereto,  or  of  any  part 
of  the  said  streets  or  roads  within  their  district,  and  may 
remove  any  turnpike  gates,  toll  gates,  or  bars  which  may 
be  situated  within  their  district,  and  may  erect  other  turn- 
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pike  gates,  toll  gates,  or  bars  in  lieu  thereof,  on  such  terms 
afl  the  urban  authority  and  such  trustees  or  person  or 
suirejor  as  aforesaid  may  agree  on : 
Provided — 

That  where  any  mortgage  debt  is  charged  on  the  tolls 
of  any  such  turnpike  road,  no  agreement  shall  be 
made  for  the  removal  of  any  of  the  toll  gates  or 
bars  thereon,  unless  with  the  previous  consent  in 
writing  of  a  majority  of  at  least  two-thirds  in  value 
of  the  mortgagees ;  and 
That  where  the  terms  arrans^  include  any  annual  or 
other  payments  from  such  urban  authority  to  the 
trustees  of  any  such  turnpike  road,  then  the  pay- 
ments may  be  secured  on  any  fund  or  rate  applicable 
by  such  authority  to  any  of  the  purposes  of  this  Act 
in  the  same  manner  as  other  charges  on  any  such 
fund  or  rate  are  authorized  by  this  Act. 
Any  executors,  administrators,  guardians,  trustees,  or 
committee  of  the  estate  of  any  idiot  or  lunatic,  who  are  as 
such  for  the  time  being  entitled  to  any  money  charged  or 
secured  on  the  tolls  of  any  such  turnpike  road,  may  consent 
to  any  such  agreement  as  aforesaid,  as  fully  as  if  they 
respectively  were  so  entitled  in  their  own  right,  discharged 
of  all  trusts  in  respect  thereof ;  and  all  executors,  adminis- 
trators, guardians,  trustees,  and  committees  so  consenting 
are  hereby  severally  indemnified  for  so  doing. 


Reguluiion  of  Streets  aiid  Buildings. 

149.  All  streets,  being  or  which  at  any  time  become  Vesting  of 
highways  repairable  by  the  inhabitants  at  large  within  any  8*^t»»  *^  '^ 
urban  district,  and  the  pavements,  stones,  and  other  mate-  Stv?^  *" 
rials  thereof,  and  all   Duildings,  implements,  and  other 
things  provided  for  the  purposes  thereof,  shall  vest  in  and 
be  under  the  control  of  tne  urban  authority. 

The  urban  authority  shall  from  time  to  time  cause  all 
such  streets  to  be  levelled,  paved,  metalled,  flagged,  chan- 
nelled, altered,  and  repaired  as  occasion  may  require ;  they 
may  from  time  to  time  cause  the  soil  of  any  such  street  to 
be  raised,  lowered,  or  altered  as  they  may  think  fit,  and 
may  place  and  keep  in  repair  fences  and  posts  for  the 
safety  of  foot  passengers. 

Any  person  who  without  the  consent  of  the  urban  autho- 
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ritj  wilfully  displaces  or  takes  up  or  who  injures  the  pave- 
ment, stones,  materials,  fences,  or  posts  of  or  the  trees  in 
any  such  street  shall  be  liable  to  a  penalty  not  exceeding 
5/.,  and  to  a  further  penalty  not  exceeding  five  shillings 
for  every  square  foot  of  pavement,  stones,  or  other  mate- 
rials so  displaced,  taken  up,  or  injured ;  he  shall  also  be 
liable  in  the  case  of  any  injury  to  trees  to  pay  to  the  local 
authority  such  amount  of  compensation  as  the  Court  may 
award. 

^^^^^'  150.  Where  any  street  within  any  urban  district  (not 
So.  of^pm'ate  being  a  highway  repairable  by  the  inhabitants  at  large),  or 
streets.  the  carriageway,  footway,  or  any  other  part  of  such  street 

is  not  sewered,  levelled,  paved,  metalled,  flagged,  channelled, 
and  made  good,  or  is  not  lighted  to  the  satisfaction  of  the 
urban  authority,  such  authority  may,  by  notice  addressed 
to  the  respective  owners  or  occupiers  of  the  premises  front- 
ing, adjoining,  or  abutting  on  such  parts  thereof  as  may 
require  to  be  sewered,  levelled,  paved,  metalled,  flagged,  or 
channelled,  or  to  be  lighted,  require  them  to  sewer,  level, 
pave,  metal,  flag,  channel,  or  make  good  or  to  provide 
proper  means  for  lighting  the  same  within  a  time  to  be 
specified  in  such  notice. 

Before  giving  such  notice  the  urban  authority  shall 
cause  plans  and  sections  of  any  structural  works  intended 
to  be  executed  imder  this  section,  and  an  estimate  of  the 
probable  cost  thereof,  to  be  made  under  the  direction  of 
their  surveyor,  such  plans  and  sections  to  be  on  a  scale  of 
not  less  than  one  inch  for  eighty-eight  feet  for  a  horizontal 
plan,  and  on  a  scale  of  not  less  than  one  inch  for  ten  feet 
for  a  vertical  section,  and,  in  the  case  of  a  sewer,  showing 
the  depth  of  such  sewer  below  the  surface  of  the  ground ; 
such  plans,  sections,  and  estimate  shall  be  deposit^  in  the 
office  of  the  urban  authority,  and  shall  be  open  at  all 
reasonable  hours  for  the  inspection  of  all  persons  interested 
therein  during  the  time  specified  in  such  notice;  and  a 
reference  to  such  plans  and  sections  in  such  notice  shall  be 
sufficient  without  requiring  any  copy  of  such  plans  and 
sections  to  be  annexed  to  such  notice. 

If  such  notice  is  not  complied  with,  the  urban  authority 
may,  if  they  think  fit,  execute  the  works  mentioned  or 
referred  to  therein ;  and  may  recover  in  a  summary  manner 
the  expenses  incurred  by  them  in  so  doing  from  the  owners 
in  default,  according  to  the  frontage  of  tiieir  respeotive 
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premises,  and  in  saoh  proportion  as  is  settled  by  the  sur- 
veyor of  the  urban  autnority,  or  (in  case  of  dispute)  by 
arbitration  in  manner  provided  by  this  Act ;  or  the  urban 
authority  may  by  order  declare  the  expenses  so  incurred  to 
be  private  improvement  expenses. 

The  same  proceedings  may  be  taken,  and  the  same 
powers  may  be  exercised,  in  respect  of  any  street  or  road 
of  which  a  part  is  or  may  be  a  public  footpath  or  repair- 
able by  the  mhabitants  at  large  as  fully  as  if  the  whole  of 
such  street  or  road  was  a  highway  not  repairable  by  the 
inhabitants  at  large. 

151.  The  incumbent  or  minister  of  any  church,  chapel,  Exemption 
or  place  appropriated  to  public  religious  worship,  which  is  ^™  ^\FT'^ 
now  by  law  exempt  from  rates  for  the  relief  of  the  poor,  ^tfon  of  in- 
shall  not  be  liable  to  any  expenses  imder  the  last  preceding  cumbent  of 
section,  as  the  owner  or  occupier  of  such  church,  chapel,  or  ch««*»  ^c* 
place,  or  of  any  churchyard  or  burial  groimd  attached 

thereto,  nor  shsJl  any  such  expenses  be  deemed  to  be  a 
charge  on  such  church,  chapel,  or  other  place,  or  on  such 
churchyard  or  burial  ground,  or  to  subject  the  same  to 
distress,  execution,  or  other  legal  process ;  and  the  urban 
authority  may,  if  they  think  fit,  undertake  any  works 
from  the  expenses  of  which  any  such  incumbent  or  minister 
is  hereby  exempted. 

152.  When  any  street  within  any  urban  district  not  Power  to 
being  a  highway  repairable  by  the  inhabitants  at  large  has  declare  pri- 
been  sewered,  levelled,  paved,  flagged,  metalled,  channelled,  ^^J^*^*^*** 
and  made  good  and  provided  with  proper  means  of  lighting  sewered,  &c. 
to  the  satisfaction  of  the  urban  authority,  such  authority  ^  ^  ^*fi^^" 
may,  if  they  think  fit,  by  notice  in  writing  put  up  in  any  ^^^^' 
part  of  the  street,  declare  the  same  to  be  a  nigh  way,  and 
thereupon  the  same  shall  become  a  highway  repairable  by 

the  inhabitants  at  large ;  and  every  such  notice  shall  be 
entered  among  the  proceedings  of  the  urban  authority. 

Provided  that  no  such  street  shall  become  a  highway  so 
repairable,  if  within  one  month  after  such  notice  has  been 
put  up  the  proprietor  or  the  majority  in  number  of  pro- 
prietors of  such  street,  by  notice  in  writing  to  the  urban 
authority,  object  thereto,  and  in  ascertaining  such  majority 
joint  proprietors  shall  be  reckoned  as  one  proprietor. 

163.  Where  for  any  purpose  of  this  Act  any  urban  Power  to  re- 
authority  deem  it  necessary  to  raise,  sink,  or  otherwise  alter  <iP^  gas  and 
the- situation  of  any  water  or  gas  pipes,  mains,  plugs,  or  t^^mo^X'^^ 
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ether  waterworks  or  gasworks  laid  in  or  under  any  street, 
they  may  by  notice  in  writing  require  the  owner  of  the  pipes, 
mains,  plugs,  or  works  to  raise,  sink,  or  otherwise  alter  the 
situation  of  the  same  in  such  manner  and  within  such 
reasonable  time  as  is  specified  in  the  notice ;  the  expensee 
of  or  connected  with  any  such  alteration  shall  be  paid  by  the 
urban  authority ;  and  if  such  notice  is  not  complied  with 
the  urban  authority  may  themselves  make  the  alteration 
required : 
Provided — 

That  no  such  alteration  shall  be  required  or  made 
which  will  permanently  injure  any  such  pipes, 
mains,  plugs,  or  works,  or  prevent  the  water  or  gas 
from  flowing  as  freely  and  conveniently  as  usual ; 
and 
That  where  under  any  local  Act  of  Parliament  the 
expenses  of  or  connected  with  the  raising,  sinking, 
or  otherwise  altering  the  situation  of  any  water  or 
gas  pipes,  mains,  plugs,  or  other  waterworks  or  gas- 
works, are  directed  to  be  borne  by  the  owner  of  such 
pipes  or  works,  his  liability  in  that  respect  shall 
continue  in  the  same  manner  and  imder  the  same 
conditions  in  all  respects  as  if  this  Act  had  not  been 


Power  to  pur-  154.  Any  urban  authority  may  purchase  any  premises 
cha«epreini»€8  for  the  purpose  of  widening,  opening,  enlarging,  or  other- 
ml^^ot^^^'  wise  improving  any  street,  or  (with  the  sanction  of  the 
streets.  Local  Government  Board)  for  the  purpose  of  making  any 

new  street. 

Power  to  156.  When  any  house  or  buildine  situated  in  any  street 

repTulate  line  in  an  urban  district,  or  the  front  thereof,  has  been  taken 
of  buildings,  j^^jj^  jjj  Order  to  be  rebuilt  or  altered,  the  urban  authority 
may  prescribe  the  line  in  which  any  house  or  building,  or 
the  front  thereof,  to  be  built  or  rebuilt  in  the  same  situa- 
tion shall  be  erected,  and  such  house  or  building,  or  the 
front  thereof,  shall  be  erected  in  accordance  therewith. 

The  urban  authority  shall  pay  or  tender  compensation  to 
the  owner  or  other  person  immediately  interested  in  sudi 
house  or  building  for  any  loss  or  damage  he  may  sustain 
in  consequence  of  his  house  or  building  being  set  back  or 
forward,  the  amount  of  such  compensation,  in  case  of 
dispute,  to  be  settled  by  arbitration  in  manner  provided  by 
this  Act. 
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166.  It  shall  not  be  lawful  in  any  urban  district,  without  Bufldinga  not 
the  written  consent  of  the  urban  authority,  to  bring  for-  f^J^^^^*^^*^ 
ward  any  house  or  building  forming  part  of  any  street,  or 

any  part  thereof,  beyond  the  front  wall  of  the  house  or 
builcQn^  on  either  side  thereof,  nor  to  build  any  addition 
thereto  beyond  the  front  of  the  house  or  building  on  either 
side  of  the  same. 

Any  person  offending  against  this  enactment  shall  be 
liable  to  a  penalty  not  exceeding  forty  shillings  for  every 
day  during  which  the  offence  is  continued  after  written 
notice  in  this  behalf  from  the  urban  authority. 

167.  Every  urban  authority  may  make  bye-laws  with  Power  to 
respect  to  the  following  matters ;  (that  is  to  say,)  J^^®  ^ye- 

(1.)  With  respect  to  the  level,  width  and  construction  of  gp^ting  new 
new  streets,  and  the  provisions  for  the  sewerage  thereof :      buildingH,  &c. 

(2.)  With  respect  to  the  structure  of  walls,  foundations, 
roofs,  and  chimneys  of  new  buildings,  for  securing  stability 
and  the  prevention  of  fires,  and  for  purposes  of  health  : 

(3.)  With  respect  to  the  suflBciency  of  the  space  about 
buildings  to  secure  a  free  circulation  of  air,  and  with  respect 
to  the  ventilation  of  buildings : 

(4.)  With  respect  to  the  drainage  of  buildings,  to  water- 
closets,  earth-closets,  privies,  ashpits,  and  cesspools  in  con- 
nexion with  buildings,  and  to  the  closing  of  buildings  or 
Earts  of  buildings  imfit  for  human  habitation,  and  to  pro- 
ibition  of  their  use  for  such  habitation  : 

And  they  may  further  provide  for  the  observance  of  such 
bye- laws  by  enacting  therein  such  provisions  as  they  think 
necessary  as  to  the  giving  of  notices,  as  to  the  deposit  of 
plans  and  sections  by  persons  intending  to  lay  out  streets 
or  to  construct  buildings,  as  to  inspection  by  the  urban 
authority,  and  as  to  the  power  of  such  authority  (subject 
to  the  provisions  of  this  Act)  to  remove,  alter,  or  pull  down 
any  work  begun  or  done  in  contravention  of  such  bye- 
laws  :  provided  that  no  bye-law  made  under  this  section 
shall  affect  any  building  erected  in  any  place  (which  at  the 
time  of  the  passing  of  this  Act  is  included  in  an  urban 
sanitary  distnct)  before  the  Local  Q-ovemment  Acts  came 
into  force  in  such  place,  or  any  building  erected  in  any 
place  (which  at  the  time  of  the  passing  of  this  Act  is  not 
included  in  an  urban  sanitary  district)  before  such  place 
becomes  constituted  or  included  in  an  urban  district,  or  by 
virtue  of  any  order  of  the  Local  Government  Board  subject 
to  this  enactment. 
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The  proyisions  of  this  section  and  of  the  two  last  pre- 
ceding  sections  shall  not  applj  to  bmldings  belonging  to 
any  railway  company,  and  used  for  the  purposes  of  such 
raUway  under  any  Act  of  Parliament. 

As  to  com-  158.  Where  a  notice,  plan  or  description  of  any  work  is 

works^d*^  ^*  required  by  any  bye-law  made  by  an  urban  authority  to 
removal  of  be  laid  before  that  authority,  the  urban  authority  shall, 
within  one  month  after  the  same  has  been  delivered  or 
sent  to  their  surveyor  or  clerk,  signify  in  writing  their 
approval  or  disapproval  of  the  intended  work  to  the  person 
proposing  to  execute  the  same ;  and  if  the  work  is  com- 
menced after  such  notice  of  disapproval,  or  before  the 
expiration  of  such  month  without  such  approval,  and  is  in 
any  respect  not  in  conformity  with  any  bye-law  of  the 
urban  authority,  the  urban  authority  may  cause  so  much 
of  the  work  as  has  been  executed  to  be  pulled  down  or 
removed. 

Where  an  urban  authority  incur  expenses  in  or  about 
the  removal  of  any  work  executed  contrary  to  any  bye- 
law,  such  authority  may  recover  in  a  summary  manner  the 
amount  of  such  expenses  either  from  the  person  executing 
the  works  removed  or  from  the  person  causing  the  works 
to  be  executed,  at  their  discretion. 

Where  an  urban  authority  may  under  this  section  pull 
down  or  remove  any  work  begim  or  executed  in  contra- 
vention of  any  bye-law,  or  where  the  beginning  or  the 
execution  of  the  work  is  an  offence  in  respect  whereof  the 
offender  is  liable  in  respect  of  any  bye-law  to  a  penalty, 
the  existence  of  the  work  during  its  continuance  in  such  a 
form  and  state  as  to  be  in  contravention  of  the  bye-law 
shall  be  deemed  to  be  a  continuing  offence,  but  a  penalty 
shall  not  be  incurred  in  respect  thereof  after  the  expiration 
of  one  year  from  the  day  when  the  offence  was  committed 
or  the  bye-law  was  broken. 

What  to  be  159.  For  the  purposes  of  this  Act  the  re-erecting  of  any 

buUditt  *  °^^  building  pulled  down  to  or  below  the  groimd  floor,  or  of 
^'  any  frame  building  of  which  only  the  framework  is  left 
down  to  the  groimd  floor,  or  the  conversion  into  a  dwelling- 
house  of  any  building  not  originally  constructed  for 
human  habitation,  or  the  conversion  into  more  than  one 
dwelling-house  of  a  building  originally  constructed  as  one 
dwelling-house  only,  shall  be  considered  the  erection  of  a 
new  building. 
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160.  The  provisions  of  the  Towns  Improvement  Clauses  inoorpora- 
Act,  1847,  with  respect  to  the  following  matters ;  that  is  tion  of 

to  say,  ^^^0™' 

(1.)  With  respect  to  naming  the  streeta  and  numbering  lo  &  u  Viot. 

the  houses ;  and  c-  34. 

(2.)  With  respect  to  improving  the  line  of  the  streets 

and  removing  obstructions ;  and 
(3.)  With  respect  to  ruinous  or  dangerous  buildings ; 

and 
(4.)  With  respect  to  precautions  during  the  construction 

and  repair  of  the  sewers,  streets,  and  houses, 

shall,  for  the  purpose  of  regulating  such  matters  in  urban 
districts,  be  incorporated  with  this  Act. 

Notices  for  alterations  under  the  sixty-ninth,  seventieth, 
and  seventy-first  sections,  directions  under  the  seventy- 
third  section,  and  orders  under  the  seventy- fourth  section 
of  the  said  Towns  Improvement  Clauses  Act,  may,  at  the 
option  of  the  urban  authority,  be  served  on  owners  instead 
of  occupiers,  or  on  owners  as  well  as  occupiers,  and  the 
cost  of  works  done  under  any  of  these  sections  may,  when 
notices  have  been  so  served  on  owners,  be  recovered  from 
owners  instead  of  occupiers;  and  when  such  cost  is  re- 
covered from  occupiers  so  much  thereof  may  be  deducted 
from  the  rent  of  the  premises  where  the  work  is  done  as  is 
allowed  in  the  case  of  private  improvement  rates  under  this 
Act. 

Lighting  Streets^  8fc» 

161.  Any  urban  authority  may  contract  with  any  person  Powers  of 
for  the  supply  of  gas,  or  other  means  of  lighting  the  ^^^  ^^'^ht. 
streets,  markets,  and  public  buildings  in  their  district,  and  ^g  thdr  ^ 
may  provide  such  lamps,  lamp-posts,  and  other  materials  diatriot. 
and  apparatus  as  they  may  mink  necessary  for  lighting 

the  same. 

Where  there  is  not  any  company  or  person  (other  than 
the  urban  authority)  authorized  by  or  in  pursuance  of  any 
Act  of  Parliament,  or  any  order  confirmed  by  Parliament, 
to  supply  gas  for  public  and  private  purposes,  supplying 
gas  within  any  part  of  the  distact  of  such  authority,  such 
authority  may  themselves  imdertake  to  supply  gas  for 
such  puiposes  or  any  of  them  throughout  the  whole  or  any 
part  of  their  district ;  and  if  there  is  any  such  company  or 
person  so  supplying  gas,  but  the  limits  of  supply  of  such 
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company  or  person  include  part  only  of  the  district,  then 
the  urban  authority  may  themselves  imdertake  to  supply 
gas  throughout  any  part  of  the  district  not  included  within 
such  limits  of  supply. 

Where  an  urban  authority  may  under  this  Act  them- 
selves undertake  to  supply  gas  for  the  whole  or  any  part 
of  their  district,  a  provisional  order  authorizing  a  gas 
undertaking  may  be  obtained  by  such  authority  under  and 
subject  to  the  provisions  of  the  Gas  and  Water  Works 
Facilities  Act,  1870,  and  any  Act  amending  the  same; 
and  in  the  construction  of  the  said  Act  the  term  "the 
undertakers  *'  shall  be  deemed  to  include  any  such  urban 
authority  :  provided  that  for  the  purposes  of  this  Act  the 
Local  Government  Board  shall  throughout  the  said  Act  be 
deemed  to  be  substituted  for  the  Board  of  Trade. 

Power  for  1Q2.  For  the  purpose  of  supplying  gas  within  their 

uAugof^  district  or  any  part  thereof  either  for  public  or  private 
company  to  purposes  any  urban  authority  may  (with  the  sanction  of 
urban  autho-  tj^e  Local  Government  Board)  buy,  and  the  directors  of 
"  ^'  any  gas  company,  in  pursuance,  in  the  case  of  a  company 

registered  under  the  Companies  Act,  1862,  of  a  special 
resolution  of  the  members  passed  in  manner  provided  by 
that  Act,  and  in  the  case  of  any  other  company,  of  a  reso- 
lution passed  by  a  majority  of  three-fourths  in  number 
and  value  of  the  members  present,  either  personally  or  by 
proxy,  at  a  meeting  specially  convened  with  notice  of  the 
business  to  be  transacted,  may  sell  and  transfer  to  such 
authority,  on  such  terms  as  may  be  agreed  on  between 
such  authority  and  the  company,  all  the  rights,  powers, 
and  privileges,  and  all  or  any  of  tiie  lands,  premises,  worka, 
and  other  property  of  the  company,  but  subject  to  all 
liabilities  attached  to  the  same  at  the  time  of  such 
purchase. 

Watching  and      163.  Where  in  any  place  which  after  the  passing  of  this 

?3*&^4V^iif ^'  Act  becomes  constituted  or  included  in  an  urban  district^ 

c.  90),  to  be  '  or  which  by  virtue  of  any  order  of  the  Local  Government 

superseded  by  Board  becomes  subject  to  this  enactment,  the  Act  passed 

this  Act.         £j^  ^Q  fourth  year  of  the  reign  of  King  William  the 

Fourth,  intituled  **  An  Act  to  repeal  an  Act  of  the  Eleventh 

Tear  of  his  late  Majesty  King  George  the  Fourth,  for  the 

Lighting  and   Watching  of   Parishes  in  England  and 

Wales,  and  to  make  other  Provisions  in  lieu  thereof,"  has 
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been  adopted,  tlie  said  Act  ehall  be  superseded  by  this  Act, 
and  all  lamps,  lamp-posts,  gas  pipes,  £bre-engines,  hose,  and 
other  property  vested  in  the  inspectors  for  the  time  being 
under  the  said  Act  shall  vest  in  the  authority  having  under 
this  Act  jurisdiction  in  such  place. 


THE  SALE  OF  EXHAUSTED  PAEISH  LANDS 
ACT,  1876. 

(39  &  40  Vict.  c.  62.) 

An  Act  to  make  provision  for  the  Disposal  of  certain 
Lands  appropriated  for  the  supply  of  Materials 
for  the  Repair  of  Public  and  Private  Roads. 

[15th  August,  1876.] 

[Preamble.] 

1.  Where  land  has  been  allotted  to  or  otherwise  acquired  Sale  of  ex- 
by  a  parish,  whether  in  the  name  of  the  surveyor  of  high-  hausted 
vs'ays  or  other  trustees,  or  generally  for  the  purpose  of  the  ^erein*there 
supply  of  materials  for  the  repair  of  the  public  roads  and  are  private  or 
highways  in  such  parish,  and  also  for  the  repair  of  private  o^^r  in- 
roads therein,  or  for  some  other  purpose,  puolic  or  private,  *^'^^^- 

and  the  materials  in  such  land  shall  be  exhausted,  or  shall 
not  be  suitable  or  required,  and  the  land  shall  not  be 
a\railable  for  such  other  purpose,  if  any,  the  same  shall  be 
dealt  with  as  land  which  falls  within  the  operation  of  the 
third  section  of  the  Union  and  Parish  Property  Act,  1835, 
and  the  Parish  Property  and  Parish  Debts  Act,  1842,  sub- 
ject to  the  provisions  hereinafter  contained. 

2.  Before  issuing  their  order  for  the  sale  of  the  land.  Local  govem- 
the  Local  Government  Board  shall  hear  and  decide  upon  ment  to  hear 
every  objection  and  claim  made  in  writing  by  any  person  ^  objectfons 
claiming  an  interest  therein,  within  three  months  fi'om  and  claims, 
the  passing   of  the  resolution  for  the  sale  of  the  land, 

and  shall  either  refuse  to  sanction  the  sale,  or  allow  it  to 
proceed,  providing,  if  necessary,  for  the  interest  of  every 
person  establishing  the  same  out  of  the  purchase  money. 

3.  If  there  be  disputed  claims  to  any  interest  in  the  said  DLspnted 
land,  or  if  the  person  entitled  to  such  interest  be  under  ?^^^^^| 
legal  disability,  the  Board  shall  direct  that  proceedings  ^ued  ^ 
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may  be  taken  in  the  High  Court  of  Justice,  or,  where  the 
amount  of  the  value  in  question  shall  not  exceed  fifty 
pounds,  in  the  county  court,  for  the  settlement  of  sucn 
dispute,  or  for  the  proper  disposal  of  such  amoimt  where 
there  is  no  such  dispute. 

4.  When  the  Board  shall  see  fit  they  may  order  that  the 
land  shall  be  offered  to  the  owner  or  owners,  as  the  case 
may  be,  of  the  adjoining  land,  at  a  price  to  be  settled  in 
such  manner  as  the  Board  shall  deem  most  expedient,  and 
if  such  owner  or  owners  shall  be  willing  to  purchase  the 
same  at  such  price  the  same  shall  be  sold  to  such  owner  or 
owners,  and  not  otherwise;  and  the  decltiration  of  such 
owner  or  owners  as  to  their  willingness  to  purchase  shall 
be  given  within  a  time  to  be  appointed  by  the  said  Board. 

6.  Where  any  right  to  mines  or  minerals  under  the  land 
is  claimed  by  the  lord  of  the  manor  or  other  person,  the 
Board  may,  if  they  see  fit,  reserve  the  same  in  their  order 
for  sale,  or  may  order  the  sale  subject  to  the  right  so 
claimed. 

6.  The  said  Board,  in  dealing  with  the  interest  of  the 
parish  in  the  produce  of  the  sale,  shall  cause  such  produoe 
to  be  applied  as  far  as  practicable  in  the  repair  of  the 
highways  in  the  parish,  or  in  some  permanent  improve- 
ment of  the  highways,  or  in  an  investment,  so  that  the 
annual  dividends  may  be  applicable  in  aid  of  the  highway 
rate  until  the  Board  shall  otherwise  order ;  and  the  said 
Board  shall  have  the  like  power  of  dealing  with  the 
produce  of  the  sale  of  lands  under  the  Highway  Acts,  if 
applied  to  by  the  surveyor  of  highways  or  any  authority 
exercising  the  powers  of  such  surveyor,  where  such  produce 
cannot  be  conveniently  appropriated  in  the  manner  pro- 
vided by  those  Acts. 

7.  The  word  "  parish  "  shall  include  every  township  or 
other  place  separately  maintaining  its  own  highways,  ex- 
cept that  where  such  township  is  not  a  parish  within  the 
operation  of  the  above-mentioned  Acts  of  the  years  1835 
and  1842  respectively,  the  proceedings  to  be  taken  under 
them  shall  be  restricted  to  such  township  or  plaoe ;  pro- 
vided that  the  churchwardens  and  overseers,  or  the  over- 
seers only,  as  the  case  may  be,  of  the  parish,  as  defined  in 
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the  Poor  Law  Amendment  Act  of  1866,  comprising  such 
township  or  place  shall  discharge  all  the  duties  herehy 
rendered  necessary  for  it  in  like  manner  as  if  it  were  co- 
extensiye  with  such  parish. 

8.  This  Act  shall  be  termed  "  The  Sale  of  Exhausted  Short  tiUe. 
Parish  Lands  Act,  1876." 


HIGHWATS  AND  LOCOMOTIYES  (AMENDMENT) 
ACT,  1878. 

(41  &  42  Vict.  c.  77.) 

An  Act  to  amend  the  Law  relating  to  Highways  in 
England  and  the  Acts  relating  to  Locomotives  on 
Roads;  and  for  other  purposes. 

[16th  August,  1878.] 

[Preamble  recites  24  &  25  Vict.  c.  70 ;  28  &  29  Vict.  c.  83.] 

Preliminary. 

1.  This  Act  may  he  cited  as  the  Highways  and  Loco-  Short  title, 
motives  (Amendment)  Act,  1878. 

2.  This  Act  shall  not  apply  to  Scotland  or  Ireland  ;  and,  Apjlioation 
save  as  is  by  this  Act  expressly  provided,  Part  I.  of  this  Act  <» -^<^- 
shall  not  apply  .  .  .  .  to  any  pwt  of  the  Metropolis ;  .... 


Part  I. — Amendment  of  Highway  Law. 

Highway  Districts. 

3.  In  forming  any  highway  districts,  or  in  altering  the  Highway 
boundaries  of  any  mghway  districts,  the  coimty  authority  ^?^^**  J^^ 
shall  have  regard  to  the  boimdaries  of  the  rural  sanitary  ^  p^ble' 
districts  in  their  county,  and  shall,  so  far  as  may  be  found  ooincident 
practicable,  form  highway  distiicts  so  as  to  be  coincident  ^'?i™™^ 
in  area  with  rural  sanitary  districts,  or  wholly  contained  dd^^. 
within  rural  sanitary  districts. 
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4.  Where  a  highway  district,  whether  formed  before  or 
after  the  passing  of  this  Act,  is  or  becomes  coincident  in 
area  with  a  rural  sanitary  district,  the  rural  sanitary 
authority  of  such  district  may  apply  to  the  county  au- 
thority, stating  that  they  are  desirous  to  exercise  the 
powers  of  a  highway  board  under  the  Highway  Act3 
within  their  disfaiot. 

On  such  application  the  coimty  authority  may,  if  they 
see  fit,  by  order  declare  that  from  and  after  a  day  to  be 
named  in  the  order  (in  this  Act  called  the  conmienoement 
of  the  order)  such  rural  sanitary  authority  shall  exercise 
all  the  powers  of  a  highway  board  under  the  Highway 
Acts ;  and  as  from  the  commencement  of  the  order  the 
existing  highway  board  (if  any)  for  the  district  shall  be 
dissolved,  and  waywardens  or  surveyors  shall  not  hold 
oflSce  or  be  elected  for  any  parish  in  the  district. 

An  order  made  under  this  section  may  be  amended, 
altered,  or  rescinded  by  a  subsequent  order  of  the  county 
authority. 

Where  a  highway  district,  being  coincident  in  area  with 
a  rural  sanitary  district,  is  situate  in  more  than  one 
county,  an  order  imder  this  section  may  be  made  by  the 
ooimty  authority  of  any  county  in  which  any  part  of  such 
district  is  situate,  but  such  order,  and  any  order  amending, 
altering,  or  rescinding  the  same,  shall  not  be  of  any  force 
or  effect  until  it  has  been  approved  by  the  county  authority 
or  authorities  of  the  other  county  or  counties  in  which  any 
part  of  such  district  is  situate. 

5. — (1.)  From  and  after  the  commencement  of  the  order 
declaring  a  rural  sanitary  authority  entitled  to  exercise  the 
powers  of  a  highway  board  within  their  district,  the 
following  consequences  shall  ensue : 

All  such  property,  real  or  personal,  including  all 
interests  easements  and  rights  in  to  and  out  of 
property  real  and  personal  and  including  things  in 
action,  as  belongs  to  or  is  vested  in  or  would  but  for 
such  order  have  belonged  to  or  been  vested  in  the 
highway  board,  or  any  surveyor  or  surveyors  of  any 
ps^ish  forming  part  of  the  district,  shall  pass  to  and 
vest  in  the  rural  sanitary  authority  for  all  the  estate 
and  interest  of  the  highway  board,  or  of  such  sur- 
veyor or  surveyors,  but  subject  to  all  debts  and 
liabilities  affecting  the  same : 
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All  debts  *and  liabilities  incurred  in  respect  of  any 
property  transferred  to  the  rural  sanitary  authority 
may  be  enforced  against  that  authority  to  the  extent 
of  the  property  transferred  : 

All  such  powers  rights  duties  liabilities  capacities  and 
incapacities  (except  the  power  of  obtaining  payment 
of  their  expenses  by  the  issue  of  precepts  in  manner 
provided  by  the  Highway  Acts,  or  the  power  of 
making,  assessing,  and  levying  highway  rates)  as  are 
vested  in  or  attached  to  or  would  but  for  such  order 
have  become  vested  in  or  attached  to  the  highway 
board,  or  any  surveyor  or  surveyors  of  any  parish 
forming  part  of  the  district,  shall  vest  in  and  attach 
to  the  rural  sanitary  authority : 

All  property  by  this  Act  transferred  to  the  rural  sani- 
tary authority  shall  be  held  by  them  on  trust  for  the 
several  parishes  for  the  benefit  of  which  it  was  held 
previously  to  such  transfer. 

(2.)  If  at  any  time  after  a  rural  sanitary  authority  has 
become  invested  with  the  powers  of  a  highway  board  in 
pursuance  of  this  Act,  the  boundaries  of  the  district  of 
such  authority  are  altered,  the  powers  and  jurisdiction  of 
such  authority  in  their  capacity  of  highway  board  shall  be 
exercised  within  such  altered  district ;  and  on  the  applica- 
tion of  any  authority  or  person  interested  the  ix>cal 
Government  Board  may  by  order  provide  for  the  adjust- 
ment of  any  accounts,  or  tiie  settlement  of  any  doubt  or 
difference  so  far  as  relates  to  highways  consequent  on  the 
alteration  of  the  boundaries  of  such  rural  sanitary  district. 

(3.)  All  expenses  incurred  by  a  rural  sanitary  authority 
in  the  performance  of  their  duties  as  a  highway  boaid 
shall  be  deemed  to  be  general  expenses  of  such  authority  88  &  39  Vict, 
within  the  meaning  of  the  Public  Health  Act,  1876.  ®-  ^^• 

6.  Any  two  or  more  highway  boards  may  imite  in  ^^^^^ 
appointing  and  paying  the  salary  of  a  district  surveyor,  oS^ineto^ 
who  shall  in  relation  to  the  district  of  each  of  the  boards  by  appoint  a 
whom  he  is  appointed  have  all  the  powers  and  duties  of  a  district 
district  surveyor  under  the  Highway  Acts.  eurveyor. 

7.  All  expenses  incurred  by  any  highway  board  in  ^5^^^^  ^ 
maintaining  and  keeping  in  repair  the  highways  of  each  boLds  to  be 
parish  withm  their  district,  and  all  other  expenses  legally  paid  out  of 
mcurred  by  such  board,  shall,  notwithstandmg  anytning  diatriot  f and. 
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contained  in  the  Highway  Acts,  on  and  after  the  twenty- 
fifth  day  of  March  one  thousand  eight  hundred  and 
Beventy-nine  be  deemed  to  have  been  incurred  for  the 
common  use  or  benefit  of  the  several  parishes  within  their 
district,  and  shall  be  charged  on  the  district  fund :  pro- 
vided, that  if  a  highway  board  think  it  just,  by  reason  of 
natund  diflEerences  of  soil  or  locality,  or  other  exceptional 
circumstances,  that  any  parish  or  parishes  within  their 
district  should  bear  the  expenses  of  maintaining  its  or  their 
own  highways,  they  may  (with  the  approval  of  the  county 
authority  or  authorities  of  the  county  or  counties  within 
which  their  district,  or  any  part  thereof,  is  situate)  divide 
their  district  into  two  or  more  parts,  and  char&;e  exclusively 
on  each  of  such  pttrts  the  expenses  payable  by  such  high- 
way board  in  respect  of  maintaining  and  keeping  in  repair 
the  highways  situate  in  each  such  part ;  so,  nevertheless, 
that  each  such  part  shall  consist  of  one  or  more  highway 
parish  or  highway  parishes. 

8.  All  moneys  borrowed  by  a  highway  board  after  the 
twenty-fifth  day  of  March  one  thousand  eight  himdred 
and  seventy-nine,  imder  the  Highway  Acts,  shall  be 
charged  on  the  district  fund,  but  nothing  in  this  Act  shall 
aflfect  the  security,  chargeability,  or  repayment  of  any 
moneys  borrowed  before  the  twenty-fifth  day  of  March 
one  thousand  eight  hundred  and  seventy-nine. 

9.  The  accounts  of  the  highway  authority  of  eveiy 
highway  disixict  and  highway  parish  shall  be  made  up  in 
such  form  as  the  Local  Government  Board  shall  from  time 
to  time  prescribe,  and  shall  be  balanced  to  the  twenty-fifth 
day  of  March  in  each  year,  and  as  soon  as  conveniently 
may  be  after  such  day  the  said  accounts  shall  be  audited 
and  examined  by  the  auditor  of  accounts  relating  to  the 
relief  of  the  poor  for  the  audit  district  in  which  the  high- 
way district  or  highway  parish,  or  the  greater  partthereof 
in  rateable  value,  is  situate. 

Every  such  auditor  shall  (as  nearly  as  may  be)  have,  in 
relation  to  the  accounts  of  the  highway  authority  of  a 
highway  district  or  highway  parish,  and  of  their  officers, 
the  same  powers  and  duties  as  he  has  in  the  case  of 
accounts  relating  to  the  relief  of  the  poor ;  and  any  person 
aggrieved  by  the  decision  of  the  auditor  shall  have  the 
same  rights  and  remedies  as  in  the  case  of  such  last* 
mentioned  audit. 
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....  Section  thirty-six  of  the  Highway  Act,  1864,  is  27  &  28  Vict. 
hereby  repealed  down  to  the  words  "  to  be  paid  out  of  the  **•  ^^^' 
district  fund,"  and  the  statement  of  receipt  and  expendi- 
ture by  the  said  section  directed  to  be  furnished  by  every 
highway  board  within  thirty  days  after  the  signature  of 
the  accounts  by  the  chairman  snail  be  furnished  within 
thirty  days  after  the  completion  of  the  audit  under  this 
section. 

10.  Where  complaint  is  made  to  the  county  authority  Power  of 
that  the  highway  authority  of  any  highway  area  within  ^tyto e^^ 
their  jurisdiction  has  made   default   in   maintaining  or  performanoe 
repairing  all  or  any  of  the  highways  within  their  jurisdic-  of  duty  by 
tion,  the  county  authority,  if  satisfied  after  due  inquiry  whw^^ 
and  report  by  their  surveyor  that  the  authority  has  been  authority, 
guilty  of  the  alleged  default,  shall  make  an  order  limiting 
a  time  for  the  performance  of  the  duty  of  the  highway 
authority  in  the  matter  of  such  complaint. 

If  such  duty  is  not  performed  by  the  time  limited  in  the 
order,  and  the  highway  authority  fail  to  show  to  the  coimty 
authority  sufficient  cause  why  the  order  has  not  been  com- 
plied with,  the  county  authority  may  appoint  some  person 
to  perform  such  duty,  and  shall  by  order  direct  that  the 
expenses  of  performing  the  same,  together  with  the  reason- 
able remimeration  of  the  person  appointed  for  superintend- 
ing such  performance,  shall  be  paid  by  the  authority  in 
default,  and  any  order  made  for  payment  of  such  expenses 
and  costs  may  be  removed  into  the  High  Court  of  Justice, 
and  be  enforced  in  the  same  manner  as  if  the  same  were  an 
order  of  such  Court. 

Any  person  appointed  under  this  section  to  perform  the 
duty  of  a  defaulting  highway  authority  shall,  in  the  per- 
formance and  for  the  purpose  of  such  duty,  be  invested 
with  all  the  powers  of  such  authority  other  than  the  powers 
of  making  rates  or  levying  contributions  by  precept,  and 
the  county  authority  may  from  time  to  time,  by  order, 
change  any  person  so  appointed. 

*\N^ere  an  order  has  been  made  by  a  county  authority 
for  the  repair  of  a  highway  on  a  highway  authority  alleged 
to  be  in  default,  if  such  authority,  witbin  ten  days  after 
service  on  them  of  the  order  of  the  coimty  authority,  give 
notice  to  the  clerk  of  the  peace  that  they  decline  to  comply 
with  the  requisitions  of  such  order  until  their  liability  to 
repair  the  highway  in  respect  to  which  they  are  alleged  to 
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have  made  default  has  been  determined  by  a  jury,  it  shall 
be  the  duty  of  the  county  authority  either  to  satisfy  the 
defaulting  authority  by  cancelling  or  modifying  in  such 
manner  as  the  authority  may  desire  the  order  of  the  county 
authority,  or  else  to  submit  to  a  jury  the  question  of  the 
liability  of  the  defaulting  authority  to  repair  the  highway. 

If  the  county  authority  decide  to  submit  the  question  to 
a  jury  they  shall  direct  a  bill  of  indictment  to  be  preferred 
to  the  next  practicable  assizes  to  be  holden  in  and  for  their 
county,  with  a  view  to  try  the  liability  of  the  defaulting 
authority  to  repair  the  highway.  Until  the  trial  of  the 
indictment  is  concluded  the  order  of  the  coimty  authority 
shall  be  suspended.  On  the  conclusion  of  the  trial,  if  the 
jury  find  the  defendants  guilty,  the  order  of  the  county 
authority  shall  forthwith  be  deemed  to  come  into  force ;  but 
if  the  jury  acquit  the  defendants  the  order  of  the  county 
authority  shall  forthwith  become  void. 

The  costs  of  the  indictment,  and  of  the  proceedings  con- 
sequent thereon,  shall  be  paid  by  such  parties  to  the  pro- 
eeedings  as  the  Court  before  whom  the  case  is  tried  may 
direct.  Any  costs  directed  to  be  paid  by  the  county- 
authority  shall  be  deemed  to  be  expenses  properly  incurred 
by  such  authority,  and  shall  be  paid  acconiingly  out  of  the 
county  rate ;  and  any  costs  directed  to  be  paid  by  the  high- 
way authority  shall  be  deemed  to  be  expenses  properly 
incurred  by  such  authority  in  maintenance  of  the  roads 
within  their  jurisdiction,  and  shall  be  paid  out  of  the  funds 
applicable  to  the  maintenance  of  such  roads. 

11.  Notwithstanding  anything  in  the  Highway  Acts, 
waywardens  shall  continue  in  office  till  the  thirtieth  day  of 
April  in  the  year  following  the  year  in  which  they  were 
elected,  and  on  that  day  their  successors  shall  come  into 
office. 

[8. 12  rep.  46  &  47  Vict.  c.  39  (S.  L.  E.).] 
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Main  Roads, 

13.  For  the  purposes  of  this  Act,  and  subject  to  its  pro- 
visions, any  road  which  has,  within  the  period  between  the 
thirty-first  day  of  December  one  thousand  eight  hundred 
and  seventy  and  the  date  of  the  passing  of  this  Act,  ceased 
to  be  a  turnpike  road,  and  any  road  which,  being  at  the 
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time  of  the  passiiig  of  this  Act  a  turnpike  road,  may  after-  to  be  contri- 
wards  cease  to  be  such,  shall  be  deemed  to  be  a  main  road ;  ^^  ^^^^ 
and  one  half  of  the  expenses  incurred  from  and  after  the  ^"^  ^  ^ 
twenty-ninth  day  of  September  one  thousand  eight  hundred 
and  seventy-eight  by  the  highway  authority  in  the  main- 
tenance of  such  road  shall,  as  to  every  part  thereof  which 
is  within  the  limits  of  any  highway  area,  be  paid  to  the 
highway  authority  of  such  area  by  the  county  authority  of 
the  county  in  which  such  road  is  situate  out  of  the  county 
rate,  on  the  certificate  of  the  surveyor  of  the  county  autho- 
rity, or  of  such  other  person  or  persons  as  the  county 
authority  may  appoint,  to  the  effect  that  such  main  road 
has  been  maintained  to  his  or  their  satisfaction. 

Provided  that  no  part  of  such  expenses  shall  be  in- 
cluded in — 

(1.)  Any  precept  or  warrant  for  the  levying  or  collection 
of  county  rate  within  the  metropolis,  subject  and 
without  prejudice  to  any  provision  to  be  hereafter 
made;  or 
(2.)  Any  order  made  on  the  council  of  any  borough 
having  a  separate  Court  of  Quarter  Sessions  under 
section  one  hundred  and  seventeen  of  the  Muni- 
cipal Corporation  Act,  1835. 

The  term  "  expenses  "  in  this  section  shall  mean  the 
cost  of  repairs  defrayed  out  of  current  rates,  and  shall  not 
include  any  repayment  of  principal  moneys  borrowed,  or 
of  interest  payable  thereon. 

14.  The  following  areas  shall  be  deemed  to  be  highway  Description 
areas  for  the  purposes  of  this  Act ;  (that  is  to  say,)  of  highway 

(1.^  Urban  sanitary  districts  :  *^'®**' 

(2.)  Highway  districts : 

(3.)  Highway  parishes  not  included  within  any  high- 
way ismct  or  any  urban  sanitary  district. 

15.  Where  it  appears  to  any  highway  authority  that  Power  to 
any  highway  withm  their  district  ought  to  become  a  main  ^^^® 
road  by  reason  of  its  being  a  medium  of  communication  S^w^  to 
between  great  towns,  or  a  thoroughfare  to  a  railway  be  a  main 
station,  or  otherwise,  such  highway  authority  may  apply  "^^^^ 

to  the  county  authority  for  an  order  declaring  such  road, 
as  to  such  parts  as  aforesaid,  to  be  a  main  road  ;  and  the 
county  authority,  if  of  opinion  that  there  is  probable  cause 
for  the  application,  shall  cause  the  road  to  be  inspected. 
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and,  if  satisfied  that  it  ought  to  be  a  main  road,  shall 
make  an  order  accordingly. 

A  copy  of  the  order  so  made  shall  be  forthwith  deposited 
at  the  office  of  the  clerk  of  the  peace  of  the  counfy,  and 
shall  be  open  to  the  inspection  of  persons  interested  at  all 
reasonable  hours ;  and  the  order  so  made  shall  not  be  of 
any  validity  unless  and  until  it  is  confirmed  by  a  further 
order  of  the  county  authority  made  within  a  period  of  not 
more  than  six  months  after  the  making  of  the  first- 
mentioned  order. 

16 Where  it  appears  to  a  county  authority  that 

any  road  within  their  county  which  has  become  a  main 
road  in  pursuance  of  this  Act  ought  to  cease  to  be  a  main 
road  and  become  an  ordinary  highway,  such  authority  may 
apply  to  the  Local  Government  Board  for  a  provisional 
order  declaring  that  such  road  has  ceased  to  be  a  main 
road  and  become  an  ordinary  highway. 

The  Local  Government  Board,  if  of  opinion  that  there 
is  probable  cause  for  an  application  under  this  section, 
shall  cause  the  road  to  be  inspected,  and  if  satisfied  that  it 
ought  not  to  become  or  ought  to  cease  to  be  a  main  road 
and  become  an  ordinary  highway  shall  make  a  provisional 
order  accordingly,  .... 

All  expenses  incurred  in  or  incidental  to  the  making  of 
any  order  under  this  section  shall  be  defrayed  by  the 
county  authority  applying  for  such  order. 

[S.  17  rep.  61  &  62  Vict.  c.  22  (S.  L.  E.).] 

18.  Every  highway  authority  shall  keep,  in  such  form 
as  may  be  directed  by  the  county  authority,  a  separate 
account  of  the  expenses  of  the  maintenance  of  the  main 
roads  within  their  jurisdiction,  and  shall  forward  copies 
thereof  to  the  county  authority  at  such  time  or  times  in 
every  year  as  may  be  required  by  the  county  authority, 
and  the  accoimts  so  kept  shall,  where  the  accoimts  of  the 
highway  authority  are  audited  under  this  Act  or  under 
section  two  hundred  and  forty-seven  of  the  Public  Health 
Act,  1875,  be  audited  in  the  same  manner  as  the  other 
accounts  of  such  authority,  and  where  the  accounts  of  the 
highway  authority  are  not  so  audited  shall  be  subject  to 
such  audit  as  the  ooimty  authority  may  direct. 

If  any  highway  authority  makes  default  in  complying 
with  thejprovisions  of  this  section,  or  with  any  directions 


Digitized  by 


Google 


HIGHWAYS  AND  LOCOMOTIVES  (AMENDMENT)  ACT,  1878.  153 

given  in  pursuance  thereof  by  the  comity  authority,  the 
county  authority  may  withhold  all  or  any  part  of  the  con- 
tribution payable  by  them  under  this  Act  towards  the 
expenses  of  the  maintenance  of  main  roads  by  such  high- 
way authority  for  the  year  in  which  such  default  occurs. 

19.  Where  a  highway  district  is  situate  in  more  than  Higbwaj 
one  county,  the  provisions  of  this  Act,  with  respect  to  the  ^*^|^i^ 
expenses  of  the  maintenance  of  main  roads,  shall  apply  as  more  thwi 
if  the  portion  of  such  district  situate  in  each  county  were  a  one  oounty. 
separate  highway  district  in  that  county. 

20.  Notwithstanding  the  provisions  of  this  Act,  in  the  Repair  of 
case  of  any  county  in  which  certain  of  the  bridges  within  ?^i^f^^ 
the  county  are  repairable  by  the  county  at  large,  and 
others  are  repairable  by  the  several  hundreds  within  the 
county  in  which  they  are  situate,  it  shall  be  lawful  for  the 
county  authority  from  time  to  time,  by  order,  to  declare 
any  main  road  or  part  of  a  main  road  within  then*  county 
to  be  repairable  to  the  extent  only  and  in  manner  provided 
by  section  thirteen  of  this  Act,  either  by  the  county  or  by 
the  himdred  in  which  such  main  road  or  part  is  situate,  as 
they  think  fit ;  and  where  a  main  road  or  part  thereof  is 
declared  to  be  repairable  by  a  hundred,  the  expense  of  re- 
pairing the  same  shall,  to  the  extent  to  which  but  for  this 
section  the  expense  or  any  contribution  towards  the  expense 
of  repairing  the  same  would  be  repayable  out  of  the  county 
rate,  be  repayable  out  of  a  separate  rate  which  shall  be 
raised  and  charged  in  the  like  manner  as  the  expenses  of 
repairing  the  hundred  bridges  in  the  same  hundred  would 
have  been  raised  and  charged. 


Bridges, 

21.  Any  bridge  erected  before  the  passing  of  this  Act  CJert^ 
in  any  county  without  such  superintendence  as  is  provided  i^dgef  may 
in  section  five  of  the  statute  of  the  forty-third  year  of  be  accepted 
King  George  the  Third,  chapter  fifty-nine,  and  which  is  ^^^^^^ 
certified  by  the  county  surveyor  or  other  person  appointed  *^   °"  ^* 
in  that  behalf  by  the  county  authority  to  be  in  good 
repair  and  condition,  shall,  if  the  county  authority  see  fit 
BO  to  order,  become  and  be  deemed  to  be  a  bridge  which 
the  inhabitants  of  the  county  shall  be  liable  to  maintain 
and  repair. 
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22.  The  county  authority  may  make  such  contribution 
as  it  sees  fit  out  of  the  county  rates  towards  the  cost  of 
any  bridge  to  be  hereafter  erected,  after  the  same  has  been 
certified  in  accordance  with  the  provisions  of  section  five 
of  the  statute  of  the  forty-third  year  of  King  George  the 
Third,  chapter  fifty-nine,  as  a  proper  bridge  to  be  main- 
tained by  the  inhabitants  of  the  county ;  so  always  that 
such  contribution  shall  not  exceed  one  half  the  cost  of 
erecting  such  bridge. 


Extraordinary  Traffic. 


Power 
of  road 
authority  to 
recover 


23.  Where  by  a  certificate  of  their  surveyor  it  appears 
to  the  authority  which  is  liable  or  has  undertaken  to  repair 
any  highway,  whether  a  main  road  or  not,  that,  having 
®^Pf°^.°*  regard  to  the  average  expense  of  repairing  highways  in 
traflBo.  ^"^"^  tt®  neighbourhood,  extraordinary  expenses  have  been  in- 
curred by  such  authority  in  repairing  such  highway  by 
reason  of  the  damage  caused  by  excessive  weight  passing 
along  the  same,  or  extraordinary  traffic  thereon,  such 
authority  may  recover  in  a  summary  manner  from  any 
person  by  whose  order  such  weight  or  traffic  has  been 
conducted  the  amount  of  such  expenses  as  may  be  proved 
to  the  satisfaction  of  the  Court  having  cognizance  of  the 
case  to  have  been  incurred  by  such  authority  by  reason  of 
the  damage  arising  from  such  weight  or  traffic  as  afore- 
said. 

Provided  that  any  person  against  whom  expenses  are  or 
may  be  recoverable  under  this  section  may  enter  into  an 
agreement  with  such  authority  as  is  mentioned  in  this 
section  for  the  payment  to  them  of  a  composition  in  respect 
of  such  weight  or  traffic,  and  thereupon  the  persons  so 
paying  the  same  shall  not  be  subject  to  any  proceedings 
under  this  section. 


Unnecessary 
highways 
may  be 
declared  not 
repairable  at 
the  public 
expense. 


Discontinuance  of  unnecessary  Highways. 

24.  If  any  authority  liable  to  keep  any  highway  in 
repair  is  of  opinion  that  so  much  of  such  highway  as  lies 
within  any  parish  situate  in  a  petty  sessional  division  is 
unnecessary  for  public  use,  and  therefore  ought  not  to  be 
maintained  at  the  public  expense,  such  authority  (in  this 
section  referred  to  as  "the  applicant  authority")  may 
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apply  to  the  Court  of  Bummaiy  jurisdiction  of  Buch  petty 
sessional  division  to  view  by  two  or  more  justices,  Deing 
members  of  the  Court,  the  highway  to  which  such  applica- 
tion relates,  and  on  such  view  being  had,  if  the  Coiirt  of 
summary  jurisdiction  is  of  opinion  that  the  application 
ought  to  be  proceeded  with,  it  shall  by  notice  in  writing 
to  the  owners  or  reputed  owners  and  occupiers  of  all  lands 
abutting  upon  such  highway,  and  by  public  notice,  appoint 
a  time  and  place,  not  earlier  than  one  month  from  the 
date  of  such  notice,  at  which  it  will  be  prepared  to  hear 
all  persons  objecting  to  such  highway  being  declared  un- 
necessary for  public  use,  and  not  repairable  at  the  expense 
of  the  public. 

On  tne  day  and  at  the  place  appointed,  the  Court  shall 
hear  any  persons  objecting  to  an  order  being  made  by  the 
Court  that  such  highway  is  unnecessary  for  public  use  and 
ought  not  to  be  repairable  at  the  public  expense,  and  shall 
make  an  order  either  dismissing  the  application  or  declaring 
such  highway  unnecessary  for  public  use,  and  that  it  ought 
not  to  be  repaired  at  the  public  expense. 

If  the  Court  make  such  last-mentioned  order  as  aforesaid, 
the  expenses  of  repairing  such  highway  shall  cease  to  be 
defrayed  out  of  any  public  rate. 

Public  notice  of  the  time  and  place  appointed  for  hearing 
a  case  under  this  section  shall  be  given  by  the  applicant 
authority  as  follows ;  that  is  to  say, 

(1.)  By  advertising  a  notice  of  the  time  and  place  ap- 

Eointed  for  the  hearing  and  the  object  of  the 
earing,  with  a  description  of  the  nighwajr  to 
which  it  refers  in  some  local  newspaper  circu- 
lating in  the  district  in  which  such  highway  is 
situate  once  at  least  in  each  of  the  four  weeks 
preceding  the  hearing ;  and 
(2.)  By  causing  a  copy  of  such  notice  to  be  aflBxed,  at 
least  fourteen  days  before  the  hearing,  to  the 
principal  doors  of  every  church  and  chapel  in 
the  parish  in  which  such  highway  is  situate,  or  in 
some  conspicuous  position  near  such  highway. 

And  the  application  shall  not  be  entertained  by  the 
Court  until  the  fact  of  such  public  notice  having  been 
given  is  proved  to  its  satisfaction. 

If  at  any  time  after  an  order  has  been  made  by  a  Court 
of  summary  jurisdiction  imder  this  section^  upon  applica- 
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tion  of  any  person  Interested  in  the  maintenance  of  the 
highway  in  respect  of  which  such  order  has  been  made, 
after  one  month's  previous  notice  in  writing  thereof  to  the 
applicant  authority,  it  appears  to  the  Court  of  Quarter 
Sessions  that  from  any  change  of  circumstances  since  the 
time  of  the  making  of  any  such  order  as  aforesaid  such 
highway  has  become  of  public  use,  and  oiight  to  be  main- 
tamed  at  the  public  expense,  the  Court  of  Quarter  Sessions 
may  direct  that  the  liability  of  such  highway  to  be  main- 
tained at  the  public  expense  shall  revive  from  and  after 
such  day  as  they  may  name  in  their  order,  and  such  high- 
way shall  thenceforth  be  maintained  out  of  the  rate 
applicable  to  payment  of  the  expenses  of  repairing  other 
highways  repairable  by  the  applicant  authority  ;  and  the 
said  Court  of  Quarter  Sessions  may  by  their  order  direct 
the  expenses  of  and  incident  to  such  application  to  be  paid 
as  they  may  see  fit. 

Any  order  of  a  Court  of  summary  jurisdiction  under 
this  section  shall  be  deemed  to  be  an  order  from  which  an 
appeal  lies  to  a  Court  of  Quarter  Sessions. 


Bemovalof 
doubt  as  to 
appointment 
of  surveyors 
in  certain 
parishes. 
5  &  6  WiU.  4, 
o.  60. 


Appointment  of  Surveyors  in  certain  Parishes. 

25.  Whereas  doubts  have  arisen  whether  a  surveyor  of 
highways  can  be  appointed,  in  pursuance  of  the  Highway 
Act,  1835,  for  a  parish  which  does  not  maintain  any  high- 
way :  Be  it  therefore  enacted,  that  it  shall  be  lawful  for 
the  inhabitants  in  vestry  assembled  of  any  parish  or  place 
having  a  known  legal  boundary  (notwithstanding  that  the 
inhabitants  at  large  are  not  for  the  time  being  liable  to  main- 
tain any  highway  or  to  contribute  to  any  rate  applicable  to 
the  maintenance  of  highways),  or,  on  the  neglect  or  refusal 
of  such  inhabitants,  for  the  justices  at  a  special  sessions  for 
the  highways  or  in  petty  sessions  assembled,  at  any  time 
to  exercise  all  the  powers  of  the  Highway  Acts  with  respect 
to  the  election  or  appointment  of  a  surveyor  of  highways 
with  or  without  a  salary  for  such  parish  or  place  ;  and  any 
surveyor  so  elected  or  appointed  shall  have  all  the  powers 
and  duties  (including  the  power  of  making,  assessing,  and 
levying  of  highway  rates)  of  a  surveyor  imder  the  High- 
way Acts. 
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JBt/e-laws  by  County  Authority. 

26.  A  county  authority  may  from  time  to  time  make,  Power  of 
with  respect  to  all  or  any  main  roads  or  other  highways  rit^to  nu^' 
within  any  highway  area  in  their  county,  and  when  made  bye^iawa. 
alter  or  reped,  bye-laws  for  all  or  any  of  the  purposes 
following ;  that  is  to  say, 

(1 .)  For  prohibiting  or  regulating  the  use  of  any  waggon 
wain  cart  or  carriage  drawn  by  animal  power  and 
having  wheels  of  which  the  fellies  or  tires  are  not 
of  such  width  in  proportion  to  the  weight  carried 
by,  or  to  the  size  of,  or  to  the  number  of  wheels 
of  such  waggon  wain  cart  or  carriage,  as  may  be 
specified  in  such  bye-laws ;  and 

(2.)  For  prohibiting  or  regulating  the  use  of  any  waggon 
wain  cart  or  other  carnage  drawn  by  animal 
power  not  having  the  nails  on  its  wheels  counter- 
sunk in  such  manner  as  may  be  specified  in  such 
bye-laws,  or  having  on  its  wheels  bars  or  other 
projections  forbidden  by  such  bye-laws ;  and 

(3.)  For  prohibiting  or  regulating  the  locking  of  the 
wheel  of  any  waggon  wain  cart  or  carriage  drawn 
by  animal  power  when  descending  a  hul,  unless 
there  is  placed  at  the  bottom  of  such  wheel  during 
the  whole  time  of  its  being  locked  a  skidpan 
slipper  or  shoe  in  such  manner  as  to  prevent  the 
road  from  being  destroyed  or  injured  by  the 
locking  of  such  wheel ;  and 

(4.)  For  prohibiting  or  regulating  the  erection  of  gates 
across  highways,  and  prohibiting  gates  opening 

outwards  on  highways ;  and 

«  »  «  «  «  « 

Fines  to  be  recovered  simimarily  may  be  imposed  by 
any  such  bye-laws  on  persons  brealang  any  bye-law  made 
under  this  section,  provided  no  fine  exceeds  for  any  one 
offence  the  sum  of  two  pounds,  and  that  the  bye-laws  are 
80  framed  as  to  allow  of  the  recovery  of  any  sum  less  than 
the  full  amount  of  the  fine. 

Saving  for  Minerals. 

27.  Notwithstanding  anything  contained  in  section  sixty-  To  whom 
eight  of  the  Public  Health  Act,  1848,  or  in  section  one  minerals 
hundred  and  forty-nine  of  the  Public  Health  Act,  1875,  tmmpikS" 
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roads  to  all  mines  and  minerals  of  any  description  whatsoever  under 

^ong.  ^j^j  distumpiked  road  or  nighway  which  has  or  shall 

c^eV^  ^^^^'  ^®^^®  vested  in  an  urban  sanitary  authority  by  virtue  of 
38  &  39  Vict,  the  said  sections,  or  either  of  them,  shall  belong  to  the 
0-  66.  person  who  would  be  entitled  thereto  in  case  such  road  or 

highway  had  not  become  so  vested,  and  the  person  entitled 
to  any  such  mine  or  minerals  shall  have  the  same  powers 
of  working  and  of  getting  the  same  or  other  minerals  as 
if  the  road  or  highway  had  not  become  vested  in  the  urban 
sanitary  authority,  but  so  nevertheless  that  in  such  work- 
ing and  getting  no  damage  shall  be  done  to  the  road  or 

highway. 

♦  ♦  m  *  «  ♦ 

Part  II. — ^Amendment  of  Locomotive  Acts, 
1861  AND  1865. 

Weight  of  28 It  shall  not  be  lawful  to  use  on  any  .... 

locomotives      highway  a  locomotive  constructed  otherwise  than  in  ao- 
^n  of ^      "  cordance  with  the  following  provisions ;  (that  is  to  say,) 
wheels.  (1-)  -^  locomotive  not  drawing  any  carriage,  and  not 

2^^  26  Vict.  exceeding  in  weight  three  tons,  shtul  have  the 

28  &  29  Vict.  ^^^^  ^^  ^^®  wheels  thereof  not  less  than  three 

c.  83.  inches  in  width,  with  an  additional  inch  for 

every  ton  or  fraction  of  a  ton  above  the  first 
three  tons ;  and 
(2.)  A  locomotive  drawing  any  waggon  or  carriage  shall 
have  the  tires  of  the  driving  wheels  thereof  not 
less  than  two  inches  in  width  for  every  ton  in 
weight  of  the  locomotive,  unless  the  diameter  of 
such  wheels  shall  exceed  five  feet,  when  the 
width  of  the  tires  may  be  reduced  in  the  same 
proportion  as  the  diameter  of  the  wheels  is  in- 
creased, but  in  such  case  the  width  of  such  tires 
shall  not  be  less  than  fourteen  inches ;  and 
(3.)  A  locomotive  shall  not  exceed  nine  feet  in  width  or 
fourteen  tons  in  weight,  except  as  hereinafter 
provided;  and 
(4.)  The  driving  wheels  of  a  locomotive  shall  be  cylin- 
drical and  smooth-soled,  or  shod  with  diagonal 
cross-bars  of  not  less  than  three  inches  in  width 
nor  more  than  three-quarters  of  an  inch  in  thick- 
ness, extending  the  lull  breadth  of  the  tire,  and 
the  space  interveniag  between  each  such  cross- 
bar shall  not  exceed  three  inches. 
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The  owner  of  any  locomotive  used  contrary  to  the  fore- 
going provisions  shall  for  every  such  offence  be  liable  to  a 
fine  not  exceeding  five  pounds :  provided  that  the  mayor, 
aldermen,  and  commons  in  the  city  of  London,  and  the 
Metropolitan  Board  of  Works  in  the  metropolis,  exclusive 
of  the  city  of  London,  and  the  council  of  any  borough 
which  has  a  separate  Court  of  Quarter  Sessions,  and  the 
coimty  authority  of  any  county,  may,  on  the  application 
of  the  owner  of  any  locomotive  exceeding  nine  feet  in 
width  or  fourteen  tons  in  weight,  authorise  such  locomotive 
to  be  used  on  any  turnpike  road  or  highway  within  the 
areas  respectively  above  mentioned,  or  part  of  any  such 
road  or  highway,  imder  such  conditions  (if  any)  as  to 
them  may  appear  desirable.  Provided  also,  that  the 
owner  of  a  locomotive  used  contrary  to  the  provisions  of 
sub-section  two  of  this  section  shall  not  be  deemed  guilty 
of  an  offence  under  this  section  if  he  proves  to  the  satis- 
faction of  the  Court  having  comizance  of  the  case  that 
such  locomotive  was  constructed  before  the  passing  of  this 
Act,  and  that  the  tires  of  the  wheels  thereof  are  not  less 
than  nine  inches  in  width. 

[S.  29  rep.  61  &  62  Vict.  c.  29,  s.  18.] 

30.  Section  eight  of  the  Locomotive  Act,  1861,  is  hereby  Steam  loco- 
repealed,  so  far  as  relates  to  England ;  and  in  lieu  thereof,  ^^^7^  J^ 
be  it  enacted  that  every  locomotive  used  on  any  turnpike  go  ^  to^con- 
road  or  highway  shall  De  constructed  on  the  principle  of  flame  their 
consuming  its  own   smoke ;   and  any  person  using  any  ST^os  V  t 
locomotive  not  so  constructed,  or  not  consuming,  so  far  as  c.  70. 
practicable,  its  own  smoke,  shall  be  liable  to  a  fine  not  ex- 
ceeding five  pounds   for  every  day  during  which  such 
locomotive  is  used  on  any  such  ....  highway. 

[Ss.  31,  32  rep.  61  &  62  Yict.  c.  29,  s.  18.] 

33.  This  part  of  this  Act  shall  remain  in  force  so  long  Duration  of 
only  as  the  Locomotive  Act,  1865,  continues  in  force.  ?^^  ^l-  ^ 

Act, 

28  &  29  Vict. 

c.  83. 
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Confirmation 
of  provisional 
order. 


Confirmation 
of  bye-law8. 


Recovery  of 
penalties  and 
expenses. 


Part  III. 

Procedure  and  Definitions. 

34.  It  shall  be  lawful  for  the  Local  Government  Board 
to  submit  any  provisional  order  made  by  them  imder  this 
Act  to  Parliament  for  confirmation,  and  without  such 
confirmation  a  provisional  order  shall  not  be  of  any 
validity. 

35.  A  bye-law  made  under  this  Act,  and  any  alteration 
made  therein  and  any  repeal  of  a  bye-law,  sh«dl  not  be  of 
any  validity  until  it  has  been  submitted  to  and  confirmed 
by  the  Local  Government  Board. 

A  bye-law  made  under  this  Act  shall  not,  nor  shall  any 
alteration  therein  or  addition  thereto  or  repeal  thereof,  be 
confirmed  until  the  expiration  of  one  month  after  notice  of 
the  intention  to  apply  for  confirmation  of  the  same  has 
been  given  by  the  authority  making  the  same  in  one  or 
more  local  newspapers  circulating  in  their  coimty  or 
district. 

36.  All  offences,  fines,  and  expenses  under  this  Act,  or 
any  bye-law  made  in  pursuance  of  this  Act,  may  be 
prosecuted,  enforced,  and  recovered  before  a  Court  of  sum- 
mary jurisdiction  in  manner  provided  by  the  Summary 
Jurisdiction  Acts. 

The  expression  "the  Summary  Jurisdiction  Acts"  means 
the  Act  of  the  session  of  the  eleventh  and  twelfth  years  of 
the  reign  of  her  present  Majesty,  chapter  forty-three, 
intituled  "  An  Act  to  facilitate  the  Performance  of  the 
Duties  of  Justices  of  the  Peace  out  of  Sessions  within 
England  and  Wales  with  respect  to  Summary  Convictions 
and  Orders,"  inclusive  of  any  Acts  amending  the  same. 

The  expression  "Court  of  summary  jurisdiction"  means 
and  includes  any  justice  or  justices  of  the  peace,  metro- 
politan police  magistrate,  stipendiary  or  other  magistrate, 
or  oflScer,  by  whatever  name  called,  to  whom  jurisdiction 
is  given  by  the  Summary  Jurisdiction  Acts  :  provided  that 
the  Court,  when  hearing  and  determining  an  information 
or  complaint  under  this  Act,  shall  be  constituted  either  of 
two  or  more  justices  of  the  peace  in  petty  sessions,  sitting 
at  a  place  appointed  for  holding  petty  session,  or  of  some 
magistrate  or  oflScer  sitting  alone  or  with  others  at  some 
court  or  other  place  appointed  for  the  administration  of 
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jnstioey  and  for  the  time  being  empowered  bj  law  to  do 
alone  any  act  anthorised  to  he  done  hy  more  than  one 
jnJBtioe  of  the  peace. 

37.  If  any  party  thinks  himself  aggrieved  by  any  oon-  Fonn  of 
miction  or  order  nMide  by  a  Court  of  summary  jurisdiction  *P^?L**^ 
on  determining  any  information  or  complaint  imder  this  ^^odb. 
Act,  the  party  so  aggrieved  may  appeal  therefrom,  .... 
to  the  next  practicable  Court  of  Quarter  Sessions. 

88.  In  this  Act —  Literpreta- 

"  County  "  has  the  same  meaning  as  it  has  in  the  High-  ^^     _. 
way  Acts,  1862  and  1864,  except  that  every  Uberty  f  *;^  ^^^• 
not  bein^  assessable  to  the  county  rate  of  the  county  27  &  28  Viot. 
or  cotmties  within  which  it  is  locally  situate  shall,  for  ®'  ^^^• 
the  purposes  of  this  Act  other  than  those  relating  to 
the  formation  and  alteration  of  highway  districts,  and 
the  transfer  of  the  powers  of  a  highway  board,  be 
deemed  to  be  a  sencurate  county : 

"  County  authority  means  the  justices  of  a  cotmty  in 
general  or  quaiter  sessions  assembled : 

"  Sorough  "  means  any  place  for  the  time  being  subject 
to  the  Act  of  the  session  of  the  fifth  and  sixth  years  of 
the  reign  of  Bling  William  the  Fourth,  chapter 
seventy-six,  intituled  "An  Act  to  provide  for  the 
Begulation  of  Municipal  Corporations  in  England 
and  Wales,"  and  the  Acts  amending  the  same : 

"  Highway  district "  means  a  district  constituted  in 
pursuance  of  the  Highway  Act,  1862,  and  the  High-  26  k  26  Yiot. 
way  Act,  1864,  or  one  of  such  Acts :  2*7  4*28  "^ct 

"Highway  board"  means  the  highway  board  having  0.101. 
junsdiction  within  a  highway  district : 

"  Highway  parish  "  means  a  parish  or  place  included  or 

capable  of  being  included  in  a  highway  district  in  26  ft  26  Vict, 
pursuance  of  the  Highway  Acts,  1862  and  1864,  or  %^l\^  ^ 
one  of  such  Acts :  f^^^^^  ^''^' 

"Highway  authority"  means  as  respects  an  urban 
sanitary  district  the  urban  sanitary  authority,  and  as 
respects  a  highway  district  the  highway  boaid,  and  as 
respects  a  highway  parish  the  surveyor  or  surveyors 
or  other  officers  performing  similar  duties : 

"  Bural  sanitary  district "  and  "  rural  sanitary  autho- 
rity "  mean  respectively  the  districts  and  authorities 
declared  to  be  rural  sanitary  districts  and  authorities  38  &  39  Viot. 
by  the  PubUc  Health  Act,  1875 :  <^-  «^- 


s. 
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"  Urban  sanitary  district "  and  "urban  sanitary  autho- 
rity "  mean  respectively  the  districts  and  authorities 
declared  to  be  urban  sanitary  districts  and  authorities 
38  &  39  Vict.  by  the  PubKo  Health  Act,  1875,  except  that  for  the 

0.  66.  purposes  of  this  Act  no  borough  having  a  separate 

Ooiirt  of  Quarter  Sessions,  and  no  part  of  any  such 
borough,  shall  be  deemed  to  be  or  to  be  included  in 
any  such  district,  and  where  part  of  a  parish  is 
included  in  such  district  for  the  purpose  only  of  the 
repairs  of  the  highways  such  part  shall  be  deemed  to 
be  included  in  the  cQstrict  for  the  purposes  of  this 
Act:  ^ 

"  The  metropolis  "  means  the  parishes  and  places  men- 
tioned in  the  Schedules  A.,  B.,  and  C,  annexed  to  the 
18  &  19  Vict.  Metropolis  Management  Act,  1855,  and  any  parish  to 

®-  ^20.  which  such  Act  may  be  extended  by  Order  in  Council 

in  manner  in  the  said  Act  provided ;  also  the  city  of 
London  and  the  liberties  of  the  said  city : 
"  Quarter  sessions  "  includes  general  sessions : 
"  Petty  sessional  division  "  means  any  division  for  the 
holding  a  special  sessions  formed  or  to  be  formed 
under  the  provisions  of  the  Act  of  the  ninth  year  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth, 
chapter  forty-three,  or  any  Act  amendmg  the  same  ; 
also  any  division  of  a  county,  or  of  a  riding,  division, 
parts,  or  liberty  of  a  coimty,  having  a  separate  com- 
mission of  the  peace,  in  and  for  which  petty  sessions 
or  special  sessions  are  usually  held,  whether  in  one  or 
more  place  or  places,  in  accordance  with  any  custom,  or 
otherwise  than  under  the  said  last-mentioned  Act ; 
but  does  not  include  any  city,  borough,  town  corporate, 
or  district  constituted  a  pettyjsessional  division  by  the 
Act  of  the  session  of  the  twelfth  and  thirteenth  years 
of  the  reign  of  her  present  Majesty,  chapter  eighteen, 
intituled  "  An  Act  for  the  holding  of  Pretty  Sessions 
of  the  Peace  in  Borou^is,  and  for  providing  places 
for  the  holding  of  such  Petty  Session  in  Counties  and 
Boroughs : " 
"  Locomotive  "  means  a  locomotive  propelled  by  steam 

or  by.  other  than  animal  power : 
"  Person  "  includes  a  body  of  persons  corporate  or  un- 
incorporate. 
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HIGHWAY  RATE  ASSESSMENT   AND 
EXPENDITURE  ACT,  1882. 

(45  &  46  Vict.  c.  27.) 

An  Act  to  extend  certain  Provisions  of  the  Poor  Rate 
Assessment  and  Collection  Act^  1869,  to  the 
Highway  Rate^  and  for  other  Purposes, 

[12th  July,  1882.] 
[Preamble.] 

1.  This  Act  may  be  cited  as  the  Highway  Rate  Assess-  Short  title, 
ment  and  Eiqpenditure  Act,  1882. 

2.  This  Act  shall  not  extend  to  Scotland  or  to  Ireland.    Extent  of 

Act. 

3.  Where  in  any  parish  the  vestry  have,  under  section  Power  to  rate 
four  of  the  Poor  Rate  Assessment  and  Collection  Act,  ^^^^T^'^jj 
1869,  ordered  or  shall  hereafter  order  that  the  owners  of  5w^^^ 
all  rateable  hereditaments  to  which  section  three  of  that  smaU  tene- 
Aot  extends  shall  be  rated  to  the  poor  rate  in  respect  of  J52°& '33  Vict 
such  hereditaments  instead  of  the  occupiers,  such  order  ©.  41.) 
shall  be  deemed  to  extend  to  and  include  the  highway 

rate,  and  whilst  such  order  is  in  force  the  respective 
owners  of  such  hereditaments  shall  be  rated  and  assessed 
instead  of  the  occupiers  thereof  to  the  highway  rates  made 
after  the  passing  of  this  Act  for  any  highway  parish  which 
is  co-extensive  with  such  parish  or  with  any  part  thereof, 
and  to  which  otherwise  such  occupiers  might  by  law  be 
rated;  subject  nevertheless  to  the  abatements  or  deduc- 
tions and  to  the  conditions  specified  in  sections  four  and 
five  of  the  said  Act ;  and  for  the  purposes  of  this  section 
the  term  "  overseers  "  in  section  four  of  the  said  Act  shall 
be  construed  to  mean  "surveyor  of  highways  or  other 
person  authorised  by  law  to  make  and  levy  a  highway 
rate." 

The  surveyor  of  highways,  or  other  person  authorised 
by  law  to  make  and  levy  a  highway  rate,  shall  have  the 
same  powers,  remedies,  and  privileges  for  recovering  the 
rates  made  under  this  Act  upon  owners,  as  the  overseers  of 
the  poor  have  under  the  said  Poor  Rate  Assessment  and 
Collection  Act,  1869,  for  the  recovery  of  a  poor  rate,  and 
when  the  overseers  are  required  by  law  to  levy  the  high- 
way rate,  and  such  rate  applies  to  the  whole  parish,  they 
may  levy  the  same  as  part  of  the  poor  rate. 
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Valuation 
lists  oonda- 
siTe  for  high- 
way rate. 


27  &  28  Vict, 
c.  39. 


ProTision  for 
balances  of 
oatgfoing 
surveyors. 


Power  to 
maintain 
mile  stones 
and  to  fence. 


Waywar- 
dens' rate 
accounts. 

41  &  42  Vict, 
c.  77. 

42  &  43  Vict, 
c.  6. 


Recovery 
and  parent 
of  certified 
balances. 


4.  In  every  highway  rate  ....  the  several  heredita- 
ments included  therein  and  assessable  to  the  poor  rate  shall 
be  rated  according  to  the  annual  rateable  value  thereof 
appearing  in  the  valuation  list  for  the  time  being  in  force 
in  the  parish  which  is  co-extensive  with  or  indudes  the 
highway  parish  to  which  the  highway  rate  relates,  and 
where  any  valuation  list  has  been  amended  on  objection 
pursuant  to  section  one  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  the  assessment  committee 
shall  give  notice  of  such  amendment  to  the  surveyor  of 
highways  or  other  person  authorised  to  make  and  levy  the 
highway  rate,  who  shall  thereupon  alter  the  then  current 
highway  rate  accordingly. 

5.  If  the  rates  levied  by  a  surveyor  of  highways, 
together  with  any  other  sums  received  by  him  during  his 
term  of  office,  prove  insufficient  to  meet  the  whole  of  the 
expenditure  lawfully  incurred  by  him,  and  such  deficiency 
has  not  arisen  from  any  neglect  or  default  on  his  part,  his 
successor  in  office  may  reimburse  to  him  the  amount  of 
such  deficiency. 

6.  The  expenses  incurred  by  a  highway  authority  in 
maintaining,  replacing,  or  setting  up  mile  stones  on  any 
highway,  and  in  fencing  by  posts  and  rails  or  otherwise  a 
highway  where  such  fencing  is  required  for  the  protection 
of  persons  travelling  thereon  against  danger,  shall  be  a 
lawful  charge  upon  tne  highway  rate. 

7.  The  provisions  of  section  nine  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  as  amended  by  the 
District  Auditors  Act,  1879,  in  relation  to  the  audit  of  the 
accounts  of  highway  authorities  and  their  officers  shall 
extend  to  the  accoimts  of  a  waywarden  of  any  highway 
parish  within  a  highway  district  with  respect  to  the  high- 
way rates  levied  by  him. 

8.  Moneys,  goods,  or  chattels  certified  by  an  auditor  at 
a  highway  audit  to  be  due  from  any  person  shall  be  re- 
coverable by  the  like  process  and  with  the  like  powers  as 
in  the  case  of  moneys,  goods,  or  chattels  certified  at  the 
audit  of  the  poor  rate  accoimts,  and  where  an  auditor  shall 
take  proceedings  for  the  recovery  of  any  moneys,  goods,  or 
chattels  certified  at  a  highway  audit  or  shall  lay  any  in- 
formation for  a  penalty  in  consequence  of  the  default  of 
any  officer  or  other  person  to  attend  any  such  audit  or  to 
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produce  the  proper  aooounts  or  voaoherSy  or  to  make  or  si^ 
the  proper  declaration  before  him,  the  costs  incurred  by  the 
auditor,  when  not  recovered  from  the  defendant,  shall,  if 
the  Local  G-ovemment  Board  consent  thereto,  be  paid  to 
the  auditor  by  the  highway  authority,  and  may  be  re- 
covered from  such  authority  in  a  summary  manner. 

The  moneys  certified  at  a  highway  audit  shall,  where 
there  is  a  treasurer  of  the  highway  authority,  be  paid  to 
such  treasurer,  and  where  there  is  no  such  officer  to  the 
highway  authority  for  the  time  being ;  and  the  goods  or 
chattels  so  certified  shall  be  delivered  over  to  the  person 
authorised  to  receive  the  same. 

9.  Where  at  the  time  of  the  passing  of  this  Act  part  of  ^^^**?^ 
a  parish  is  excluded  from  an  urban  sanitary  district,  but  ^^^  of 
such  excluded  part  is  for  purposes  connected  with  the  pamhee. 
repairs  of  highways  and  the  payment  of  highway  rates 

treated  as  forming  part  of  the  district,  the  owners  and  rate- 
payers of  the  excluded  part  may  by  resolution  passed  at  a 
meeting  to  be  convened  and  conducted  in  manner  provided 
by  Schedule  Three  of  the  Public  Health  Act,  1875,  decide  38  &  89  Vict, 
that  such  part  shall  be  a  highway  parish,  and  if  the  reso-  °'  ^^• 
lution  is  approved  by  an  oider  of  the  Local  Government 
Board  the  excluded  part  shall  from  a  date  to  be  fixed  by 
the  said  order  be  for  all  purposes  connected  with  highways, 
surveyors  of  highways,  and  highway  rates,  considered  and 
treated  as  a  separate  highway  parish. 

10.  In  this  Act —  Interpreta- 

"  Highway  audit "  means  the  audit  of  the  accounts  of  a  ^^' 
highway  authority  or  their  officers  or  of  any  way- 
warden: 

"Highway  authority''  means  as  respects  a  highway 
district,  the  highway  board,  and  as  respects  a  highway 
parish  not  included  in  a  highway  district,  the  sur- 
veyor or  surveyors  or  other  officers  performing  similar 
duties: 

"  Highway  rate  "  means  a  rate  made  for  the  repairs  of 
the  highways  and  includes  any  separate  rate  made  to 
meet  tne  orders  or  precepts  of  a  highway  authority : 

"  Parish  "  means  a  pla(^  for  which  a  separate  poor  rate 
can  be  made : 

"  Highway  parish  "  means  a  place  separately  maintain- 
ing its  own  highways,  and,  in  a  highway  district,  a 
place  for  whicn  a  waywarden  may  be  elected  or  a 
separate  highway  rate  be  made. 
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Short  title. 


Gommenoe- 
ment  of  Act. 


Fencing  of 
quarries. 


Interpreta- 
tion. 


Extent  of 
Act. 


QUAERY  (FENCING)  ACT,  1887. 

(50  &  51  Vict.  c.  19.) 

An  Act  to  provide  for  tlie  Fencing  of  Quarries. 

[19tli  July,  1887.] 
[Preamble.] 

1.  This  Act  may  be  cited  as  the  Quarry  (Fencing)  Act, 
1887. 

2.  This  Act  shall  not  come  into  operation  until  the  fii'st 
day  of  January  one  thousand  eight  nundred  and  eighty- 
eight. 

3.  Where  any  quarry  dangerous  to  the  public  is  in  open 
or  unenclosed  land,  within  fifty  yards  oi  a  highway  or 
place  of  public  resort  dedicated  to  the  public,  and  is  not 
separated  therefrom  by  a  secure  and  sufficient  fence,  it 
shall  be  kept  reasonably  fenced  for  the  prevention  of  acci- 
dents, and  unless  so  kept  shall  be  deemed  to  be  a  nuisance 
liable  to  be  dealt  with  summarily  in  manner  provided  by 
the  PubHc  Health  Act,  1875. 

4.  In  this  Act — 

The  term  "  quarry  "  includes  every  pit  or  opening  made 
for  the  purpose  of  getting  stone,  slates,  lime,  chalk, 
clay,  gravel,  or  sand,  but  not  any  natural  opening. 

6.  This  Act  shall  not  extend  to  Scotland  and  Ireland. 


Power  of 
oouncUas  to 
bridges. 


LOCAL  GOVEBNALENT  ACT,  1888. 

(51  &  52  ViCTi.  c.  41.) 

An  Act  to  ametid  the  Laws  relatinff  to  Local  Govern- 
ment  in  England  and  WaleSj  and  for  other 
purposes  connected  therewith. 

[13th  August,  1888.] 

6.  The  county  coimcil  shall  have  power  to  purchase,  or 
take  over  on  terms  to  be  agreed  on,  existing  oridges  not 
being  at  present  coimty  bridges,  and  to  erect  new  bridges, 
and  to  maintain,  repair,  and  improve  any  bridges  so  pur- 
chased, taken  over,  or  erected. 
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U. — (1.)  Every  road  in  a  oounty,  which  is  for  the  time  Entire  main- 
being  a  main  road  within  the  meaning  of  the  Highways  J^^J^^ 
and  Locomotives  (Amendment)  Act,  1878,  inclusive  of  by  oonnty 
every  bridge  carrying  such  road  if  repairable  by  the  high-  oonnoil. 
way  authority,  shall,  after  the  appointed  day,  be  wholly  4i  &  42  Viot. 
maintained  and  repaired  by  the  council  of  the  oounty  in  °* 
which  the  road  is  situate,  and  such  ooimcil,  for  the  purpose 
of  the  maintenance,  repair,  improvement,  and  enlargement 
of,  and  other  dealing  with  such  road,  shall  have  the  same 
powers  and  be  subject  to  the  same  duties  as  a  highway 
board,  and  may  further  exercise  any  powers  vested  in  the 
council  for  the  purpose  of  the  maintenance  and  repair  of 
bridges,  and  the  enactments  relating  to  highways  and 
bridges  shall  apply  accordingly ;  and  the  coimty  coimdl 
shall  have  the  same  powers  as  a  highway  board  for  pre- 
venting and  removing  obstructions,  and  for  asserting  the 
right  of  the  public  to  the  use  and  enjoyment  of  the  road- 
side wastes ;  and  the  execution  of  this  section  shall  be  a 
general  county  purpose,  and  the   costs  thereof  shall  be 
charged  to  the  general  oounty  accoimt. 

(2.)  Provided  that  any  urban  authority  may,  within 
twelve  months  after  the  appointed  day,  or  in  case  of  a 
road  in  the  district  of  su<m  authority  becoming  a  main 
road  at  any  subsequent  date  then  within  twelve  months 
after  that  date,  claim  to  retain  the  powers  and  duties  of 
maintaining  and  repairing  a  main  road  within  the  district 
of  such  authority,  and  thereupon  they  shall  be  entitled  to 
retain  the  same,  and,  for  the  purpose  of  the  maintenance, 
repair,  improvement,  and  enlargement  of,  and  other 
dealing  with  such  road,  shall  have  the  same  powers  and 
be  subject  to  the  same  duties  as  if  such  road  were  an 
ordinary  road  vested  in  them,  and  the  council  shall  make 
to  such  authority  an  annual  payment  towards  the  costs 
of  the  maintenance  and  reptdr,  and  reasonable  improve- 
ment connected  with  the  maintenance  and  repair  oi  such 
road. 

(3.)  The  amoimt  of  such  payment  shall  be  such  annual 
sum  as  may  be  from  time  to  time  agreed  on,  or  in  the 
absence  of  agreement  may  be  determined  by  arbitration  of 
the  Local  Government  Board. 

(4.)  The  county  council  and  any  district  council  may 
from  time  to  time  contract  for  the  undertaking  by  the 
district  cotmcil  of  the  maintenance,  repair,  improvement, 
and  enlargement  of,  and  other  dealing  with  any  main 
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road,  and,  if  the  oounty  oounoil  bo  require,  the  district 
council  shall  undertake  the  same,  and  such  undertaking 
shall  be  in  consideration  of  such  annual  payment  by  the 
county  council  for  the  costs  of  the  undertaking  as  may 
from  time  to  time  be  agreed  upon,  or,  in  case  of  difference, 
be  determined  by  arbitration  of  the  Local  Goyemment 
Board;  and  for  the  purposes  of  such  undertaking  the 
district  council  shall  haye  the  same  powers  and  be  subject 
to  the  same  duties  and  liabilities  as  if  the  road  were  an 
ordinary  road  vested  in  them. 

J.)  rrovided  that  in  no  case  shall  a  county  council 
e  any  payment  to  a  district  council  towards  the  costs 
of  such  undertaking  as  respects  any  road,  or  towards  tlie 
costs  of  the  maintenance,  repair,  or  improyement  of  any 
road  by  an  urban  authority,  untal  the  county  council  are 
satisfied  by  the  report  of  tlieir  surveyor,  or  such  other 
person  as  the  coimty  council  may  appoint  for  the  purj^oee, 
that  the  road  has  lieen  properly  maintained  and  repaired, 
or  that  the  improvement  or  enlargement  of  or  other  deal- 
ing with  the  road,  as  the  case  may  be,  has  been  properly 
executed. 

(6.)  A  main  road  and  the  materials  thereof,  and  all 
drains  belonging  thereto,  shall,  except  where  the  urban 
authority  retain  the  powers  and  duties  of  maintaining  and 
repairing  such  road,  vest  in  the  county  council;  and  where 
any  sewer  or  other  drain  is  used  for  any  purpose  in  con* 
nexion  with  the  drainage  of  any  main  road,  the  county 
council  shall  continue  to  have  the  right  of  using  suda 
sewer  or  drain  for  such  purpose ;  and  if  any  differenoe 
arises  between  a  county  council  and  any  highway  or  sani- 
tary authority  as  respects  the  authority  in  whom  the  drain 
is  vested,  or  as  to  the  use  of  any  sewer  or  other  drain,  the 
council  or  the  highway  or  sanitary  authority  may  require 
such  difference  to  be  referred  to  arbitration,  and  the  same 
shaU  be  referred  to  arbitration  in  manner  provided  by 
this  Act. 

(7.)  Where  a  county  council  declare  a  road  to  be  a  main 
road,  such  declaration  shall  not  take  effect  until  the  road 
has  been  placed  in  proper  repair  and  condition,  to  tibe 
satisfaction  of  the  county  coim<nL 

(8.)  If  at  any  time  tlie  county  council  are  satisfied,  on 
the  report  of  their  surveyor  or  other  person  appointed  by 
them  for  the  purpose,  that  any  portion  of  a  main  road,  the 
maintenance  and  repair  of  which  are  imdertaken  by  any 
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district  oounoil,  is  not  in  proper  repair  and  condition,  the 
county  council  may  cause  notice  to  be  given  to  such 
district  council,  requiring  them  to  place  the  road  in  piro^ 
repair  and  condition ;  and,  if  such  notice  is  not  complied 
witfi  within  a  reasonable  time,  the  county  council  may  do 
everything  that  seems  to  tliem  necessary  to  place  the  road 
in  proper  repair  and  condition,  and  the  expenses  of  so 
doing  shall  be  a  debt  of  the  said  district  council  to  the 
county  counciL 

(9.)  If  any  difference  arises  under  this  section  between 
a  counly  council  and  a  district  council  as  to  the  refusal  of 
the  ooimiy  counoQ  to  make  a  payment  under  this  section 
to  the  district  council  in  respect  of  any  undertaking  or 
road,  or  as  to  a  road  having  been  placed  in  proper  repair 
and  condition  previously  to  its  becoming  a  main  road,  or 
as  to  any  notice  given  to  the  district  council  by  the  counhr 
council  to  place  a  road  in  proper  repair  and  condition,  such 
difference  shall,  if  either  council  so  require,  be  referred  to 
the  arbitration  of  the  Local  Government  Board. 

(10.)  The  county  council  may,  if  they  think  fit,  con- 
trioute  towards  the  costs  of  the  maintenance,  repair, 
enlargement,  and  improvement  of  any  highway  or  public 
footpath  in  the  county,  although  the  same  is  not  a  main 
roacL 

(11.)  Every  authority  having  any  power  or  duty  to  light 
the  roads  in  tiieir  district  shall  have  the  same  power  and 
duty  to  light  any  main  road  in  their  district 

(12.)  Anything  authorised  or  required  by  law  to  be 
done  by  or  to  a  highway  or  road  authority  shall,  as 
reqpects  a  main  road  maintained  by  a  ooimty  coimcil,  be 
autnorised  or  required  to  be  done  by  or  to  that  coimcil ; 
and  eveiT  authority  having  any  power  to  break  up  any 
road  ia  their  district  for  the  purpose  of  sewerage  or  other- 
wise shall  have  the  like  power  of  breaking  up  any  main 
road  in  tlieir  district ;  but  if  the  road  is  broken  up  tlie 
authority  shall  repeix  it  to  the  satisfaction  of  the  county 
council  maintaining  sudi  road ;  and  if  it  is  not  repaired  to 
the  satis&cticm  of  the  county  council,  that  council  may 
cause  the  necessary  repairs  to  be  done,  and  may  charge 
the  costs  against  tiie  authority,  and  the  same  shall  be  a 
debt  due  from  the  authority  to  the  counciL 

(13.)  Section  twenty  of  the  Highways  and  Locomotives  41  &  42  Vict. 
(Amendment)  Act,  1878,  shall  apply  as  if  it  were  herein  '^'  77* 
re-enacted  and  in  terms  made  appUcable  to  this  section. 
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Boads  and  12. — (1.)  After  the  appointed  day,  tolls  shall  oease  to 

^vr^ht^      be  taken  on  any  road  maintained  and  repaired  by  the  Isle 

^      ^   '        of  Widtt  Highway  Commissioners,  under  the  Isle  of 

Wid^t  Highway  Acts,  1813  and  1883,  and  after  such  day 

the  Highways  and  Locomotives  (Amendment)  Act,  1878, 

as  amended  by  this  Act,  shall  apply  to  the  Isle  of  Wight, 

and  to  every  such  road  above  mentioned,  in  like  manner 

as  if  it  were  ceasing  within  the  meaning  of  the  said  Act 

**72  *^  ^^^'   to  be  a  turnpike  road,  and  the  Act  of  the  session  of  the 

°'     '  forty-fourth  and  forty-fifth  years  of  the  reign  of  her 

present  Majesty,  chapter  sevenfy-two,  shall  be  repealed. 

(2.)  Until  provision  is  otherwise  made  by  Parliament, 
or  by  a  Provisional  Order  confirmed  by  Parliament,  the 
repair  and  maintenance  of  the  said  roads  shall  continue  to 
be  undertaken  by  the  said  commissioners,  and  the  county 
coundl  for  the  county  of  Southcmipton  shall  pay  such 
commissioners  in  respect  of  the  said  repairs  and  mainte- 
nance, and  of  the  expenses  of  the  commissioners,  such  sums 
as  may  be  agreed  upon,  or,  in  case  of  difference,  be  settled 
by  arbitration  under  this  Act,  and  the  provisions  of  this 
Act  with  respect  to  main  roads  shall  apply  as  if  the  com- 
missioners were  a  district  coimcil  who  had  undertaken  the 
maintenance  and  repair  of  such  road. 

Adaptation  of  13, — (1.)  After  the  appointed  day  no  county  road  rate 
Wklfifl  ^^  ^^  ^  levied,  and  tolk  shall  cease  to  be  taken  on  any 
road  maintained  and  repaired  by  a  county  roads  board  in 
7  &  8  Vict.  South  Wales,  in  pursuance  of  the  South  Wales  Turnpike 
^'  ^^'  Trusts  Act,  1844,  and  the  Acts  amending  the  same,  and 

after  such  day  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  as  amended  by  this  Act,  shall  apply  to 
every  county  in  South  Wales  as  if  the  highway  districts 
25  &  26  Vict,   in  that  coimiy  had  been  constituted  under  the  Highway 
27  &'28  Vict    ^^^'  ^^^^'  ^^  *^®  Highway  Act,  1864,  or  one  of  those 
c.  101.  Acts,  and  shall  apply  to  every  such  road  as  above  men- 

tioned, in  like  manner  as  if  it  were  ceasiog,  within  the 
meaning  of  the  said  Act,  to  be  a  turnpike  road. 

(2.)  On  the  appointed  day  every  couniy  roads  board 
and  district  roads  board  in  each  county  shall  cease  to  exist, 
and  the  property,  debts,  and  liabilities  of  any  such  board 
shall  be  transferred  to  the  coimty  council,  and  that  council 
shall  be  the  successors  of  the  county  and  district  roads 
boards,  and  the  provisions  of  this  Act,  with  respect  to  the 
transfer  of  the  property,  debts  and  liabilities  of  quarter 
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sessions  to  comity  oouuoils,  aud  with  respect  to  the  officers 
and  servants  of  quarter  sessions,  shall  apply  as  if  they 
were  herein  re-enacted  and  made  applicable  to  the  pro- 
perty, debts,  liabilities,  and  oflSoers  of  the  said  county  and 
district  roads  boards. 

(3.)  For  the  following  purposes  (that  is  to  say) : 

(a)  For  giving  effect  to  the  said  transfer  of  the  property, 

debts,  and  liabilities,  and  for  controlling  the 
oflBcers  and  servants  transferred  by  this  section 
to  the  county  council,  and  otherwise  winding  up 
the  affairs  of  the  county  and  district  roads 
boards;  and 

(b)  For  the  purpose  of  the  appointment  of  the  surveyor 

of  a  highway  board,  the  alteration  of  a  highway 
district,  and  other  purposes  relating  to  highway 
boards; 

the  county  ooimcil  of  every  county  in  South  Wales  sliall 
have  all  the  powers  of  a  county  roads  board  in  a  county 
under  the  South  Wales  Tumpie  Trusts  Act,  1844,  and 
the  Acts  amending  the  same,  so,  however,  that  nothing 
shall  confer  on  the  county  council  any  power  to  levy  any 
toll  or  county  road  rate. 

34 (2.)  On  the  appointed  day  there  shall  be  AppUcatiou 

transferred  to  the  mayor,  aldermen,  and  burgesses  of  each  ^^^catlons 
coimty  borough  all  such  bridges  and  approaches  thereto,  to  county 
or  parts  thereof,  situate  within  the  borough  as  were  pre-  boroughH. 
viously  repairable  by  the  county  or  any  hundred  therein, 
and  the  costs  of  the  coimcil  in  repairing  such  bridges  and 
approaches,  or  parts  thereof,  and  in  repairing  any  roads  in 
the  borough  which  by  virtue  of  this  Act  or  any  Act 
applied  by  this  Act  are  main  roads,  shall  be  payable  out 
of  the  borough  fund. 

35 (3.)  Notwithstanding  the  last  enactment  the  Application 

borough  shall,  for  the  purposes  of  the  provisions  of  the  ^^ot  quarter 
Highways  and  Locomotives  (Amendment)  Act,  1878,  re-  sessions 
specting  main  roads,  form  part  of  the  county,  and  the  costs  l>oroughs  not 
of  maintidning,  repairing,  improving,  enlarging,  or  other-  tiM°(*Lr*^^' 
wise  dealing  with  any  main  road  in  the  borough  shall  be  ^j  ^^  42  Vict 
paid  out  of  the  county  fund,  and  the  payment  of  the  costs  o.  77. 
mcurred  in  the  execution  of  the  provisions  of  this  Act  with 
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respect  to  main  roads  shall  be  a  general  oounty  purpose  for 
whioh  the  parishes  of  the  borough  may  be  assessed  to 
ooimty  contributions : 

(4.)  Provided  that— 

(a)  The  borough  shall  be  deemed  to  be  an 
urban  sanitary  district  within  the  meaning  of 

41  &  42  Vict.  the  Highways  and  Locomotives  (Amendment) 

^'  '^'^'  Act,  1878 ;  and  the  council  of  the  borough  shall 

have  the  power  imder  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  of  making 
bye-laws  respecting  locomotives,  and  authorizing 
locomotives  to  be  used  on  any  road  within  the 
boroufi;h,  save  that  if  any  difference  is  made  by 
such  bye-laws  or  authority  between  any  main 
road  maintained  by  the  county  council  and  the 
other  roads  in  the  borough,  such  authority  and 
bye-laws  shall  require  the  approval  of  the  ooimty 
council;  and 

(b)  The  council  of  the  borough  shall  have 
power  as  an  urban  authority  to  claim,  in  accord- 
ance with  this  Act,  to  retain  the  powers  and 
duties  of  maintaining  and  repairing  any  main 
road  in  the  borough ;  and 

(c)  The  councu  of  the  borough  may  within 
two  years  after  the  passing  of  tms  Act  apply  to 
the  county  council  to  declare  such  roads  in  the 
borough  as  are  mentioned  in  the  application  to 
be  main  roads  within  the  meaning  of  the  High- 
ways and  Locomotives  (Amendment)  Act,  1878, 
and  the  coimty  council  shall  consider  such  appli- 
cation and  inquire  whether  such  roads  are  or 
ought  to  be  main  roads  within  the  meaning  of 
the  said  Act,  and  shall  make  or  refuse  the  decla- 
ration accordingly,  and  if  the  county  coimcil 
refuse  to  make  tne  declaration,  the  council  of  the 
borough  may  vrithin  a  reasonable  time  after  such 
refusal  apply  to  the  Local  Government  Board, 
and  that  JBoard  shall  have  power,  if  after  a  local 
inquiry  they  think  it  just  so  to  do,  to  make  the 
said  declaration,  which  shall  have  the  same  effect 
as  if  made  by  the  oounty  ooimciL 

C^^lrf*^*  41 (4.)  The  provisions  of  the  Highways  and  Looo- 

LSdon,  and    niotives  (Amendment)  Act,  1878,  with  respect  to  main 
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roads,  as  amended  by  this  Act,  shall  extend  to  the  metro-  m>lioation  of 
polis  in  like  manner  as  if  the  expression  "  nrban  sanitary  2^^^*^ 
district "  in  that  Act  included,  as  respects  the  metropolis,  ^j  ^^'^2  Vict. 
the  dty  of  London,  and  a  parish  in  Schedule  A.,  and  a  o.  77. 
district  in  Schedule  B.  of  the  Metropolis  Management  Act,  28  &  19  viot. 
1855,  as  amended  by  subsequent  Acts,  and  as  if  the  com-  0. 120. 
missioners  of  sewers,  or  vestry,  or  district  board  (as  the 
case  may  be)  were  the  urban  sanitary  authority :  Provided 
that— 

(a)  In  the  city  of  London  the  common  council  shall 

have  the  power  imder  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  of  making 
bye-laws  respecting  locomotives  and  authorizing 
locomotives  to  be  used  on  any  road  within  the 
city,  save  that  if  any  difEerence  is  made  by  such 
bye-laws  or  authority  between  any  main  road 
maintained  by  the  coimty  council  and  the  other 
roads  in  the  city,  such  authority  and  bye-laws 
shall  require  the  approval  of  the  couniy  council ; 
and 

(b)  The  common  council  in  the  city  of  London,  and  in 

any  other  part  of  the  metropolis,  the  vestry,  or 
district  board,  shall  be  deemed  to  be  a  district 
council  and  an  urban  authority  within  the  mean- 
ing of  the  provisions  of  this  Act  with  respect  to 
main  roads,  and  may  accordingly  claim  to  retain 
the  power  of  maintaining  and  repairing  a  main 
road,  and  in  such  case  shall  have  all  such  powers 
and  duties  of  maintaining,  repairing,  improving, 
and  enlarging,  and  otherwise  dealmg  with  the 
main  road  as  they  would  have  if  it  were  an  ordi- 
nary highway  repairable  by  them,  and  such 
powers  and  duties  shall  in  uie  city  of  London 
be  discharged  by  the  conmiissioners  of  sewers. 


Regulatiom  for  Bicycles^  8fc. 

85. — (1.)  The  provisions  of    section  twenty-six,   sub-  RegnlationB 
section  five,  of  the  Highways  and  Locomotives  (Amend-  for  bicycles, 
ment)  Act,  1878,  and  section  twenty-three,  sub-section  *°' 
one,  of  the  Municipal  Corporations  Act,  1882,  in  so  far  as 
it  gives  power  to  the  council  to  make  bye-laws  regulating 
the  use  of  carriages  herein  referred  to,  and  all  omer  pro- 
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visions  of  any  public  or  private  Acts,  in  so  far  as  they  give 
power  to  any  local  authority  to  make  bye-laws  for  r^ulat- 
ing  the  use  of  bicycles,  tricycles,  velocipedes,  and  other 
similar  machines,  are  hereby  repealed,  and  bicycles,  tri- 
cycles, velocipedes,  and  other  similar  machines,  are  hereby 
declared  to  be  carriages  within  the  meaning  of  the  High- 
way Acts ;  and  the  following  additional  regulations  shall 
be  observed  by  any  person  or  persons  riding  or  being  upon 
such  carriage : — 

(a)  During  the  period  between  one  hour  after  sunset 

and  one  hour  before  sunrise,  every  person  riding 
or  being  upon  such  carriage  shall  carry  attached 
to  the  carriage  a  lamp,  which  shall  be  so  con- 
structed and  placed  as  to  exhibit  a  light  in  the 
direction  in  which  he  is  proceeding,  and  so 
lighted  and  kept  lighted  as  to  afford  adequate 
means  of  signalling  the  approach  or  position  of 
the  carriage ; 

(b)  Upon  overtaking  any  cart  or  carriage,  or  any  horse, 

mule,  or  other  oeast  of  burden,  or  any  foot 
passenger,  being  on  or  proceeding  alonfi^  the 
carriage  way,  every  such  person  shall  within  a 
reasonable  distance  from  and  before  passing  such 
cart  or  carriage,  horse,  mule,  or  other  b^ist  of 
burden,  or  such  foot  passenger,  by  sounding  a 
bell  or  whistle,  or  otherwise,  give  audible  and 
sufficient  warning  of  the  approach  of  the  carriage. 

(2.)  Any  person  summarily  convicted  of  offending 
against  the  regulations  made  by  this  section,  shall  for  eacn 
and  every  such  offence  forfeit  and  pay  any  sum  not  ex- 
ceeding forty  shillings. 

Saving  as  to        97.  Nothing  in  this  Act  with  respect  to  main  roads  shall 
^^*roa^      alter  the  liability  of  any  person  or  Dody  of  persons,  corpo- 
rate or  unincorporate,  not  being  a  highway  authority,  to 
maintain  and  repair  any  road  or  part  of  a  road. 
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HIGHWAYS  AND  BEIDGE8  ACT,  1891. 

(54  &  55  Vict.  c.  63.) 

An  Act  to  confer  further  powers  on  County  Councils 
and  other  Authorities  with  respect  to  Main  Roads 
and  other  Highways  and  Bridges. 

[5th  August,  1891.] 
[Preamble.] 

1.  This  Act  may  be  dted  as  the  Highways  and  Bridges  Short  title. 
Act,  1891. 

2.  This  Act  shall  not  apply  to  Scotland  or  Ireland  or  Extent  of 
the  county  of  London.  -^®*- 

3.  The  council  of  any  administrative  coimty,  and  any  Agreement 
highway  authority  or  authorities,  and  the  council  of  any  between 
adjoining  county,  may  from  time  to  time  make  and  carry  authorities 
into  effect  agreements  with  each  other  for  or  in  relation  to  for  improye- 
the  construction,  reconstraction,  alteration  or  improvement,  ™®^*^  ^^ 

or  the  freeing  from  tolls,  of  any  main  road  or  other  high-  iJidge«. 
way,  or  of  any  bridge  (including  the  approaches  thereto), 
wholly  or  partly  situate  within  the  jurisdiction  of  any  one 
or  more  of  the  party  or  parties  to  the  agreement. 

All  expenses  incurred  by  any  such  county  council  or 
highway  authority,  in  pursuance  of  this  section,  shall  be 
defrayed  as  part  of  the  expenses  incurred  in  relation  to  the 
maintenance,  repair,  improvement,  or  enlargement  of 
bridges,  main  roads,  or  other  highways  by  such  coimcil  or 
highway  authority,  in  such  proportions  as  shall  be  deter- 
mined by  any  such  agreement  as  aforesaid,  and  any  powers 
of  borrowing,  applicable  to  the  raising  of  any  fund  for  the 
payment  of  any  such  expenses  as  aforesaid,  shall  be 
applicable  accordingly : 

Provided  that  if  a  highway  board  think  it  just  that  any 
parish  or  parishes  specially  benefited  by  any  construction, 
reconstruction,  alteration,  or  improvement  under  this  section 
should  bear  the  expense  thereof,  or  any  part  of  such 
expense,  they  may,  with  the  approval  of  the  county  coimcil 
of  the  ooimty  within  which  their  highway  district  is 
situate,  and  with  the  assent  of  the  inhabitants  of  such 
parish  or  parishes  in  vestry  assembled,  charge  such  ex- 
pense, or  such  part  thereof  as  they  may  think  just,  ex- 
clusively on  such  parish  or  parishes. 
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4.  Seotion  sixteen  of  the  Highways  and  LooomotiTes 
Amendment  Act,  1878,  shall  apply  to  any  j^art  of  a  main 
road  in  any  eoimty,  and  so  mnoh  of  such  section  as  requires 
that  any  order  made  thereimder  shall  be  provisional,  and 
shall  be  confirmed  as  in  the  said  Act  mentioned,  is  hereby 
repealed,  but  no  such  order  shall  be  made  in  respect  of  any 
main  road  within  a  municipal  borough  without  the  assent 
of  the  council  of  the  said  borough  having  been  first 
obtained. 

5.  No  person  shall  be  disqualified  for  being  elected,  or 
for  being  a  member  of  a  coimty  council,  by  reason  only  of 
his  having  any  share  or  interest  in  any  contract  with  such 
eoimty  council  for  the  supply  from  land,  of  which  he  is 
owner  or  occupier,  of  stone,  gravel,  or  otiier  materials  for 
making  or  repairing  highways  or  bridges.  Provided 
always  that  no  such  share  or  interest  in  any  contract  shall 
exceed  the  amount  of  fifty  poimds  in  any  one  year. 

Gonstraotion        6.  Words  and  expressions  to  which  meanings  are  assigned 
of  Act.  ]yy  Q^Q  Local  Government  Act,  1888,  have  in  this  Act  the 

fii^&62Vict.   ^gjj^Q  respective  meanings,  and  in  this  Act   the  word 
"  highway  "  includes  any  public  bridle  path  or  footway. 


Power  to 
reduce  main 
road  to 
status  of 
ordinary 
highwaj. 
41  &  42  Vict. 
0.77. 


Contracts  for 
suppl  J  of 
roaa  material 
not  to  dis- 
qualify for 
Section  to 


county 
council. 


Short  title. 


Interpreta- 
tion. 


BARBED  WERE  ACT,  1893. 
(56  &  57  Vict.  c.  32.) 

An  Act  to  prevent  the  use  of  Barbed  Wire  for  Fences 
in  Boculsy  StreetSy  LaneSy  and  other  Thorouffh- 
fares.  [27th  July,  1893.] 

[Preamble.] 

1.  This  Act  may  be  cited  for  all  purposeB  as  the  Barbed 
Wire  Act,  1893. 

2.  In  this  Act — 

The  expression  ^'barbed  "wire"  means  any  "wire  with 
spikes  or  jagged  projections;  and  the  expression 
<<  nuisance  to  a  highway,"  as  applied  to  barbed  wire, 
means  barbed  wire  which  may  probably  be  injurians 
to  persons  or  animals  lawfully  using  such  highway  : 
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In  England  and  Wales  the  expression  "locsd  anthoriiy" 
means  any  county  council,  any  urban  sanitaiy  autho- 
rity, any  sanitary  authority  in  London,  any  highway 
board,  and  any  other  local  authorities  existing,  or  that 
may  be  hereafter  created  by  Parliament,  having 
oontrol  over  highways : 

In  Scotland  the  expression  "  local  authority  "  means  the 
burgh  local  authority  within  the  meaning  of  the  Boads 
and  Bridges  (Scotland)  Act,  1878,  the  coimty  council,  41  &  42  Vict, 
or  a  diflfarict  committee  thereof ;  and  the  expression  ^-  ^^' 
"  court  of  summary  jurisdiction  "  means  the  sheriff  or 
sheriff  substitute : 

In  Ireland  the  expression  "  local  authority  "  means  the 
coimty  surveyor,  or  the  city  engineer,  or  the  borough 
surveyor,  as  the  case  may  be,  or  some  person  duly 
appointed  to  act  for  any  such  surveyor  or  engineer. 

3. — (1.)  Where  there  is  on  any  land  adjoining  a  high-  Removal  of 
way  within  the  county  or  district  of  a  local  authority  a  barbed  wire, 
fence  made  with  barbed  wire,  or  in  or  on  which  barbed  JJ^^oe  to 
wire  has  been  placed,  and  such  barbed  wire  is  a  nuisance  to  highway, 
such  highway,  it  shall  be  lawful  for  such  local  authority  to 
serve  notice  in  writing  upon  the  occupier  of  such  land  re- 
quiring him  within  a  time  therein  stated  (not  to  be  less 
than  one  month  nor  more  than  six  months  after  the  date  of 
the  notice)  to  abate  such  nuisance. 

(2.)  If  on  the  expiration  of  the  time  stated  in  the  notice 
the  occupier  shall  have  failed  to  comply  therewith,  it  shall 
be  lawful  for  the  local  authority  to  apply  to  a  Court  of 
summary  jurisdiction,  and  such  Court,  if  satisfied  that  the 
said  barbed  wire  is  a  nuisance  to  such  highway,  may  by 
summary  order  direct  the  occupier  to  abate  such  nuisance ; 
and  on  his  failure  to  comply  with  such  order  within  a 
reasonable  time  the  local  authority  may  do  whatever  may 
be  necessary  in  execution  of  the  order,  and  recover  in  a 
summary  maimer  the  expenses  incurred  in  connexion 
therewitii. 

(3.)  In  Ireland,  sections  one  hundred  and  twelve,  one 
himdred  and  fourteen,  one  hundred  and  fifteen,  and  two 
hundred  and  sixty-nine  of  the  Public  Health  (Ireland)  ^i9ci2Tict. 
Act,  1878,  shall  apply,  with  the  neoessajry  modifications,  °'  " 
where  an  order  is  made  by  a  Court  of  summary  jurisdic- 
tion under  this  section,  in  like  maimer  as  if  that  order 
were  an  order  under  the  said  section  one  himdred  and 
twelve. 

s.  N 
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Prooeedings 
where  loo^ 
authority  is 
occupier  of 
the  land. 


Expenses  of 

local 

authority. 


4.  Where  the  local  authority  are  the  occupiers  of  the 
land,  proceedings  under  this  Act  may  be  taken  by  any 
ratepayer  within  the  district  of  the  local  authority,  and  a 
notice  to  the  local  authority  to  abate  the  nuisance  shall  be 
deemed  to  be  properly  served  if  it  is  served  upon  the  clerk 
of  the  local  authority,  and  any  ratepayer  taking  proceed- 
ings may  do  all  acts  and  things  which  a  local  authority  is 
empowered  to  do. 

6.  Any  expenses  incurred  by  a  local  authorify  in  the 
execution  of  this  Act  shall  be  defrayed  in  like  manner  as 
the  expenses  of  the  local  authority  incurred  in  respect  of 
any  highways. 


LOCAL  GOVERNMENT  ACT,  1894. 
(56  &  57  Vict.  c.  73.) 

An  Act  to  make  farther  provision  for  Local  Govern- 
ment in  England  and  Wales. 

[5th  March,  1894.] 

Footpaths  13. — (1.)  The  consent  of  the  parish  council  and  of  the 

and  roads.  district  council  shall  be  required  for  the  stopping,  in  whole 
or  in  part,  or  diversion,  of  a  public  right  oi  way  within  a 
rural  parish,  and  the  consent  of  the  pcurish  council  shall  be 
required  for  a  declaration  that  a  highway  in  a  rural  parish 
is  unnecessary  for  public  use  and  not  repairable  at  the 
public  expense,  and  the  parish  council  shall  give  public 
notice  of  a  resolution  to  give  any  such  consent,  and  the 
resolution  shall  not  operate — 

(a)  imless  it  is  confirmed  by  the  parish  council  at  a 
meeting  held  not  less  than  two  months  after  the 
public  notice  is  given ;  nor 
{h)  if  a  parish  meeting  held  before  the  confirmation  re- 
solve that  the  consent  ought  not  to  be  given. 
(2.)  A  parish  coimcil  may,  subject  to  the  provisions  of 
this  Act  with  respect  to  restaictions  on  expenditure,  under- 
take the  repair  and  maintenance  of  all  or  any  of  the  publio 
footpaths  within  their  parish,  not  being  footpaths  at  the  side 
of  a  public  road,  but  this  power  shall  not  nor  shall  the 
exercise  thereof  relieve  any  other  authority  or  person  from 
any  liability  with  respect  to  such  repair  or  maintenance. 
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19.  .  .  .  (8.)  The  provisionfl  of  this  Acrt  with  respect  to  Provisions  as 
the  stopping  or  diversion  of  a  public  right  of  way,  or  the  !|21rili^ 
declarinfi^  of  a  highway  to  be  unnecessary  and  not  repair-  ^^ 
able  at  the  public  expense,  and  with  respect  to  a  complaint 
to  a  county  council  of  a  default  bv  a  district  council, 
shall  apply,  with  the  substitution  of  the  parish  meeting 
for  the  panish  council 

26. — (1.)  It  shall  be  the  duty  of  every  district  council  I>utie8  and 
to  protect  all  public  rights  of  way,  and  to  prevent  as  far  ^Skt 
as  possible  the  stopping  or  obstruction  of  any  such  right  of  oounoil  as 
way,   whether  within  their  district  or  in  an   adjoining  to  rights  of 
district  in  the  county  or  counties  in  which  the  district  is  ^^^j^mon" 
situate,  where  the  stoppage  or  obstruction  thereof  would  in  and  roadside 
their  opinion  be  prejudicial  to  the  interests  of  their  district,  wastes, 
and  to  prevent  any  imlawful  encroachment  on  any  roadside 
waste  within  their  district. 

(2.)  A  district  council  may  with  the  consent  of  the  county 
council  for  the  county  within  which  any  common  land  is 
situate  aid  persons  in  maintaining  rights  of  common  where, 
in  the  opinion  of  the  council,  the  extinction  of  such  rights 
would  be  prejudicial  to  the  inhabitants  of  the  distnct; 
and  may  with  the  like  consent  exercise  in  relation  to  any 
common  within  their  district  all  such  powers  as  may,  imder 
section  eight  of  the  Commons  Act,  1876,  be  exercised  by  39  &  40  Vict, 
an  urban  sanitary  authority  in  relation  to  any  common  °-  ^^* 
referred  to  in  that  section  ;  and  notice  of  any  application 
to  the  Board  of  Agriculture  in  relation  to  any  common 
within  their  district  shall  be  served  upon  the  district 
coimcil. 

(3.)  A  district  council  may,  for  the  purpose  of  carrying 
into  effect  this  section,  institute  or  defend  any  legal  pro- 
ceedings, and  generally  take  such  steps  as  they  deem 
expedient. 

(4.)  Where  a  parish  coimcil  have  represented  to  the 
district  council  that  any  public  right  of  way  within  the 
district  or  an  adjoining  district  in  the  county  or  counties 
in  which  the  district  is  situate  has  been  unlawfully  stopped 
or  obstructed,  or  that  an  unlawful  encroachment  has  taken 
place  on  any  roadside  waste  within  the  district,  it  shall  be 
the  duty  of  the  district  council,  unless  satisfied  that  the 
allegations  of  such  representation  are  incorrect,  to  take 
proper  proceedings  accordingly ;  and  if  the  district  council 
refuse  or  fail  to  take  any  proceedings  in  consequence  of 
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Buoh  representation,  the  parish  oounoil  may  petition  the 
county  oonncil  for  the  county  within  whicn  the  way  or 
waste  is  situate,  and  if  that  council  so  resolve  the  powers 
and  duties  of  the  district  council  under  this  section  shall  be 
transferred  to  the  county  council. 

(5.)  Any  proceedings  or  steps  taken  by  a  district  oounoil 
or  county  council  in  relation  to  any  alleged  right  of  way 
shall  not  be  deemed  to  be  imauthorised  by  reason  only  of 
such  right  of  way  not  being  found  to  exist. 

(6.)  Nothing  in  this  section  shall  affect  the  powers  of 
the  county  council  in  relation  to  roadside  wastes. 

(7.)  Nothing  in  this  section  shall  prejudice  any  powers 
exerciseable  by  an  urban  sanitary  authority  at  the  passing 
of  this  Act,  and  the  council  of  every  coimty  borough  shaU 
have  the  additional  powers  conferred  on  a  district  council  by 
this  section. 

Expensefi  of  29.  The  expenses  incurred  by  the  coimcil  of  a  rural  dis- 
'°^Qfl*'^°*  trict  shall,  subject  to  the  provisions  of  this  Act,  be  defrajred 
^™^    *  in  manner  directed  by  the  Public  Health  Act,  1875,  with 

respect  to  expenses  incurred  in  the  execution  of  that  Act 
by  a  rural  sanitary  authority,  and  the  provisions  of  the 
Public  Health  Acts  with  respect  to  those  expenses  shall 
apply  accordingly. 

Provided  as  follows : — 

(a)  Any  highway  expenses  shall  be  defrayed  as  general 

expenses : 

(6)  When  the  Local  Government  Board  determine  any 

expenses  under  this  Act  to  be  special  expenses  and  a 

separate  charge  on  any  contributory  place,  and  such 

expenses  would  if  not  separately  chargeable  on  a  oon- 

tributory  place  be  raised  as  general  expenses,  they  may 

further  direct  that  such  special  expenses  shtdl  be  raised 

in  like  manner  as  general  expenses,  and  not  by  suoh. 

separate  rate  for  special  expenses  as  is  mentioned  in 

88  &  39  Vict.  section  two  hundred  and  thirty  of  tiie  Public  Health 

0. 66.         '  Act,  1876  : 

(c)  A  district  council  shall  have  the  same  power  of 
charging  highway  expenses  imder  exceptional  circum- 
stances on  a  contributory  place  as  a  nighway  board 
has  in  respect  of  any  area  imder  section  seven  of 
41  &  42  Vict  *^^  Highways  and  Locomotives  (Amendment)  Act, 

o.  77.  1878 : 


Digitized  by 


Google 


LOCOMOTIVE  THRESHING  ENGINES  ACT,  1894.  181 

(d)  Where  highway  expenses  would,  if  this  Aot  had  not 
passed,  have  been  in  whole  or  in  part  defrayed  in  any 
parish  or  other  area  out  of  any  property  or  runds  other 
than  rates,  the  district  oouncoL  shall  make  suoh  pro- 
Tifiion  as  will  give  to  that  parish  or  area  the  benefit  of 
suoh  property  or  funds  by  way  of  reduction  of  the 
rates  on  the  parish  or  area. 


LOCOMOTIVE  THRESHING  ENGINES  AOT,  1894. 

(57  &  58  Vicr.  c.  37.) 

An  Act  for  removal  of  the  Restrictions  on  the  use  of 
Locomotive  Engines  for  Threshing  purposes. 

[17th  August,  1894.] 
[Preamble.] 

1.  This  Act  may  be  cited  as  the  Locomotiye  Threshing  short  title. 
Engines  Act,  1894. 

2.  Any  provision  in  any  Act  contained  prohibiting  under  Threshing 
penalty  the  erection  and  use  of  any  steam  enrine,  gin,  or  engines  to  bo 
other  like  machine  or  any  machinery  attached  thereto  ^^Jjg    "* 
within  the  distance  of  twenty-five  yards  from  any  part  of  penalties 
any  turnpike  road,  highway,  carriageway,  or  cartway,  a^d  restric- 
unless  such  steam  engine,  gin,  or  other  like  en^e  or  ^^^' 
machinery  be  within  some  house  or  other  buildmg,  or 

behind  some  fence,  wall,  or  screen  sufficient  to  conceal  or 
screen  the  same  from  such  turnpike  road,  highway,  carriage- 
way, or  cartway,  shall  not  extend  to  prohibit  the  use  of  any 
locomotive  steam  engine  or  any  macmnery  attached  thereto 
for  the  purpose  of  threshing  within  such  distance  of  any 
such  turnpike  road,  highway,  carriageway,  or  cartway, 
provided  that  a  person  is  stationed  on  the  road  and 
employed  for  the  purpose  of  signalling  the  driver  of  the 
engine  whenever  it  is  necessanr  to  stop  the  engine  on 
account  of  the  approach  of  a  horse,  and  of  rendering 
assistance  to  the  person  in  charge  of  the  horse,  and 
that  the  driver  of  the  engine  stops  the  same  when  so 
signalled. 
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LOOOMOTIVES  ON  HIGHWAYS  ACT,  1896. 
(69  &  60  Vict.  c.  36.) 

An  Act  to  amend  the  Law  with  respect  to  the  Use  of 
Locomotives  on  Highways. 

[14th  August,  1896.] 
[Preamble.] 

Exenmtion  1. — (1.)  The  enactments  mentioned  in  the  schedule  to 

of  light  this  Act,  and  anv  other  enactment  restricting  the  use  of 

fcomcOTtSi  locomotives  on  highways  and  contained  in  any  public 
Btatutoty  general  or  local  and  personal  Act  in  force  at  the  passing  of 
proyiflions  this  Act,  shall  not  apply  to  any  vehicle  propelled  by 
mechanioEd  power  if  it  is  under  three  tons  in  weight  un- 
laden, and  IS  not  used  for  the  purpose  of  drawing  more 
than  one  vehicle  (such  vehicle  with  its  locomotive  not  to 
exceed  in  weight  imladen  four  tons),  and  is  so  constructed 
that  no  smoke  or  visible  vapour  is  emitted  therefrom  except 
from  any  temporary  or  accidental  cause ;  and  vehicles  so 
exempted,  whether  locomotives  or  drawn  by  locomotives, 
are  in  this  Act  referred  to  as  light  locomotives. 

Provided  that — 

(a)  the  council  of  any  county  or  coimty  borough  shall 
have  power  to  make  bye-laws  preventing  or  restrict- 
ing the  use  of  such  locomotives  upon  any  bridge 
within  their  area,  where  such  council  are  satisfied 
that  such  use  would  be  attended  with  damage  to  the 
bridge  or  danger  to  the  public  : 

{b)  a  light  locomotive  shall  be  deemed  to  be  a  carriage 
within  the  meaning  of  any  Act  of  Parliament, 
whether  public  general  or  local,  and  of  any  rule, 
r^^ulation,  or  bye-law,  made  under  any  Act  of  Par- 
liament, and,  if  used  as  a  carriage  of  any  particular 
class,  shall  be  deemed  to  be  a  carriage  of  that  class, 
and  the  law  relating  to  carriages  of  that  class  shall 
apply  accordingly. 

(2.)  In  calculating  for  the  purposes  of  this  Act  the 
weight  of  a  vehicle  xmladen,  the  weight  of  any  water,  fuel, 
or  accumulators,  used  for  the  purpose  of  propulsion,  shall 
not  be  included. 

Begolation  2.  During  the  period  between  one  hour  after  sunset  and 

astolig^tf.     QUQ  i^Qijj.  before  sunrise,  the  person  in  charge  of  a  light 
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looomotive  fihall  oarry  attached  thereto  a  lamp  so  oon- 
straoted  and  plaoed  as  to  exhibit  a  light  in  aooordance 
with  the  regulations  to  be  made  by  the  Local  Gbvemment 
Board. 

3.  Every  light  locomotive  shall  carry  a  bell  or  other  in-  LooomotiTee 
strument  capable  of  giving  audible  and  sufficient  warning  ^u^* 
of  the  approach  or  position  of  the  carriage. 

4.  No  light  locomotive  shall  travel  along  a  public  high-  Rate  of 
way  at  a  greater  speed  than  fourteen  mues  an  hour,  or  "P^®^* 
tlum  any  less  speed  that  may  be  prescribed  by  regulations 

of  the  Local  Government  Board. 

6.  The  keeping  and  use  of  petroleum  or  of  any  other  ^"  <>' 
inflammable  liqmd  or  fuel  for  the  purpose  of  light  loco-  g^^««™» 
motives  shfdl  be  subject  to  regulations  made  by  a  Secretary  34  &  85  Vict, 
of  State,  and  regulations  so  made  shall  have  effect  notwith-  «•  106. 
standing  anything  in  the  Petroleum  Acts,  1871  to  1881.     J\^/^  ^''^• 

6. — (1.)  The  Local  Government  Board  may  make  regu-  <,,  57, 
lations  with  respect  to  the  use  of  light  locomotives  on  high-  Lq^j^j 
ways,  and  their  construction,   and  the  conditions  under  Government 
which  they  may  be  used.  JJ^  ^fr^' 

(2.)  Eegulations  imder  this  section  may,  if  the  Local  *'^' 
Government  Board  deem  it  necessary,  be  of  a  local  nature 
and  limited  in  their  application  to  a  particular  area,  and 
may,  on  the  application  of  any  local  authority,  prohibit  or 
restrict  the  use  of  locomotives  for  purposes  of  traction  in 
crowded  streets,  or  in  other  places  where  such  use  may  be 
attended  with  danger  to  the  public. 

All  regulations  under  this  section  shall  have  full  effect 
notwithstanding  anything  in  any  other  Act,  whether 
general  or  local,  or  any  bye-laws  or  regulations  made 
tiiereunder. 

Every  regulation  purporting  to  be  made  in  pursuance  of 
this  section  shall  be  forthwith  laid  before  both  Houses  of 
Parliament. 

7.  A  breach  of  any  bye-law  or  regulation  made  under  Penalties, 
this  Act,  or  of  any  provision  of  this  Act,  may,  on  summary 
conviction,  be  pimished  by  a    fine   not  exceeding  ten 
pounds. 

8. — (1.)  On  and  after  the  first  day  of  January  next  Exciae  duty- 
after  the  passing  of  this  Act  there  shall  be  granted,  charged,  ^^^^b 
and  paid  in  Great  Britain  for  every  light  locomotive. 
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which  is  liable  to  duty  either  as  a  oaniage  or  as  a  haoknej 
carriage  under  section  four  of  the  Customs  and  Inland 
Bevenue  Act,  1888,  an  additional  duty  of  excise  at  the 
following  rate ;  namely, — 


If  the  weight  of  the  locomotive  exceeds 
one  ton  unladen,  but  does  not  exceed 
two  tons  unladen    -        -        - 

If  the  weight  of  the  locomotive  exceeds 
two  tons  unladen   -        -        - 


£  8.    d. 


-220 


-    3    3    0 

(2.)  Every  such  duty  shall  be  paid  together  with  the 
duty  on  the  licence  for  the  locomotive  as  a  carriage  or  a 
hackney  carriage,  and  shall  in  England  be  dealt  with  in 
manner  directed  with  respect  to  duties  on  local  taxation 
licences  within  the  meaning  of  the  Local  Government  Act, 
1888 ;  and  in  Scotland  be  paid  into  the  Local  Taxation 
(Scotland)  Account,  and  be  dealt  with  as  part  of  the 
residue  within  the  meaning  of  section  two,  sut-section  (3), 
of  the  Local  Taxation  (Customs  and  Excise)  Act,  1890. 

9.  The  requirements  of  sub-section  (4)  of  section  twenty- 
eight  of  the  Hififhways  and  Locomotives  Amendment  Act, 
1878,  may  be  from  time  to  time  varied  by  order  of  the 
Local  Government  Board. 

10.  In  the  application  of  this  Act  to  Scotland  a  reference 
to  the  Secretary  for  Scotland  shall  be  substituted  for  a 
reference  to  the  Local  Government  Board,  a  reference  to 
the  road  authority  of  any  coimty  or  burgh  for  a  reference 
to  the  council  of  a  county  or  county  borough,  and  a 
reference  to  sub-section  (4)  of  section  three  of  the  Loco- 
motives Amendment  (Scotland)  Act,  1878,  for  a  reference 
to  sub-section  (4)  of  section  twenty-eight  of  the  Highways 
and  Locomotives  Amendment  Act,  1878. 

U.  In  the  application  of  this  Act  to  Ireland  a  reference 
to  the  Local  Government  Board  for  Ireland  shall  be  sub- 
stituted for  a  reference  to  the  Local  Government  Board, 
and  a  reference  to  the  council  of  a  county  shall  be  construed 
in  an  urban  sanitary  district  under  tiie  Public  Health 
(Ireland)  Act,  1878,  as  a  reference  to  the  urban  sanitary 
authority,  and  elsewhere  as  a  reference  to  the  grand  jury. 

12.  This  Act  may  be  cited  as  the  Locomotives  on  High- 
ways Act,  1896,  and  shall  come  into  operation  on  the  ex- 
piration of  three  months  from  the  passing  thereof. 
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SCHEDULE. 


EirAcncsRTS  which  abe  not  to  affly  to  Lioht  Looomotiyss. 

The  LooomotiveB  Act,  1861  (24  &  26  "Vict.  o.  70),  except  so  mnch 
of  section  one  as  relates  to  toUs  on  looomotiyes,  and  sections 
seyen  and  thirteen. 

Section  forty-one  of  the  Thames  Embankment  Act,  1862  (25  &  26 
Yict.  c.  93). 

The  Locomotives  Act,  1865  (28  ft  29  Yict.  c.  83). 

The  Locomotiyes  Amendment  (Scotland)  Act,  1878  (41  ft  42 
Vict.  c.  58). 

Part  n.  of  the  Highways  and  Locomotiyes  (Amendment)  Act, 
1878  (41  &  42  Vict.  c.  77). 

Section  six  of  the  Public  Health  (Ireland)  Amendment  Act,  1879 
(42  &  43  Vict.  c.  57). 
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LOCOMOTIVES  ACT,   1898. 

(61  &  62  Vict.  c.  29.) 

An  Act  to  amend  the  Law  with  respect  to  the  use  of 
Locomotives  on  Highways^  and  with  respect  to 
extraordinary  traffic.         [2nd  August,  1898.] 

Provisionfl  as        1. — (1.)  The  counoil  of  a  municipal  borough  as  regards 

^^^^^i  any  highway  situated  in  the  borough,  and  the  county 

w^gonsr       council  as  regards  any  highway  situated  in  their  county 

but  not  in  a  borough,  may  permit  any  waggons  drawn 

or  propelled  by  a  locomotive  on  the  highway  to  carry 

weighte  in  excess  of  those  mentioned  in  section  four  of 

24  &  26  Vict,   the  Locomotive  Act,  1861. 

^-  7^-  (2.)  If  any  person  without  such  permission  uses  any 

waggon  drawn  or  propelled  by  a  locomotive  on  any 
highway  to  carry  weights  in  excess  of  those  mentioned 
in  section  four  of  the  Locomotive  Act,  1861,  as  amended 
by  this  Act,  or,  being  the  owner  of  the  waeffon,  permits 
it  so  to  be  used,  tlmt  person  shall  be  liable  for  each 
offence,  on  summary  conviction,  to  a  fine  not  exceeding 
ten  poxmds. 

(3.)  The  proviso  to  section  four  of  the  Locomotive  Act, 
1861,  is  hereby  repealed,  and  in  lieu  thereof  it  is  enacted 
as  follows : — 

Provided  that  the  regulation  of  weight  herein  mentioned 
shall  not  extend  to  any  waggon  carrying  only  one 
block,  plate,  cable,  roll,  vessel  of  stone  or  metal,  or 
other  single  article,  bein^  of  greater  weight  than 
sixteen  tons,  but  the  felhes,  tires,  or  shoes  of  such 
waggon  shall  not  be  less  than  eight  inches  in  breadth, 
and  any  damage  arising  from  me  user  of  any  such 
waggon  shall  be  deemed  to  be  damage  caused  by 
excessive  weight  within  the  meaning  of  section 
41  &  42  Vict.  twenty-three    of   the    Highways    and   Locomotives 

c.  77.  Amendment  Act,  1878,  as  amended  by  this  Act. 

Weight  of  2.  The   weight  unloaded  of  every  waggon  drawn  or 

waggons  to     propelled  by  a  locomotive   shall  be  conspicuously  and 

^OTwn^        legibly  affixed  thereon,  and  every  owner  not  naving  affixed 

such  weight  shall  be  liable  for  each  offence,  on  sxunmarj 
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oonviotion,  to  a  fine  not  exoeeding  five  pounds,  and  any 
owner  who  shall  fraudulently  aflSx  thereon  any  incorrect 
weight  shall  be  liable  for  each  offence,  on  summary  con- 
viction, to  a  fine  not  exoeeding  ten  pounds. 

8. — (1.)  A  locomotive  shall  not  boused  on  any  highway  I^^*  *<> 
to  draw  more  than  three  loaded  waggons  (exclusive  of  any  ^^^^/ 
waggon  solely  used  for  carrying  water  for  the  locomotive) 
without  the  consent, 'so  far  as  regards  highways  situated 
in  a  mimioipal  borough,  of  the  council  of  the  borough,  and, 
so  far  as  regards  highways  not  so  situated,  of  the  county 
council. 

(2,)  If  any  person  uses  a  locomotive  in  contravention 
of  this  section,  or  being  an  owner  of  a  locomotive  permits 
it  to  be  so  used,  that  person  shall  bo  liable  for  each  oflfence, 
on  summary  conviction,  to  a  fine  not  exceeding  ten  poimds. 

4. — (1.)  Bead  authorities  shall  have  power  to  erect  in  Erection  and 
their  districts  machines   for    weighiug   locomotives   and  naeof  weigh- 
loaded  waggons  drawn  by  them,  and  shall  have  power  by  "*^  machines, 
their  servants  to  require  the  persons  in  charge  of  such 
locomotives  and  waggons    to   proceed    thither   for    the 
purpose  of  having  such  locomotives  and  waggons  weighed: 
provided  that  the  road  authority  making  such  require- 
ment shall  pay  for  any  loss  caused  by  the  delay  ii  the 
weight  should  be  found  to  be  within  the  limits  authorised 
by  law,  and  that  any  person  in  charge  of  a  locomotive 
who  refuses  or  neglects  to  comply  with  any  such  require- 
ment shall  be  liable  for  each  offence,  on  summary  con- 
viction, to  a  fine  not  exceeding  ten  pounds. 

(2.)  Where  a  road  authority  and  the  engine  owner 
fail  to  agree   as  to  the  amount  of  compensation  to  be 

r'd  under  this  section,  the  differences  between  them  shall 
settled  by  arbitration  imder  the  Arbitration  Act,  1889.  62  &  63  Vict. 

Where  a  road  authority  weighs  locomotives  and  waggons  **•  *^* 
under  this  section,  a  certificate  of  weight  shall  be  given 
which  shall  exempt  such  locomotives  and  waggons  from 
being  weighed  during  the  continuance  of  that  journey. 

(3.)  For  the  purposes  of  this  section  the  council  of  any 
coimty  borough   and   any   district  council  may  borrow 
under  and  subject  to  the  provisions  of  the  Pubuc  Health  33  &  39  viot. 
Act,  1875.  0.  66. 
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Begnlations        6. — (1.)  When  a  looomotive  is  passing  on  any  high- 

for  looomo-       «yo  v— 
tives  passiiig  •' 

on  highways.       (a)  two  persons  shall  he  employed  in  driving  or  attend- 
ing to  the  locomotive ;  and 

(b)  in  the  case  of  any  looomotive  not  heinc^  a  steam 

roller  another  person  shall  he  employed  to  accom- 
pany the  locomotive  in  such  a  manner  as  to  be 
able  to  give  assistance  to  any  person  with  horses 
or  carriages  drawn  by  horses  meeting  or  over- 
taking the  locomotive,  and  shall  give  such  assist- 
ance when  required ;  and 

(c)  when   a  locomotive   is  drawing  more  than  three 

waggons,  another  person  shall  be  employed  for 
the  purpose  of  attending  to  the  waggons : 

Provided  that  it  shall  not  be  necessary  in  the  case  of 
two  locomotive  plough  engines  (including  their  necessary 
gear)  closely  following  one  another,  to  employ  more  than 
five  persons  in  all  under  the  foregoing  enactment,  but 
one  of  these  persons  shall  be  employed  to  accompany  the 
engines  and  give  assistance  in  manner  thereby  required. 

(2.)  So  long  as  the  fires  of  a  locomotive  are  alight,  or 
the  locomotive  contains  in  itself  sufficient  motive  power 
to  move  it,  one  person  shall  remain  in  attendance  whilst 
it  is  on  any  highway  although  it  is  stationary. 

(3.)  The  lights  required  to  be  carried  on  a  looomotive, 
whether  stationary  or  passing  on  any  highway,  shall  be 
carried  between  ihe  hours  of  one  hour  eUter  sunset  and 
one  hour  before  sunrise  during  the  six  months  be- 
ginning the  first  day  of  April  in  any  year,  and  between 
sunset  and  sunrise  during  tbe  six  months  beginning  the 
first  day  of  October  in  any  year,  and  there  shall  be  carried 
in  addition  during  those  hours  an  efficient  red  light  on 
the  rear  of  the  locomotive,  or  if  it  is  drawing  waggons  on 
the  rear  of  the  last  waggon,  fixed  in  such  a  manner  as  to 
be  conspicuous. 

(4.)  Every  light  carried  on  a  locomotive,  or  on  a  waggon 
drawn  by  a  locomotive,  shall  be  fitted  with  such  shutters 
or  other  contrivances  as  will  enable  the  light  to  be  tem- 
porarily screened  in  an  effective  manner. 

(5.)  If  any  of  the  provisions  of  this  section  are  not 
oomnlied  witn  in  the  case  of  any  looomotive,  the  owner 
of  tne  locomotive  shall  be  liable  for  each  offence,  on 
summary  conviction,  te  a  fine  not  exceeding  ten  pounds. 
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6. — (1.)  The  coonoil  of  a  county  and  of  any  borough  Ke«triction 
oontaimngy  according  to  the  census  of  one  thousand  eight  ^^^^^^3J^ 
hundred  and  eighty-one,  a  population  of  ten  thousand  or  bj V^^- 
upwards,  may  by  byelaw — 

(a)  prohibit  or  restrict  the  use  of  locomotives  on  any 

specified  highway  in  their  county  or  borough  on 
account  of  the  highway  being  crowded  or  un- 
fitted for  locomotive  traffic,  or  of  the  incon- 
venience caused  to  inhabitants,  or  of  any  other 
reasonable  cause ;  and 

(b)  regulatetheuseof  locomotives  and  of  waggons  drawn 

b^  locomotives  on  any  highway ;  and 
{c)  prohibit  or  restrict  the  use  of  a  locomotive  on  any 
OT)ecified  bridge  in  their  county  or  borough,  if 
they  are  satisfied  that  such  bndge  is  unsuited 
for  locomotive  traffic,  or  that  such  use  would  be 
attended  with  damage  to  the  bridge  or  danger 
to  the  public. 

Provided  that  the  council  of  any  such  coxmty  or  borough 
may,  where  their  byelaw  prohibits  the  use  of  locomotives 
on  any  highway,  give  special  authority  for  the  use  of  a 
locomotive  on  the  highway,  if  in  any  case  it  appears 
necessary  for  the  purpose  of  the  delivery  of  goods  or  for 
any  other  particular  purpose.  Provided  also  tlmt  the  coun- 
cil of  any  such  county  or  borough  shall  not  give  any  such 
special  authority  for  tiie  use  of  a  locomotive  on  any  bridge 
except  with  consent  of  the  person  liable  to  the  repair  of 
such  bridge,  and  the  council  of  any  such  county  or  borough 
may  with  such  consent  give  such  special  authority  subject 
to  payment  being  made  by  the  person  applying  for  such 
speciiJ  authority  to  the  person  liable  to  the  repair  of  such 
bridge  of  the  cost  of  temporarily  strengthening  such 
bridge  on  each  occasion  of  such  use. 

(2.)  If  any  person  in  charge  of  a  locomotive  acts  in 
contravention  of  any  byelaw  under  this  section,  and  with- 
out any  such  special  authoriiy,  he  shall  be  liable  for  each 
ofFence,  on  summary  conviction,  to  a  fine  not  exceeding 
five  pounds. 

(3.)  Any  byelaw  made  under  this  section  shall   be 
subject  to  confirmation  by  the  Local  Government  Board, 
and  sections  one  hundred  and  eighty-four,  one  hundred 
and  eighty-five,  and  one  hundred  and  eighty-six  of  the  33  ^  39  y^ 
Public  Health  Act,  1875  (which  relate  to  the  eonfirma-  0.  55. 
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tion,  printing,  and  evidence  of  byelaws),  shall  accord- 
ingly apply  to  any  byelaws  under  this  section  as  they 
apply  to  byelaws  made  by  a  local  authority  under  that 
Act.  Provided  that,  in  addition  to  the  notice  of  intention 
to  apply  for  confirmation  of  any  byelaw  which  is  required 
by  section  one  himdred  and  eighty-four  of  the  said  Act, 
notice  of  such  intention  shall  in  the  case  of  any  byelaw 
made  under  this  section  be  given  in  the  London  Gazette 
one  month  at  least  before  making  the  application. 

(4.)  The  Local  Government  Board  in  connexion  with 
the  confirmation  of  any  byelaw  under  this  section  shall 
have  all  proper  regard  to  the  necessities  of  through  loco- 
motive traffic,  and  of  persons  who  own  or  use  locomotives, 
and  shall  consider  any  representations  made  to  them  by 
any  local  authority  concerned,  and  shall  also  have  regard 
to  the  advantage  of  byelaws  being  uniform  in  adjoining 
areas  except  where  umformity  is,  in  their  opinion,  made 
inexpedient  by  difference  in  the  circimistances  of  the 
areas. 

(5.)  The  mayor,  aldermen,  and  commons  of  the  city  of 
London  may  make  byelaws  under  this  section  as  to  the 
city  of  London  in  the  same  manner  as  the  council  of  a 
borough. 

(6.)  For  the  purpose  of  byelaws  under  this  section,  a 
borough,  the  coimcil  of  which  may  make  such  byelaws, 
shall  not  form  part  of  the  administeitive  county  in  which 
it  is  situate. 

7. — (1.)  Where  the  owner  of  a  locomotive  is  aggrieved 
by  any  restriction  or  prohibition  placed,  either  wlore  or 
after  the  passing  of  this  Act,  on  the  passing  of  loco- 
motives over  any  bridge,  either  imder  section  six  of  the 
Locomotive  Act,  1861,  or  under  any  byelaw  made  under 
this  Act,  or  any  enactment  repealed  by  this  Act,  that 
owner  may  appeal  to  the  Local  Government  Board,  and 
that  Board,  if  they  consider  that  the  bridge  is  sufficient  to 
bear  the  weight  of  locomotives,  and  that  there  is  no  other 
reasonable  cause  for  imposing  the  restriction  or  prohibi- 
tion, may  order  the  restriction  or  prohibition  to  be 
removed,  or,  if  they  consider  that  it  may  reasonably  be 
varied  in  any  respect,  to  be  varied. 

(2.)  The  authority  by  whom  a  restriction  or  prohibition 
has  been  imposed  shall  comply  within  a  time  to  be  specified 
in  the  order  with  any  order  of  the  Local  Government 
Board  made  under  this  section. 
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(3.)  The  Local  Goyemment  Board  may  determine  any 
appeal  imder  this  section  either  as  arbitrators  or  other- 
wise at  their  option,  and,  where  they  determine  any  such 
appeal  as  arbitrators,   section   sixty-three  of  the  Loccd  61  &  52  Vict. 
Gfovemment  Act,  1888,  as  amended  by  the  Local  Govern-  °*  *^* 
ment   (Determination  of  Differences)    Act,    1896,  shall  f^^  ^^  ^^*^*- 
apply  for  the  purpose. 

(4.)  An  order  of  the  Jjocal  Government  Board  under 
this  section  with  regard  to  any  bridge  shall  not  prevent 
the  imposition  of  any  restriction  or  prohibition  with  re- 
gard to  the  bridge  at  a  future  time,  if  the  authority 
having  power  to  impose  the  restriction  or  prohibition  con- 
sider that  it  is  necessary  to  do  so,  having  regard  to  any 
change  in  the  circumstances  of  the  bridge  or  the  traffic, 
but  me  imposition  of  any  such  restriction  or  prohibition 
shall  be  subject  to  appeal  under  this  section. 

(5.)  The  Local  Government  Board  may  refuse  to  con- 
sider any  appeal  imder  this  section  with  regard  to  any 
bridge  li  the  question  raised  by  the  appeal  has  been 
already  considered  by  them  either  on  the  confirmation  of 
a  byelaw  or  under  a  former  appeal. 

(6.)  In  the  case  of  any  bridge  which  a  railway  com- 
pany is  liable  to  repair,  the  Board  of  Trade  shall  be  sub- 
stituted for  the  Local  Government  Board,  and  this  section 
shall  be  read  and  construed  accordingly. 

8.  No  locomotive  shall  be  taken  across  any  bridge  so  as  Looomotives 
to  meet  or  pass  any  other  locomotive  upon  such  bridge,  ^ot  to  meet 
and  any  person  who  acts  in  contravention  of  this  section  ^^  *  bridge, 
shall  be  subject,  on  summary  conviction,  to  a  penalty  not 
exceeding  five  poimds  for  every  offence. 

9. — (1.)  Every  locomotive  shall  be  licensed  by  a  county  Licences  for 
council,  provided  that  this  enactment  shall  not  apply  to  locomoti?e8. 
any  agricultural  locomotive,  to  any  locomotive  not  used 
for  haulage  purposes,  to  any  steam  roller,  or  to  any  loco- 
motive belonging  to  a  road  authority  when  used  by  them 
vrithin  their  district. 

(2.)  The  licence  shall  be  taken  out  in  the  county  in 
which  the  locomotive  is  at  the  time  ordinarily  used,  or  to 
be  used,  and  shall  remain  in  force  for  one  year  from  the 
date  on  which  it  is  granted  and  no  longer :  Provided  that, 
if  any  question  arises  as  to  the  county  in  which  a  licence 
is  to  be  taken  out  under  this  section,  such  question  shall 
be  determined  by  agreement  between  the  chairmen  of  the 
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oouncilfl  of  the  oountieB  concerned,  or  in  case  of  their 
failing  to  agree  by  an  arbitrator  appointed  by  them,  or  in 
their  default  by  the  Local  Government  Board. 

(3.)  The  council  of  a  county  shall  grant  a  licence  under 
this  section  on  the  payment  of  a  fee  not  exceeding  ten 
pounds  if  the  weight  of  the  locomotive  (exclusive  of  water 
and  coal)  is  not  more  than  ten  tons,  with  an  addition  not 
exceeding  two  pounds  for  every  ton  or  fraction  of  a  ton 
by  which  that  weight  exceeds  ten  tons  in  the  case  of  a 
locomotive  exceeding  that  weight. 

(4.)  The  council  of  a  couniy  shall  on  the  grant  of  a 
licence  provide  the  person  to  whom  the  licence  is  granted 
with  a  licence  plate,  having  marked  upon  it  the  (£te  and 
number  of  the  licence  and  the  name  of  the  council  by 
which  it  is  granted. 

(5.)  The  licence  plate  shall  be  fixed  in  a  conspicuous 
position  to  the  locomotive  in  respect  of  which  it  is  pro- 
vided, and  shall  not  be  removed,  whilst  the  licence  is  in 
force,  without  the  consent  of  the  council  by  whom  the 
licence  has  been  granted. 

(6.)  A  licence  may,  with  the  consent  of  the  council  by 
which  it  has  been  granted,  be  transferred  from  one  loco- 
motive to  another  locomotive  belonging  to  the  same 
owner. 

(7.)  Where  a  locomotive  is  licensed  in  accordance  with 
this  section  in  any  county,  an  additional  licence  may  be 
taken  out  in  any  other  county  in  the  same  manner  and 
subject  to  the  same  provisions  as  in  the  case  of  the  ori- 
ginal licence,  except  that  such  additional  licence  shall  ex- 
pire on  the  same  date  as  the  original  licence,  and  except 
that  with  regard  to  the  payment  to  be  made  for  licences  a 
fee  not  exceeding  five  poimds  shall  be  substituted  for  a  fee 
not  exceeding  ten  pounds,  and  an  addition  not  exceeding 
one  pound  for  an  addition  not  exceeding  two  poimds. 

(8.)  A  locomotive  in  respect  of  which  such  an  additional 
licence  granted  under  this  section  by  the  council  of  any 
county  is  in  force  shall  for  the  purpose  of  the  use  of  the 
locomotive  in  that  county  be  deemed  to  be  licensed  in  that 
county. 

(9.)  A  locomotive  shall  not  be  used  on  any  highway  in 
a  county  in  which  it  is  not  licensed,  except  on  payment  to 
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the  oonnoU  of  the  oomity  of  a  fee  not  exceeding  two  shQ- 
lin«B  and  aixpenoe  for  each  day  on  which  it  is  fto  used. 
(10.)  If  any  person — 

(a)  uses  on  any  highway  a  locomotive  which  is  required 
to  be,  but  is  not,  licensed  in  accordance  with  this 
section;  or 
(6)  uses  a  locomotive  on  any  highway  in  a  county  in 
which  the  locomotive  is  not  licensed  without  pay- 
ment of  the  fee  required  by  this  section ;  or 
{c)  &ils  to  affix  the  licence  plate  to  a  locomotive  in  ac- 
cordance with  this  section,  or  removes  it  in  con- 
travention thereof, 
that  pOTSon  shall  be  liable  for  each  ofEence,  on  summary 
conviction,  to  a  fine  not  exceeding  ten  poundis. 

(11.)  Any  sums  received  on  account  of  fees  under  this 
section,  shall  be  carried  to  the  county  fund. 

10. — (1.)  All  locomotives  not  required  to  be  licensed  Agricultural 
under  this  Act  shall  be  registered  in  the  county  in  which  J^™^^ 
they  are  ordinarily  used  or  to  be  used  in  such  manner  as  rollers. 
the  county  council  may  direct. 

(2.)  The  county  council  may  charge  such  a  fee  not  ex- 
ceeding two  shillings  and  sixpence  for  registration  xmder 
this  section  as  they  think  fit,  and  on  registration  shall 
provide  the  person  applying  for  registration  with  a  plate 
with  the  registered  number  marked  upon  it. 

(3.)  The  plate  shall  be  fixed  in  a  conspicuous  position 
to  the  locomotive  in  respect  of  which  it  is  provided,  and 
shall  not  be  removed  without  the  consent  of  the  coimcil 
by  whom  the  locomotive  is  registered. 

(4.)  If  any  person — 

(a)  uses  on  any  highway  a  locomotive  which  is  required 
to  be  but  IS  not  registered  in  accordance  with 
this  section ;  or 
{b)  fails  to  affix  the  registration  plate  in  accordance 
with  this  section,  or  removes  it  in  contravention 
thereof, 
that  person  shall  be  liable  for  each  offence,  on  summary 
conviction,  to  a  fine  not  exceeding  five  pounds. 

(5.)  Any  sums  received  on  account  of  fees  for  registra- 
tion under  this  section  shall  be  carried  to  the  coxmty  fund. 

(6.)  This  section  shall  not  apply  in  the  case  of  the  use 
1^  any  road  authority  of  steam  rollers  belonging  to  them 
within  iheir  district. 
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11.  Every  person  who  shall  forge,  counterfeit,  or  tamper 
with,  or  who  shall  cause  or  procure  to  be  forged,  counter- 
feited, or  tampered  with,  any  licence  plate,  or  registration 
plate,  or  who  shall  knowingly  use  any  locomotive  having 
thereon  a  licence  plate  or  registration  plate  which  has  been 
forged,  coimterfeited,  or  tampered  with,  shall  be  liable,  on 
summary  conviction,  to  pay  a  fine  not  exceeding  twenty 
pounds. 

12. — (1.)  Section  twenty-three  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878  (which  relates  to  the 
recovery  of  expenses  of  extraordinary  traffic),  shall  be 
amended  as  follows : — 

(a)  Expenses  under   that  section  shall  cease  to  be  re- 
coverable in  a  summary  manner,  but  may  be  re- 
covered if  not  exceeding  two  hundred  and  fifty 
poimds  in  the  County  Court,  and  if  exceeding 
that  sum  in  the  High  Court. 
(J)  Proceedings  for  the  recovenr  of  any  expenses  in- 
curred after  the  passing  of  this  Act  shall  be  com- 
menced within  twelve  months  of  the  time   at 
which  the  damage  has  been  done,  or  where  the 
damage  is  the   consequence  of  any  particular 
building  contract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  six 
montbjs  after  the  completion  of  the  contract  or 
work, 
(c)  There  shall  be  substituted  for  the  words  "  by  whose 
order"  the  words  "by  or  in  consequence  of 
whose  order." 
(2.)  Nothing  in  this  section  shall  affect  the  prosecution 
and  determination  of  any  proceedings  which  have  been 
commenced  before  this  Act  shall  come  into  operation. 

18. — (1.)  Where  an  offence  under  any  Act  or  byelaw 
relating  to  locomotives  on  highways,  for  which  the  owner 
of  a  locomotive  or  waggon  is  liable  to  a  penalty,  has,  in 
fact,  been  committed  by  some  servant,  workman,  or  other 
person,  that  servant,  workman,  or  other  person  shall  be 
liable  to  the  same  penalty  as  if  he  were  the  owner. 

(2.)  Where  the  owner  is  charged  with  any  such  offence, 
he  shall  be  entitled  upon  information  duly  laid  by  him  to 
have  any  other  person  whom  he  charges  aa  the  actual 
offender  brought  before  the  court  at  the  time  appointed 
for  hearing  the  charge,  and  if,  after  the  commission  of  the 
offence  has  been  proved,  the  owner  proves  to  the  satLS&c- 
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tion  of  the  oourt  that  he  had  used  due  dili^nce  to  enforce 
the  execution  of  the  Act,  and  that  the  otiier  person  had 
committed  the  offence  in  question  without  the  owner's 
knowledge,  consent,  or  connivance,  that  other  person  shall 
be  summanly  convicted  of  the  offence,  and  the  owner  shall 
be  exempt  firom  any  fine. 

14.  For  the  purposes  of  this  Act  the  council  of  a  county  Action  of 
or  borough  may  act  through  their  surveyor  or   other  ^^^^ 
authorised  officer. 

15. — (1.)  The  Local  Government  Board  mav  direct  any  Inqoirieeby 
inquiries  to  be  held  by  their  inspectors  which  they  may  ^£^" 
deem  necessary  in  regard  to  the  exercise  of  any  of  their  Govermnent 
powers  imder  this  Act,  and  the  Board  and  their  inspectors  Board, 
shall  for  the  purposes  of  any  such  inquiry  have  the  same 
powers  aa  they  respectively  have  for  the  purpose  of  an 
inquiry  under  the  Public  Health  Act,  1875. 

(2.)  The  expenses  incurred  by  the  Local  Government 
Board  in  respect  of  inquiries  under  this  Act  shall  be  paid 
by  such  authorities  and  persons,  and  out  of  such  funds  and 
rates  as  the  Board  may  by  order  direct,  and  the  Board  may 
certify  the  amount  of  the  expenses  so  incurred,  and  any 
sum  so  certified  and  directed  by  the  Board  to  be  paid  by 
any  authority  or  person  shall  be  a  debt  from  that  authority 
or  person  to  the  Crown. 

(3.)  Such  expenses  may  include  the  salary  of  any 
inspector  or  officer  of  the  Board  engaged  in  the  inquiry, 
not  exceeding  three  guineas  a  day. 

16.  No  locomotive  to  which  this  Act  applies  shall  be  For  the 
driven  over  the  Menai  Bridge  when  prohibited  by  notice  ^^^ 
exhibited  thereon  by  the  authority  of  the  Commissioners  Bridge, 
of    Her    Majesty's   Works  and  Public  Buildings,   and 
nothing  in  section  seven  of  this  Act  shall  have  any  appli- 
cation to  such  bridge. 

If  any  person  in  charge  of  a  locomotive  acts  in  contra- 
vention of  this  section,  he  shall  be  liable  for  each  offence, 
on  summary  conviction,  to  a  fine  not  exceeding  five  pounds. 

17. — (1.)  Li  this  Act,   unless  the    context    otherwise  Interpreta- 
reouires,—  ^^  ^^ 

The  expression  "county"  means    an    administrative 
county,  and  includes  a  county  borough ; 

The  expressions  "  council  of  a  county  "  and  "  county 
council "  include  the  council  of  a  county  borough ; 

In  the  case  of  a  county  borough  the  expression  "  chair- 
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69  &  60  Vict, 
c.  36. 


Repeal. 


Short  title. 

Application 
of  Act. 
Cominenoe- 
ment  of  Act. 


man"    includes    the    mayor,    and    the    expreesion 
**  county  fund  "  includes  borough  fund ; 
The  expression  "  locomotive "  means  a  locomotive  pro- 
pelled by  steam  or  other  than  animal  power ; 
The  expression  "waggon"  includes  any  truck,  cart, 

carriage,  or  other  vehicle ; 
The  expression  "  amcultural  locomotive  "  includes — 
(a)  any  locomotive  used  solely  for  threshing,  plough- 
ing, or  any  other  agricultural  purpose ;  and 
(6)  any  locomotive,  the  property  of   one  or  more 
owners  or  occupiers  of  agricultural  land  employed 
solely  for  the  purposes  of  their  farms,  and  not  let 
out  on  hire. 
(2.)  Nothing  in  this  Act  shall  affect  light  locomotives 
within  the  meaning  of  the  Locomotives  on  Highways 
Act,  1896. 

(3.)  The  mayor,  aldermen,  and  commons  of  the  city  of 
London  shall  have  the  same  powers  with  regard  to  the 
licensing  and  registration  of  locomotives  in  the  ciiy  of 
London  as  the  council  of  a  county  have  in  their  county, 
and  shall  apply  as  part  of  their  income  any  fees  or  other 
money  received  in  connection  with  such  powers. 

18. — (1.)  The  Acts  mentioned  in  the  schedule  to  this 
Act  are  hereby  repealed  to  the  extent  mentioned  in  the 
third  column  of  that  schedule. 

(2.)  Provided  that  such  repeal  shall  not  affect  any  bye- 
laws  made  under  any  enactment  mentioned  in  the  said 
schedule,  so  far  as  the  same  relate  to  preventing  the  use  of 
locomotives  upon  bridges,  or  for  a  period  of  twelve  months 
from  the  passing  of  this  Act  any  other  byelaws  made  under 
any  such  enactment,  except  so  far  as  the  same  may  be 
repealed  or  altered  by  byelaws  made  imder  this  Act 

(3.)  Nothing  in  this  Act  shall  affect  or  derogate  from 
the  provisions  of  any  local  Act  dealing  with  the  licensing 
of  locomotives  (whatever  the  payments  in  resjject  of  the 
licence  maybe)  or  otherwise  relating  to  looomonves  in  any 
borough  or  other  area. 

19.  This  Act  may  be  cited  as  the  Locomotives  Act,  1898. 

20.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 

21.  This  Act  shall  not,  except  so  far  as  regards  the 
making  and  confirming  of  byelaws  hereunder,  come  into 
operation  until  the  first  of  January,  one  thousand  eight 
hundred  and  nineiy-nine. 
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SCHEDULE. 


Bepeals. 


SeHkm  and  Chapter. 


24  &  25  Vict.  0.  70 


28  &  29  Vict.  0.  83 


41  &  42  Vict.  c.  77 


Bhoit  Title. 


The  Locomoti?e  Act, 
1861. 


The  LocomotiveA  Act, 
1865. 


The  Highways  and 
Looomotiyes 
(Amendment)  Act, 
1878. 


Extent  of  Bepeal. 


Section  six  from  **  And  in 
case*'  to  the  end  of  the 
section. 

Section  three,  the  para- 
graph commeDcing  with 
the  word  ** Firstly"  and 
ending  with  the  word 
**  carnages,''  and  from 
<<but  it  shall  be  hiwfol 
for  such  owner"  to  the 
end  of  the  section. 

Section  three,  the  words 
"between  the  honrs  of 
one  hoar  after  sunset  and 
one  hour  before  sunrise." 

Sections  twenty  -  nine, 
thirty-one,  and  thirty- 
two. 
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f tottttes  t^ktittj  to  fridjes. 


MAGNA  CHARTA. 
(25  Edw.  I.  c.  15.) 

The  Great  Charter  of  the  Liberties  of  England  and  of 
the  Liberties  of  the  Forest. 

[12th  October,  1297.] 

15.  No  town  nor  freeman  shall  be  distramed  to  make 
bridges  nor  banks,  but  such  as  of  old  time  and  of  ri^ht 
have  been  accustomed  to  make  them  in  the  time  of  TTing 
Henry  our  grandfather. 

16.  No  banks  shall  be  defended  from  henceforth,  but 
such  as  were  in  defence  in  the  time  of  King  Henry  our 
grandfather,  by  the  same  places  and  the  same  bounds,  as 
uiey  were  wont  to  be  in  his  time. 


STATUTE  OF  BRIDGES. 
(22  Hen.  8,  c.  5.) 

An  Acte  concerning  the  Amendment  of  Bridges  in 
Highe  Wages.  [a.d.  1530.] 

That  the  justices  of  peace  in  every  shire  of  this  realm,  Juatioee  may 
franchise,  city,  or  borough,  or  four  of  them  at  the  least,  ^^^^^^ 
whereof  one  to  be  the  quorum,   shall  have  power  and  ?^[^^ght™ 
authority  to  inquire,  hear,  and  determine  in  the  king's  to  repair 
general  sessions  of  peace,  of  all  manner  of  annoyances  of  ^"^fi^es- 
bridges  broken  in  the  highways,  to  the  damage  of  the 
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king's  liege  people,  and  to  make  saoh  process  and  pains 
upon  every  presentment  afore  them  for  the  reformation  of 
the  same,  against  such  as  owen  to  be  charged  for  the 
making  or  amending  of  such  bridges  as  the  kine's  justiceB 
of  his  bench  use  commonly  to  do,  or  as  it  shall  seem  by 
their  discretions  to  be  necessary  and  convenient  for  the 
speedy  amendment  of  such  bridges. 


What  persons 
to  repair. 


How  jusdoeB 
may  rate 
inhabitants 


2.  And  where,  in  many  parts  of  this  realm  it  cannot  be 
known  and  proved  what  hundred,  riding,  wapentake,  city, 
borough,  town,  or  parish,  nor  what  person  certain,  or  body 
politic  ought  of  right  to  make  such  bridges  decaved,  by 
reason  whereof  such  decayed  bridges,  for  lack  of  know- 
ledge of  such  as  owen  to  make  them,  for  the  most  part  lie 
long  without  any  amendment,  to  the  great  annoyance  of 
the  king's  subjects. 

For  the  remedy  thereof,  be  it  enacted,  that  in  every 
such  case  the  said  bridges,  if  they  be  without  city  or  town 
^^^JSrTof   corporate,  shall  be  made  by  the  inhabitants  of  the  shire  or 
bridges.  ridmg  within  which  the  said  bridge  decayed  shall  happen 

to  be,  and  if  it  be  within  any  ciiy  or  town  corporate,  tJaen 
by  the  inhabitants  of  every  such  city  or  town  corporate 
wherein  such  bridges  shall  happen  to  be,  and  if  part  of  any 
such  bridges  so  decayed  happen  to  be  in  one  smre,  riding, 
city  or  town  corporate,  and  the  other  part  thereof  in  another 
shire,  ridine,  city  or  town  corporate,  or  if  part  be  within 
the  limits  of  any  ciiy  or  town  corporate,  and  part  without, 
or  part  within  one  riding  and  part  within  another,  that 
then  in  every  such  case  the  inhabitants  of  the  shires, 
ridings,  cities  or  towns  corporate  shall  be  charged  and 
chargeable  to  amend,  make  and  repair  such  part  and 
portion  of  such  bridges  so  decayed  as  shall  lie  and  be  within 
the  Umits  of  the  shire,  riding,  city  or  town  corporate 
wherein  they  be  inhabited  at  the  time  of  the  same  decays. 


The  justioes 
may  tax  the 
inhabitants 
for  repairs  of 
bridges. 


3.  That  in  every  such  case  where  it  cannot  be  known 
and  proved  what  persons,  lands,  tenements  and  bodies 
politic  owen  to  make  and  repair  such  bridges,  that  for 
speedy  reformation  and  amending  of  such  bridges,  the 
justioes  of  peace  within  the  shires  or  ridings  wherein  such 
decayed  bridges  been  out  of  cities  and  towns  corporate, 
and  if  it  be  within  cities  or  towns  corporate,  then  the 
justioes  of  peace  within  every  such  city  or  town  corporate, 
or  four  of  the  said  justioes  at  the  least,  whereof  one  to  be 
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of  the  quoram,  shall  have  power  and  authority  within  the 
limits  of  their  several  oommissions  and  authorities,  to  call 
before  them  the  constables  of  every  town  and  parish  beine 
within  the  shire,  riding,  oity  or  town  corporate,  as  weU 
within  liberty  as  without,  wherein  such  bridges  or  any 
parcel  thereof  shall  happen  to  be,  or  else  two  of  the  most 
tumest  inhabitants  withm  every  such  town  or  parish  in  the 
said  shire,  riding,  ciiy  or  town  corporate,  by  the  discretion 
of  the  said  justices  of  peace,  or  four  of  them  at  the  least, 
whereof  one  to  be  of  the  quorum,  and  at  and  upon  the 
aj^>earance8  of  such  constables  or  inhabitants  the  said 
justices  of  peace  or  four  of  them,  whereof  one  to  be  of  the 

Suorum,  with  the  assent  of  the  said  constables  or  inha- 
itants,  shall  have  power  and  authority  to  tax  and  set  every 
inhabiiEtnt  in  any  such  city,  town  or  parish  within  the 
limits  of  their  commissions  and  authorities,  to  such  reason- 
able aid  and  sum  of  money  as  they  shall  think  by  their 
discretions  convenient  and  sufficient  for  the  repairing,  re- 
edifying  and  amendment  of  such  bridges,  and  after  such 
taxation  made,  the  said  justices  shall  cause  the  names  and 
sums  of  every  particular  person  so  by  them  taxed  to  be 
written  in  a  roll  indented,  and  shall  also  have  power  and 
authority  to  make  two  collectors  of  every  hundred,  for  Twooollectow 
collection  of  all  such  sums  of  money  by  them  set  and  of  eyery 
taxed,  which  collectors,  receiving  the  one  part  of  the  said  ^^"'*^^*^- 
roll  indented,  under  the  seals  of  the  said  justices,  shall 
have  power  and  authority  to  collect  and  receive  all  the 
particular  sums  of  money  tiierein  contained,  and  to  distrain 
every  such  inhabitant  as  shall  be  taxed  and  refuse  payment 
thereof  in  his  lands,  goods  and  chattels,  and  to  sell  such 
distress,  and  of  the  sale  thereof  retain  and  perceive  all  the 
money  taxed,  and  the  residue  (if  the  distr^  be  better)  to 
deliver  to  the  owner  thereof ;  and  that  the  same  justices  or  The  justioes 
four  of  them,  within  the  limits  of  their  commissions  and  ^^  appoint 
authorities,  shall  also  have  power  and  authority  to  name  J^^^^Stir 
and  appoint  two  surveyors,  which  shall  see  every  such  thebric^ 
decayed  bridge  repaired  and  amended  from  time  to  time, 
as  often  as  need  shall  require,  to  whose  hands  the  said 
collectors  shall  pay  the  said  sums  of  money  taxed  and  by 
ihefm  received ;  and  that  the  collectors  and  surveyors  and  Colleoton  and 
every  of  them,  and  their  executors  and  administrators  and  ^T?^*^ 
the  executors  and  administrators  of  them  and  every  of  tothejoii^es. 
them,  from  time  to  time  shall  make  a  true  declaration  and 
account  to  the  justices  of  peace  of  the  shire,  riding,  city  or 
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The  justices 
may  make 
process  into 
every  shire 
a^Eunst 
offenders. 


Sheriffs,  &c. 
shall  serve 
process  upon 
the  offenders. 


town  oorporate  wherein  they  shall  be  appointed  oolleotors 
or  surveyors,  or  to  four  of  me  same  justices,  whereof  one 
to  be  of  the  quorum,  of  the  receipts,  payments  and  ex- 
penses of  the  said  sums  of  money ;  and  ii  they  or  any  of 
them  refuse  that  to  do,  that  then  the  same  justices  of  peace 
or  four  of  them,  from  time  to  time,  by  their  discretions, 
shall  have  power  and  authority  to  make  process  against 
the  said  collectors  and  surveyors  and  every  of  them,  their 
executors  and  administrators,  and  the  executors  and  admi- 
nistrators of  every  of  them,  by  attachments  unto  their 
seals,  returnable  at  the  general  sessions  of  peace,  and  if 
they  appear,  then  to  compel  them  to  account  as  is  afore- 
said, or  else  if  they  or  any  of  them  refuse  that  to  do,  then 
to  commit  such  of  them  as  shall  refuse  to  wards  there  to 
remain  without  bail  or  mainprize  till  the  said  declaration 
and  account  be  truly  made. 

4.  And  where  any  bridge  or  bridges  lien  in  one  shire  or 
riding,  and  such  persons,  mhabitants,  bodies  politic,  lands 
or  tenements,  which  owen  to  be  chargieKl  to  the  making  and 
amending  of  such  bridges  lien  and  aoiden  in  another  shire 
or  riding,  or  where  sudi  bridges  been  within  any  city  or 
town  corporate,  and  the  persons,  inhabitants,  bodies  poUtic, 
lands  or  tenements,  that  owen  to  make  or  repair  any  such 
bridges,  lien  and  been  out  of  the  said  cities  and  towns  cor- 
porate, be  it  enacted,  that  in  every  such  case  the  justices  of 
peace  of  the  shire,  city  or  town  corporate  within  the  which 
such  decayed  bridges  or  any  part  thereof  shall  happen  to 
be,  shall  have  power  to  inquire,  hear,  and  determme,  all 
such  annoyances  being  within  the  limits  of  their  commissions 
or  authorities ;  and  if  the  annoyance  be  presented  then  to 
make  process  into  every  shire  within  this  realm,  against 
such  as  owen  to  make  or  amend  any  such  bridges  so  pre- 
sented before  them  to  be  decayed,  to  the  annoyance  and 
let  of  the  passage  of  the  king's  subjects,  and  to  do  further 
in  every  behalf  in  every  such  case  as  they  might  do  by 
authority  of  thijs  Act,  in  case  that  the  persons  or  bodies 
politic,  lands  or  tenements  which  owen  to  be  charged  to  the 
amendins^  or  making  of  such  bridges  or  any  part  thereof, 
were  in  the  same  shire,  riding,  city  or  town  corporate  where 
such  annoyance  shall  happen  to  be  ;  and  that  all  sherifb 
and  bailiffs  of  liberties  and  franchises  shall  truly  serve  and 
execute  such  process  as  shall  come  to  their  hands  from  the 
said  justices  of  peace  afore  whom  any  presentment  shall 
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be  had  for  any  such  annoyance,  aoeordinR  to  the  tenor  and 
effect  of  the  said  process  to  them  directed,  without  favour, 
affection  or  corruption,  upon  pain  to  make  such  fine  as 
shall  be  set  upon  tnem  or  any  of  them  by  the  discretion  of 
the  said  justices. 

6.  Provided  always,  that  this  Act  or  anything  therein  The  cinque 
contained  be  not  prejudicial  to  the  liberties  of  the  five  ports  P^^  ^, 
or  members  of  the  same.    And  for  reformation  of  annoy-  ^^°^ 
ances  of  bridges  within  the  said   ports   and   members, 
that  the  waiden,  mayors  and  baiUfiEs  elected,  and  the  Wardens,  &o. 
jurates  of  the  same  ports,  and  every  of  them,  have  power  to  determine 
and  authority  to  inquire,  hear  and  determine  all  manner  of  ^[,J^'"' 
conmion  annoyances  of  bridges  within  the  same  ports  and 
members,  and  to  make  such  process,  pains,  taxations,  and 
all  other  things  within  the  same  ports  and  members  as  the 
justices  of  peace  may  do  in  other  shires  or  places  out  of 
the  same  ports  by  virtue  and  authority  of  this  present  Act 
in  every  behalf. 

6.  And  the  justices  of  peace  or  four  of  them  shall  have  Allowance  to 
full  power  and  authority  to  allow  such  reasonable  costs  and  ^^^JJ^" 
chaises  to  the  said  surveyors  and  collectors  as  by  their  «>««"• 
discretions  shall  be  thought  convenient. 

7.  Forasmuch  that  albeit  bridges  decayed  were  amended  Pio^on  for 
and  repaired  according  to  the  tenor  of  this  Act,  yet  never-  ^^*^^™ 
thelees  if  speedy  remedy  for  the  amendment  of  the  ways  at  the  ends  of 
next  adjoining  to  every  of  the  ends  of  such  bridges  should  bridges, 
not  be  had  and  made,  the  king's  subjects  should  take  little 

or  none  avail  or  commodity,  in  many  parts  of  this  realm 
by  the  making  of  the  bridges :  in  consideration  whereof, 
be  it  enacted,  that  such  part  and  portion  of  the  highways 
in  every  part  of  this  realm,  as  well  within  frandiise  as 
without,  as  lie  next  adjoining  to  the  ends  of  any  bridges 
within  this  realm,  distant  from  any  of  the  said  ends  by  the 
space  of  three  hundred  foot,  be  made,  repaired  and  amended 
as  often  as  need  shall  require,  and  that  the  justices  of  the 
peace  in  every  shire  of  this  realm,  franchise,  city  or 
borough,  or  four  of  them  at  the  least,  whereof  one  to  be 
of  the  quorum,  within  the  limite  of  their  commissions  and 
authorities,  shall  have  power  and  authority  to  inquire,  hear 
and  determine,  in  the  king's  c^eneral  sessions  of  the  peace, 
all  manner  of  annoyances  of  and  in  such  highways  so 
being  and  lying  next  adjoining  to  any  ends  of  bridges 
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within  this  reahn,  distant  from  any  one  of  the  ends  of  sadb 
bridges  three  hundred  foot,  and  to  do  in  everything  and 
things  concerning  the  making,  repairing  and  amending  of 
such  highways  and  every  of  them,  in  as  large  and  ample 
manner  as  they  might  and  may  do,  to  and  for  the  making, 
repairing  and  amending  of  bridges  by  virtue  and  author!^ 
of  this  present  Act. 


CERTIOEAEI,  WHEEE  EIGHT  TO  REPAIR 
DISPUTED. 

(6  &  6  W.  &  M.  c.  11.) 

An  Act  to  prevent  Delays  of  Proceedings  at  the 
Quarter  Sessions  of  the  Peace.         [a.d.  1694.]] 

Where  the  6.  Provided  always,  that  if  any  indictment  or  present- 

"flf^*'  brid^    ment  be  against  any  person  or  persons  for  not  repairing  of 

may^be  dis?^  ^^7  highways,  causeways,  pavements  or  bridges,  and  the 

puted,  a         right  or  title  to  repair  the  same  may  come  in  question 

bf'^^'^ted^^  upon  such  suggestion  and  aflSdavit  made  of  the  truth 

^^"^^  thereof,  a  certiorari  may  be  granted  to  remove  the  same 

into  the  Court  of  King's  Bench ;  any  law  and  statute  to 

the    contrary  in    anywise    notwithstanding.      Provided 

nevertheless,  that  the  party  or  pcurties  prosecuting  such 

certiorari  shall  find  two  manucaptors  to  be  boimd  in  a 

recognizance  with  condition  as  aforesaid. 
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ASSESSMENT  OF  TOWNS  TOWAEDS  EEPAIR. 

(1  Anne,  st.  1,  c.  18.) 

An  Act  to  explain  and  alter  the  Act  made  in  the  Two- 
and'Twentieth  Year  of  King  Henry  the  Eighth^ 
concerning  repairing  and  amending  of  Bridges  in 
the  Highways  ;  and  for  repealing  an  Act  made 
in  the  Twenty -third  Tear  of  Qtieen  Elizabeth^  for 
the  re-edifying  of  Cardiff  Bridge^  in  the  County 
of  Glamorgan ;  and  also  for  changing  the  Day 
of  Election  of  the  Wardens  and  Assistants  of 
Rochester  Bridge.  [a.d.  1702.] 

2.  That  for  the  more  easy  taxing  and  collecting  of  the  For  oollecting 
money  for  the  repair  of  decayed  bridges,  and  that  the  money  for 
same  may  be  duly  applied  to  the  purposes  for  which  it  is  ^^ed  bridges, 
intended,  the  justices  of  the  peace  within  the  several  limits  justices  of 
of  their  commissions,  shall  at  their  general  or  quarter  sessions  P®**^  °^*y 
of  the  peace,  from  and  after  the  1st  day  of  May  which  shall  J|J^  jTc.^ 
be  in  the  year  of  our  Lord  1702,  have  full  power  and  autho-  proportion, 
rity,  upon  due  presentment  to  them  made,  that  any  bridge 
within  their  respective  commissions  or  authorities  is  out 
of  repair,  and  which  by  them  hath  usually  or  ought  to 
have  been  repaired  and  maintained,  to  assess  upon  every 
town,  parish,  or  place  within  their  respective  commissions, 
in  proportions  upon  each  respective  town  and  parish  as 
they  usually  have  been  assessed,  towards  the  repair  of 
bridges;  wnich  money  so  assessed  as  aforesaid  shall  be  Assessments, 
levied  and  collected  by  the  respective  constables  of  each  ^^,!5^^ 
parish,  township,  hamlet,  or  vill,  or  by  such  other  person  ' 

or  persons,  and  in  such  manner  as  the  said  justices  by 
their  order  at  such  sessions  shall  in  that  behalf  direct  and 
appoint,  and  the  money  thereby  raised  shall  (by  such 
constables    or    other    persons  so   as   aforesaid  by  them 
collected)  be  paid  over  by  them  to  the  high  constables  of 
every  hundred  in  any  such  county,  city,  riding,  or  division, 
in  six  days  after  they  shall  have  received  the  same,  and 
the  high  constables  shall  and  are  hereby  required,  in  ten 
days  axter  their  receipt,  to  pay  the  same  into  the  hands  of  Treasurers  to 
such  person  and  persons  as  the  said  justices  by  their  order  ^^^^^' 
at  such  session  shall  direct  and  appoint  to  be  treasurers  and  how  em- 
ployed. 
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receivers  of  the  same,  and  the  money  thereby  raised  shall 
be  employed  and  aooounted  for  aooording  to  the  orders  and 
directions  of  the  stdd  justices  for  and  towards  the  amend- 
ing of  such  decayed  bridges  and  the  highways  at  the  end 
of  the  said  bridges,  from  time  to  time  as  need  shall 
Onnon-  require;    and  the  said  assessments   shall  be  levied  by 

^rn^tobe  distress  and  sale  of  the  goods  of  every  person  so  assessed 
^tteu^  ^ot  paying  the  same  within  ten  dkjB  after  demand, 
rendering  the  overplus  of  the  value  of  the  goods  so 
distrained  to  the  owner  and  owners  thereof,  the  necessary 
charges  of  maldng  and  selling  such  distress  being  first 
deducted. 

PenaHyon  3.  And  to  the  end  that  the  money  which  is  hereby 

oonstable.  intended  to  be  assessed  and  levied  may  be  duly  collected, 
paid,  and  applied  to  the  several  purposes  for  which  it  is 
intended,  be  it  further  enacted,  that  every  high  constable, 
churchwarden,  overseer  of  the  poor,  or  petty  constable  or 
other  person  that  shall  neglect  to  assess,  collect,  or  pay  the 
money  hereby  intended  to  be  raised  as  is  hereinoefore 
directed,  shall  for  every  such  offence  forfeit  the  sum  of 
forty  shillings,  and  every  treasurer  that  shall  pay  any 
money  but  by  order  of  such  justices  of  the  peace  at  such 
sessions  (which  order  the  said  justices  are  hereby  required 
and  commanded  to  make  only  for  the  building,  repairing, 
or  amending  such  bridges  and  the  highways  at  the  end  of 
such  bridges  as  aforesaid),  shall  for  every  such  offence 
forfeit  the  simi  of  five  pounds. 

4.  And  whereas  upon  presentments  and  indictments  for 
not  repairing  such  bridges  and  the  highways  at  the  ends 
of  such  bridges,  the  fines  imposed  and  set  upon  such 
presentments  and  indictments,  and  other  fines  and  issues 
for  not  repairing,  building,  and  amending  such  bridges 
and  the  highways  at  the  end  of  such  bridges,  are  returned 
Finee,  &o.  to  in  the  Coiurt  of  Exchequer  or  other  Courts,  be  it  therefore 
be  paid  to  the  further  enacted,  that  no  fine,  issue,  penalty  or  forfeiture 
*"""^'^'  shall  hereafter  be  returned  into  the  Court  of  Exchequer  or 
other  Court,  but  shall  be  levied  and  paid  into  the  hands  of 
the  treasurer  or  treasurers  so  as  aforesaid  appointed  by  the 
scdd  justices  to  be  accounted  for  by  the  said  treasurer,  and 
to  be  applied  by  the  said  justices  towards  the  building, 
repairing,  or  amending  such  bridges  and  the  highways  at 
the  end  of  such  bridges,  and  to  no  other  end  or  purpose 
whatsoever. 
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6.  And  all  matters  oonoeming  the  repairing  and  amend-  Matters  oon- 
ing  of  the  bridges  and  highways  hereinbefore  mentioned  ^^^^^^^ 
shall  be  determmed  in  the  county  where  they  lie,  and  not  where  to  be 
elsewhere ;  and  that  no  presentment  or  indictment  for  not  determined, 
repairing  such  bridges  or  the  highways  at  the  end  of  such 
bridges,  shall  be  removed  by  certiorari  out  of  the  said 
county  into  any  other  Court. 

6.  And  the  said  justices  of  the  peace  at  such  general  JusticeB  may 
quarter  sessions  as  aforesaid  shall  have  full  power  and  ^le  pound^ 
authority  to  allow  such  persons  concerned  in  the  execution  &c. 

of  this  present  Act  any  sum  not  exceeding  threepence  in 
the  pound. 

7.  \_Co8t8   of  successful    defohdant, — Bepealed    by    the 
Public  Authorities  Protection  Act,  1893.] 

8.  Provided  always,  that  this  Act  nor  anything  therein  PersoDs  and 
contained  shall  excuse  or  discharge  any  particular  persons,  **^^x^ 
estates,  or  places  from  repairing  any  bridge  which  they  ^^^^^ 
have  heretofore  usually  repaired. 

9.  That  all  the  penalties  and  forfeitures  incurred  by  Penalties, 
this  Act  shall  be  applied  towards  the  repairing  the  said  ^*^\^^ 
bridges  and  highways  at  the  ends  of  the  same.  *^^ 


CONTRACTS  FOR  REPAIR. 

(12  Gbo.  2,  c.  29.) 

An  Act  for  the  more  easy  assessing^  collecting ^  and 
levying  of  County  Rates.  [a.d.  1739.] 

14.  That  when  any  public  bridges,  ramparts,  banks  or  Justioee  may 
cops,  or  other  works,  are  to  be  repaired  at  the  expense  of  contract  with 
any  county,  city,  riding,  hundred,  division,  liberty  or  town  ^^of " 
corporate,  it  shtdl  and  may  be  lawfid  to  and  for  the  justices  bndgea,  &c. 
of  the  peace,  at  their  general  or  quarter  sessions  re- 
spectively, or  the  greater  part  of  them  then  and  there 
assembled,  if  they  think  proper  and  convenient,  after  pre- 
sentment to  be  made  as  aforesaid  of  the  want  of  reparation 

o2 
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of  such  bridges,  ramparts,  banks,  or  cops,  to  contract  and 
agree  with  any  person  or  persons  for  rebuilding,  repairing, 
and  amending  of  such  bridges,  ramparts,  banks  or  cops  as 
shall  be  within  their  respective  counties,  cities,  ridings, 
hundreds,  divisions,  liberties,  or  towns  corporate,  and  all 
other  works  which  are  to  be  repaired  and  done  by  assess- 
ment on  the  respective  ooimties,  cities,  ridings,  himdreds, 
divisions,  liberties,  or  towns  corporate  for  any  term  or  terms 
of  years  not  exceeding  seven  years,  at  a  certain  annual 
sum,  payment  or  allowance  for  the  same ;  such  contractor 
or  contractors  giving  sufficient  security  for  the  due  per- 
formance thereof  to  the  respective  clerk  of  the  peace  for 
the  time  being,  or  the  town  clerk,  high  bailiff  or  chief 
officer  of  any  city,  town  corporate  or  liberty,  and  that  such 
justices,  at  their  respective  general  or  quarter  sessions,  shall 
Upon  public  give  public  notice  of  their  intention  of  contracting  with 
notice.  any  person   or  persons    for    rebuilding,  repairing,   and 

amending  the  bridges,  ramparts,  banks  or  cops,  and  other 
works  aforesaid ;  and  that  such  contracts  shall  be  made  at 
the  most  reasonable  price  or  prices  which  shall  be  proposed 
by  such  contractors  respectively ;  and  that  all  contracts 
when  agreed  to,  and  all  orders  relating  thereto,  shall  be 
entered  in  a  book  to  be  kept  by  the  respective  clerk  of  the 
peace  for  the  time  being,  or  the  town  clerk,  high  bailiff  or 
chief  officer  of  any  city,  town  corporate  or  liberty  for  that 
purpose,  who  is  and  are  hereby  required  to  keep  them 
amongst  the  records  of  such  county,  city,  town  corporate 
or  liberty,  to  be  from  time  to  time  inspected  at  all  season- 
able times  by  any  of  the  said  justices  within  the  limits  of 
their  commissions,  and  by  any  person  or  persons  employed 
or  to  be  employed  by  any  parish,  township  or  pla<^  con- 
tributing to  the  purposes  of  this  Act,  without  fee  or 
reward. 
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PUECHASE  OF  LANDS. 

(14  Geo.  2,  c.  33.) 

An  Act  to  supply  sojne  Defects  in  the  Laws  for  re- 
pairing and  rebuilding  County  Bridges ;  for 
repairing^  enlarging^  erecting^  and  providing 
Houses  of  Correction  ;  and  for  passing  Rogues 
and  Vagabonds.  [a.d.  1741.] 

1.  [Recital  that  it  may  happen  that  pieces  of  ground 
adjoining  county  bridges  may  be   of   great  service  in 
enlarging  or  more  commodiously  rebuilding   or  repair- 
ing the  same,  and  that  no  power  is  given  by  the  laws 
in   being  to   purchase  any   such  pieces  of    land,   &c.]. 
The  justices  of  the  peace  of  any  coimty,  city,  riding,  Josticesat 
liberty  or  division,  at  their  general  sessions  or  general  q^iarter 
quarter  sessions  assembled,  or  the  major  part  of  them,  ^^hase™*^ 
shall  have  power  and  are  hereby  authorized  to  purchase  of  lands  to  build 
or  agree  or  contract  with  any  person  or  persons,  bodies  ?^!?*^ 
politic  or  corporate,   for   any   piece   or    parcel   of    land    "^^^' 
adjoining  or  near  to  any  county  bridge  within  the  limits 
of  their  respective  commissions,  for  the  more  commodious 
enlarging  or  convenient  rebuilding  the  same ;  which  pieces 
or  parcels  of  land  shall  not  exceed  one  acre  in  the  whole 
for  any  such  bridge,  and  shall  from  time  to  time  be  paid 
for  by  the  respective  coimty  treasurers,  out  of  any  moneys 
raised  or  to  be  raised  by  virtue  of  an  Act  made,  &c. 
[12  Geo.  2,  c.  29],  such  treasurers  beinff  thereunto  autho- 
rized by  orders  under  the  hands  and  seals  of  the  respective 
justices  of  the  peace,  at  their  general  sessions  or  general 
quarter  sessions,  or  the  major  part  of  them,  which  lands  so 
purchased  shall  be  conveyed  to  such  person  or  persons  as 
the  said  justices  of  the  peace,  at  their  general  sessions  or 
general  quarter  sessions,  or  the  major  part  of  them,  shall 
respectively  appoint,  in  trust  and  for  the  uses  and  purposes 
of  enlarging  or  rebuilding  such  bridges  respectively. 
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PEOOUEEMENT  OF  MATEEIALS. 
(43  Geo.  3,  c.  59.) 
An  Act  for  remedying  certain  Defects  in  the  Laws 
relative  to  the  building  and  repairing  of  County 
Bridges^  and  other  Works  maintained  at  the 
Expense  of  the  Inhabitants  of  Counties  in 
England.  [24th  June,  1803.] 

**  Whereas  the  inhabitants  of  counties  in  that  part  of 
the  United  Elingdom  called  England,  are  by  law  bound 
to  repair,   support,   and    maintain    the    public    bridges, 
commonly   called    ooimty  bridges  within   such  counties 
respectively,  and  the  roads  at  each  of  the  ends  thereof  for 
limited  distances,  but  the  laws  empowering  them  so  to  do 
are  insufficient  and  defective ;  and  whereas  doubts  have 
arisen  how  far  the  said  inhabitants  are  liable  to  improve 
such  bridges  when  they  are  not  sufficiently  commodious 
Surveyors        for  the  public ; "  for  remedy  thereof,  be  it  enacted,  that  it 
Md^*^o      ^^  ^®  lawful  to  and  for  the  surveyor  of  bridges,  and 
in  England      other  public  works,  in  each  and  every  county  respectively 
empowered  to  within  that  part  of  the  United  Kingdom  called  England^ 
^Se  TOMk  appointed  or  to  be  appointed  by  the  justices  at  any  general 
of  bridges  in    quarter  sessions  of  the  peace  to  be  holden  for  such  county, 
the  same         and  the  said  surveyor  is  hereby  authorized  and  empowered 
OT^^:^reVf     ^^  search  for,  take  and  carry  away,  gravel,  stone,  sand,  and 
highways        other  materials,  for  the  repair  of  such  bridges  and  roads  at 
under  13         the  ends  thereof  as  the  inhabitants  of  counties  are  bound  to 
«>•  >  0.  78.  pgpair^  au^j  tQ  remove  obstructions  and  annoyances  from 
such  bridges  and  roads,  in  such  and  the  same  manner  as 
the  surveyor  or  surveyors  of  any  common  highway  within 
this  kingdom  is  or  are  by  an  Act  made  and  passed  in  tbe 
thirteenth  year  of  the  reign  of  his  present  Majesty  in- 
tituled "An  Act  to  explain,  amend,  and  reduce  into  one  Act 
of  Parliament  the  Statutes  now  in  being  for  the  Amend- 
ment and  Preservation  of  the  Public  Highways  within 
that  part  of  Great  Britain  called  England,  and  for  other 
Purposes,"  authorized  so  to  do ;  and  the  several  powers 
and  authorities  thereby  vested  in  the  surveyor  or  surveyors 
of  highways  as  well  for  the  getting  of  materials  as  the 
preventing  and  removing  of  all  nuisances  and  annoy- 
ances from  such  bridges  and  roads,  shall  be  and  the 
same  are  hereby  vested  in  the   surveyor  and  surveyors 
of  coimty  bridges,  and  the  roads  at  tne  ends  thereof  as 
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aforesaid,  and  the  several  penalties,  forfeitures,  matters, 
and  things  in  the  said  Act  contained  relating  to  highways, 
shall  be  and  the  same  are  hereby  extended  and  applied,  as 
far  as  the  same  are  applicable  to  such  bridges  and  the 
roads  at  the  ends  thereof  as  aforesaid,  as  fully  and 
effectually  as  if  the  same  and  every  part  thereof  were 
herein  repeated  and  re-enacted;  the  said  surveyor  or 
surveyors  making  satisfaction  and  compensation  for  all 
trespass  and  damage  done  in  the  execution  of  the  powers 
of  this  Act,  in  such  and  the  same  manner  as  the  surveyors 
of  highways  are  required  to  make  in  and  by  the  said 
above-mentioned  Act  of  the  thirteenth  year  of  the  reign 
of  his  present  Majesty. 

2.  Where  any  bridge  or  bridges  or  roads  at  the  Quarter 
ends  thereof,  repaired  at  the  expense  of  any  county,  seasions  may 
shall  be  narrow  and  incommodious,  it  shall  and  may  be  improve  or 
lawful  to  and  for  the  said  justices,  at  any  of  their  general  alter  the 
quarter  sessions,  to  order  and  direct  such  bridge  or  bridges  situatioii  of 
and  roads  to  be  widened,  improved  and  made  commodious  bri^e,  &o. 
for  the  public ;  and  that  where  any  bridge  or  bridges  re- 
paired at  the  expense  of  any  county  shall  be  so  much  in 
decay  as  to  render  the  taking  the  same  wholly  down  neces- 
sary, or  expedient,  it  shall  and  may  be  lawful  to  and  for 
the  said  justices  at  any  of  their  said  s^eneral  quarter 
sessions,  to  order  and  direct  the  same  to  be  rebuilt  either 
on  the  old  site  or  situation,  or  on  any  new  one  more  con- 
venient to  the  public,  contiguous  to  or  within  two  hundred 
yards  of  the  former  one,  as  to  such  justices  shall  seem  meet, 
and  if  for  the  purpose  of  altering  the  situation,  or  of 
widening  or  enlarging  any  such  bridge  or  bridges,  road  or 
roads  as  aforesaid,  it  shall  be  necessary  to  purchase  any 
land  or  groimd,  it  shall  and  may  be  lawful  for  such  counhr 
surveyor  or  surveyors,  by  and  under  the  direction  of  such 
justices  at  their  general  quarter  sessions  as  aforesaid,  to  set 
out  and  ascertain  the  same,  not  exceeding  in  the  whole  one 
acre,  at  any  one  such  bridge  as  aforesaid,  and  to  contract 
and  agree  with  the  owner  or  owners  of  such  land,  and 
persons  interested  therein,  for  the  purchase  thereof,  either 
by  a  sum  in  gross,  or  by  an  annual  rent  at  the  option  of 
such  owner  or  owners,  and  if  the  said  surveyor  or  surveyors 
cannot  agree  with  the  said  owner  or  owners  for  the  pur- 
chase thereof,  or  the  recompense  to  be  made  for  the  same, 
or  by  reason  of  such  owner  or  owners  not  being  to  be 
found,  shall  be  prevented  from  treating,  then  and  in  every 
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such  case  the  said  justices  in  their  general  quarter  sessions 
shall  impanel  a  jury,  and  assess  the  compensation  and 
satisfaction  for  such  land,  and  for  the  trespass  and  dama^ 
to  be  done  by  the  execution  of  the  powers  of  this  Act,  in 
the  same  manner  as  they  are  authorized  and  empowered  to 
do  by  the  said  above-mentioned  Act  of  the  thirteenth  year 
of  the  reign  of  his  present  Majesty,  in  relation  to  high- 
ways ;  and  all  and  every  the  clauses,  powers,  provisions, 
exemptions,  penalties,  matters  and  things  in  the  said  Act 
contained,  as  well  with  respect  to  impanelling  juries,  exa- 
mining and  swearing  witnesses,  payments  of  expenses, 
enabling  bodies  poKtic,  corporate,  and  collegiate,  and  other 
incapacitated  persons,  to  sell  and  convey,  and  all  other  the 
powers  and  provisions  of  the  said  Act,  shall  be,  and  the 
same  are  hereby  extended  and  applied  to  the  works  by  this 
Act  authorized  to  be  done  and  performed,  as  far  as  the 
same  are  applicable,  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  the  same  were  herein  particularly  re- 
On  present-  peated  and  re-enacted ;  provided,  that  no  money  shall  be  ap- 
ment  of  plied  to  the  amendment  or  alteration  of  any  such  bridge  or 

^ufficiency,  bridges  until  presentment  shall  have  been  made  of  the  in- 
sufiSeiency,  inconveniency,  or  want  of  reparation  of  such 
bridge  or  bridges,  in  pursuance  of  some  or  one  of  the 
statutes,  made  and  now  in  force  concerning  public  bridges. 

Tools  and  3.  The  right  and  property  of  all  tools,  implements, 

"idedb^t&'^  timber,  bricks,  stones,  gravel,  and  other  materials,  pur- 
quarte/ses^    chased,  gotten,  or  had,  or  to  be  purchased,  gotten  or  had, 
Bions  vested  in  by  Or  by  the  Order  of  justices  in  counties,  or  the  surveyor 
the  surveyor,    ^f  county  bridges,  for  the  time  being,  or  in  any  respect 
belonging  to  such  counties,  shall  be,  and  the  same  are 
hereby  vested  in  such  surveyor  for  the  time  being,  in  whom 
upon  any  action  or  indictment  being  commenced  or  pro- 
secuted such  property  may  be  laid. 

Inhabitants         4.  The  inhabitants  of  counties  shall  and  may  sue  for 
of  counties^     any  damages  done  to  bridges  and  other  works  main- 
d^a^  done  tained  and  repaired  at  the  expense  of  such  counties  re- 
to  bridges  in    spectively,  and  for  the  recovering  of  any  property  belonging 
Se  mxvl  *or    ^  ®^^^  counties,  in  the  name  of  their  surveyor,  and  also 
shall  and  may  be  sued  in  the  name  of  such  surveyor,  and 
no  action  or  prosecution  to  be  brought  or  commenced  by  or 
against  the  inhabitants  of  coimties  by  virtue  of  this  Act, 
in  the  name  of  the  said  surveyor,  shall  abate  or  be  discon- 
tinued by  the  death  or  removed  of  such  surveyor,  or  by  the 
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act  of  the  surveyor,  without  the  consent  of  the  justices  at 
their  general  quarter  sessions  assemhled,  but  the  surveyor 
for  the  time  being  shall  be  deemed  the  plaintiff  or  defendant 
in  such  actions,  as  the  case  may  be :  provided  always,  that 
every  such  surveyor  in  whose  name  any  action  or  suit  shall 
be  commenced,  prosecuted  or  defended  in  pursuance  of  this 
Act,  shall  always  be  reimbursed  and  paid  out  of  the 
monies  in  the  hands  of  the  treasurer  of  the  public  stock  of 
such  coimty  respectively,  all  such  costs  and  charges  as  he 
shaU  be  put  imto  or  become  chargeable  with  by  reason  of 
his  being  so  made  plaintiff  or  defendant  therein  ;  and  also 
all  the  costs  and  charges  of  prosecuting  any  indictment  or 
indictments,  or  other  proceedings  against  any  person  or 
persons  whomsoever. 

6.  "  And  for  the  more  clearly  ascertaining  the  descrip- 
tion of  bridges  hereafter  to  be  erected,  which  inhabitants 
of  counties  shall  and  may  be  bound,  or  liable  to  repair  and 
maintain  ; "  be  it  further  enacted,  that  no  bridge  hereafter  What  sort  of 
to  be  erected  or  built,  in  any  coimty,  by  or  at  the  exT)ense  ^"^^^es  in- 

-  -j'-ji  -A  J^     J  vi^  i-x-     habitants  of 

of  any  individual  or  private  person  or  persons,  body  pontic  counties  shaU 

or  corporate,  shaU  be  deemed  or  taken  to  be  a  county  be  liable  to 

bridge,  or  a  bridge  which  the  inhabitants  of  any  county  '®pair. 

shall  be  compellable  or  liable  to  maintain  or  repair,  unless 

such  bridge  shall  be  erected  in  a  substantial  and  commodious 

manner,  imder  the  direction  or  to  the  satisfaction  of  the 

county  surveyor,  or  person  appointed  by  the  justices  of 

the  peace  at  their  general  quarter  sessions  assembled,  or 

by  the  justices  of  the  peace  of  the  county  of  Lancaster,  at 

their  annual  general   sessions;    and  which   surveyor  or 

person  so  appointed  is  hereby  required  to  superintend  and 

inspect  the  erection  of  such  bridge  when  thereunto  requested 

by  the  party  or  parties  desirous  of  erecting  the  same ;  and 

in  case  the  said  party  or  parties  shall  be  dissatisfied,  the 

matter  shall  be  determined  by  the  said  justices  i^espectively 

at  their  next  general  quarter  sessions,  or  at  their  annual 

general  sessions  in  the  county  of  Lancaster. 

6.  All  orders  and  proceedings  made  and  had  within  Orders  re- 
the  county  of  York  relative  to  county  bridges,  shall  in  speotmg 
future  be  made  and  had  by  the  justices  of  the  respective  images  in  the 
ridings,   assembled  at  the  annual  and   general  quarter  oountjof 
sessions  of  the  peace  holden  the  first  whole  week  after  ^??®^^ 
Easter,  and  at  no  other  sessions  whatever,  within  such  Easte^see-^ 
ridings,  except  at  such  adjournment  as  shall  be  made  at  sions. 
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the  above  annual  and  general  quarter  sessions  so  holden  as 
aforesaid,  for  the  express  purpose  of  carrying  such  orders 
made  as  aforesaid  into  effect :  provided  nevertheless,  that 
it  shall  and  may  be  lawful  for  any  two  justices  of  the  said 
ridings  respectively,  in  cases  of  emergency,  to  give  such 
orders  for  making  temporary  bridges,  or  such  temporary 
repairs  as  shall  be  necessary  for  the  temporary  accommo- 
dation of  the  public. 

Act  shall  not  7.  Provided  always,  that  nothing  herein  contained  shall 
extend  to  ^  extend  to  any  bridges  or  roads  which  any  person  or 
pSr^by^'  persons,  bodies  politic  or  corporate,  is,  are,  or  shall  be  liable 
tenure.  to  maintain  or  reptdr,  by  reason  of  tenure,  or  by  prescrip- 

tion, or  to  alter  or  affect  the  right  to  repair  such  bridges 
or  roads. 

8.  [PubHoAct.] 


SUPERINTENDENCE  OF  REPAIRS. 
(52  Geo.  3,  c.  110.) 

An  Act  for  amending  an  Act  passed  in  the  Twelfth 
Year  of  Bis  late  Majesty  King  George  the 
Second^  intituled  "  An  Act  for  the  more  easy 
assessing^  collecting^  and  levying  of  County 
Rates  "  ;  and  for  the  remedying  certain  Defects 
in  the  Laws  relating  to  the  repairing  of  County 
Bridges^  and  other  Works  maintained  at  the 
Expense  of  the  Inhabitants  of  Counties  in  Eng- 
land. [9th  July,  1812.] 

"  Whereas,  by  an  Act  passed,  &c.  [recites  sections  13 
and  14  of  12  Geo.  2,  c.  29]  :  and  whereas  great  expense 
in  the  repairs  of  county  bridges,  ramparts,  banks,  cope, 
and  other  works  appertaining  to  the  same,  and  of  tne 
roads  over  the  same,  and  of  so  much  of  the  roads  at  the 
ends  thereof  as  by  law  is  to  be  repaired,  at  the  expense  of 
any  county,  riding,  hundred,  division,  liberty,  or  town 
corporate,  and  great  inconvenience  to  the  public,  may  be 
often  in  a  great  measure  prevented,  by  the  timely  and 
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immediate  repair  of  any  inconsiderable  damage,  injury, 
defect,  or  sudden  want  of  repair  or  amendment  of  tne 
same,  without  the  delay  which  must  generally  anse  by  the 
necessity  imposed  by  the  aforesaid  Act  of  a  presentment 
by  the  grand  jury,  at  the  assize,  great  sessions,  or  general 
or  quarter  sessions  of  the  peace,  held  for  any  county,  city, 
riding,  diviidon,  town  corporate,  or  liberty,  of  the  want  of 
reparation  of  the  same,  by  means  of  which  delay  the  afore- 
said want  of  repair  is  often  very  much  increased,  to  the 
great  expense  of  the  county,  and  great  inconvenience  of 
the  public:  and  whereas  it  is  also  expedient  that  the 
justices  of  the  peace  of  any  county,  city,  riding,  division, 
town  corporate,  or  liberty,  at  their  general  quarter  sessions 
respectively,  before  any  presentment  shall  have  been  made 
as  aforesaid,  as  directed  by  the  said  aforesaid  Act,  of  the 
want  of  repair  of  such  roads,  should  be  enabled  without 
any  such  presentment  to  contract  and  agree  with  certain 
persons  hereinafter  mentioned  for  the  repairing  and 
amending  of  the  same,  and  also  for  keeping  the  same  in 
repair  when  so  repaired  and  amended ; "  be  it  enacted,  Quarter  ses- 
that  from  and  after  the  1st  day  of  July,  1812,  it  shall  and  «onamay 
may  be  lawful  for  the  justices  of  the  peace  of  any  county,  ^c^  to^siSper- 
city,  riding,  division,  town  corporate,  or  liberty,  at  their  intendpepairs. 
general  quarter  sessions  or  great  sessions  respectively,  to 
be  holden  in  the  week  next  aftor  the  clause  of  Easter,  or 
the  greater  part  of  them  then  and  there  assembled,  to 
appomt  annually  two  or  more  justices  of  the  peace 
acting  in  and  for  any  division  of  justices  in  such 
county,  city,  riding,  division,  town  corporate,  or  liberty, 
in  or  near  which  any  such  county  bridge,  or  any  bridge 
which  is  in  part  a  county  bridge,  ramparts,  banks,  cops, 
or  other  works  appertaining  to  the  same,  or  any  part  or 
parts  thereof,  or  the  roads  over  the  same,  or  so  much  of  the 
roads  at  the  ends  thereof  as  by  law  is  to  be  repaired  at  the 
expense  of  any  coimty,  city,  riding,  division,  town  corpo- 
rate or  liberty  shall  be  situate,  to  superintend  the  same, 
and  whenever  it  shall  appear  on  their  own  inspection  to  be 
necessary  for  the  purpose  of  preventing  the  further  decay 
and  injury  of  the  same,  to  order  any  immediate  repairs  or 
amendments  to  be  done  to  the  same,  or  to  any  part  thereof; 
but  it  shall  and  may  be  lawful  for  any  two  such  justices  so 
to  be  appointed  as  aforesaid,  and  any  two  such  justices  are 
hereby  empowered  by  a  written  order  signed  by  their  hands 
respectively,  to  order  such  inmiediate  repairs  to  be  done  by 
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Justices  to 
remain  in 
office  for  one 
year. 


Expenditure.  Buch  person  or  persons  as  to  them  shall  seem  fit  and  proper ; 
provided,  that  in  no  case  the  sum  to  be  expended  by  them  in 
such  repairs  shall  exceed  the  sum  of  twenty  poimds ;  and 
further,  that  such  appointments  of  such  justices  as  aforesaid 
shall  remain  in  force  until  one  week  after  the  following  Easter 
sessions  respectively,  and  that  in  case  of  the  death  of,  or 
removal  of,  or  refusal  to  act  by  any  such  justice  or  justices 
so  appointed  as  aforesaid,  the  said  Court  of  general,  quarter, 
or  great  sessions  may  at  any  other  of  the  four  quaiierly 
sessions  appoint  any  other  justice  or  justices  to  act  for  the 
remainder  of  the  then  current  year  in  the  place  of  any 
such  justice  so  dying,  removing,  or  refusing  to  act  as 
aforesaid. 


Quarter  ses-  S 

sions  to  order   ^^^ 
payment  of 
repairs. 


It  shall  and  may  be  lawful  for  the  justices  of 
peace  of  any  county,  city,  riding,  division,  town 
corporate,  or  liberty,  at  the  general  quarter  sessions,  or 
great  sessions,  which  shall  next  happen  after  such  repairs 
so  ordered  to  be  made  by  such  justices  so  appointed  as 
aforesaid  shall  be  completed,  or  the  greater  part  of  them 
then  and  there  assembled,  to  order  the  payment  of  such 
sum  or  sums  of  money,  not  exceeding  ten  pounds,  as  shall 
be  sufficient  to  pay  for  such  repairs,  to  be  made  out  of  the 
county  rate  to  such  person  or  persons  who  shall  have  so 
repaired  the  same,  by  such  order  of  such  justices  as  afore- 
said, although  no  presentment  shall  have  been  made  by 
any  grand  jury,  at  the  assize,  great  sessions,  or  general 
quarter  sessions  of  the  peace  of  any  county,  city,  riding, 
division,  town  corporate,  or  liberty  in  which  such  repairs 
shall  have  been  done,  of  the  want  of  such  reparation  as  by 
the  said  Act  of  the  twelfth  year  of  his  Majesty  King 
George  the  Second,  above  recited,  was  directed :  provided 
signed  by  two  nevertheless,  that  before  such  payment  be  ordered  to  be 
jusUces.  made  as  aforesaid,  a  certificate  be  returned  to  such  justices 

of  the  peace  so  assembled  at  such  last-mentioned  sessions, 
signed  by  two  at  the  least  of  such  justices  so  appointed  as 
aforesaid,  who  shall  have  so  ordered  such  repairs  as  afore- 
said, stating  the  nature  of  such  repairs,  and  the  defects, 
damage,  or  injuries  which  they  had  so  ordered  to  be 
repaired,  and  their  reason  for  so  ordering  such  immediate 
repairs  as  aforesaid :  provided  also,  that  such  justices  of 
the  peace  so  assembled  as  last  aforesaid  be  satisfied  by  the 
parties  concerned  that  the  charges  made  by  them  for  such 
repairs  are  reasonable  and  just. 


Certificate 


Digitized  by 


Google 


SUPERINTENDENCE  OP  REPAIRS,  1812.  205 

8,4.  [Spent.] 

6.  From  and  after  the  Ist  day  of  July,  1812,  it  shall  Justices  may 
and  may  be  lawful  for  the  justices  of  the  peace  of  «>i»tfacyor 
any  county,  city,  riding,  division,  town  corporate,  or  bridges, 
liberty,  at  their  general  quarter  sessions  respectively,  or 
the  greater  part  of  them  then  and  there  assembled,  if  they 
shall  think  proper  and  convenient,  to  contract  and  agree 
with  the  commissioner  or  commissioners,  trustee  or  trustees, 
of  any  turnpike  road  within  the  said  county,  city,  riding, 
division,  town  corporate,  or  liberty,  or  with  their  surveyor 
or  derk,  or  with  both  their  surveyor  and  clerk,  or  with  the 
surveyor  or  surveyors  of  the  highway  of  any  parish,  place, 
or  tything  within  the  said  county,  city,  riding,  division, 
town  corporate,  or  liberty  respectively,  or  with  any  other 
person  or  persons,  for  the  maintainiDg  and  keeping  in 
repair  roads  over  any  ooimty  bridges,  and  of  so  much  of 
the  roads  at  the  ending  thereof  as  by  law  is  to  be  repaii-ed 
at  the  expense  of  any  such  coimty,  city,  riding,  division, 
town  corporate  or  liberty,  or  any  part  of  the  same,  for  any 
term  not  exceeding  seven  years,  nor  less  than  one,  although 
no  presentment  shall  have  been  made  as  directed  by  the 
said  recited  Act  of  the  twelfth  year  of  his  late  Majesty 
Xing  George  the  Second,  of  the  insufficiency,  inconve- 
niency,  decay,  or  want  of  repair  of  the  same,  subject,  how- 
ever, to  all  the  rules,  restrictions,  regulations,  directions, 
and  conditions  required  by  the  above  recited  Act,  in  case 
where  the  same  shall  have  been  presented  or  directed  by 
that  Act. 
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43  Geo.  3, 
o.  69,  ex- 
tended to 
purchase  of 
buildiiigfs,  &c. 


Extended  to 
brid^fes,  &c. 
repaired  by 
hundreds,  &c. 


PURCHASE  OF  BUILDINGS. 
(54  Geo.  3,  c.  90.) 

An  Act  to  explain  and  extend  an  Act  passed  in  the 
Forty 'third  Year  of  his  present  Majesty^  intituled 
'^  An  Act  for  remedying  Defects  in  the  Laws 
relative  to  the  building  and  repairing  of  County 
Bridges^  and  other  Works  maintained  at  the 
Expense  of  the  Inhabitants  of  Counties  in  Eng- 
land'^ ;  and  for  extending  the  said  Act  to  Bridges 
and  other  Works  maintained  at  the  Expense  of 
Hundreds.  [14th  July,  1814.] 

"Whereas  doubts  have  been  entertained  whether  the 
power  contained  in  an  Act  passed  in  the  forty-third  year  of 
the  reign  of  his  present  Majesty,  intituled,  &c.,  for  the 
purchasing  of  any  land  or  ground,  do  extend  to  the  pur- 
chase of  any  building  or  buildings,  or  other  erections;" 
for  remedy  whereof,  be  it  enacted,  that  all  and  every  the 
powers  and  authorities  in  the  said  Act  mentioned  and  con- 
tained for  the  purchase  of  any  land  or  ground  for  the 
purposes  of  the  said  Act,  shall  extend  and  be  deemed  and 
construed  to  extend  to  all  such  building  or  buildings,  or 
other  erections,  as  may  be  necessary  to  be  purchased  for  the 
purposes  of  the  said  Act. 

2.  "  And  whereas  it  is  expedient  that  the  provisions  of 
the  said  Act,  except  as  after  mentioned,  should  be  extended 
to  bridges  repaired  by  the  inhabitants  of  hundreds,  and 
other  general  divisions  of  counties ;"  be  it  further  enacted, 
that  the  said  Act,  and  all  the  powers  and  provisions  thereof 
(except  such  provisions  therein  as  relate  to  bridges  there- 
after to  be  erected  and  built),  shall  extend  as  well  to 
bridges,  and  the  roads  at  the  ends  thereof,  repaired  by  the 
inhabitants  of  hundreds,  and  other  general  divisions  in  the 
nature  of  hundreds,  as  to  bridges  and  the  roads  at  the  ends 
thereof  repaired  by  the  inhabitants  of  counties. 
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QUAEETING  OF  STONES. 

(65  Geo.  3,  c.  143.) 

An  Act  to  amend  the  Acts  relating  to  the  building  and 
repairing  of  Coun  ty  Bridges.     [6th  July,  1815.] 

Whereas  [recites  43  Geo.  3,  o.  59,  s.  1,  and  the  title  of 
54  Geo.  3,  c.  90,  and  that  it  is  expedient  that  surveyors  of 
county  bridges  and  other  persons  Tbeing  under  contracts  for 
the  rebuilding  or  repairing  such  bridges,  or  bridges  repaired 
by  the  inhabitants  of  hundreds  and  other  general  divisions 
of  counties  in  the  nature  of  hundreds,  should  have  a  more 
extended  power  for  procuring  materials  than  is  at  present 
vested  in  such  surveyors  of  county  bridges,  by  the  opera- 
tion of  the  said  first-recited  Act,  so  far  as  relates  to  the 
procuring  of  stone  for  such  purposes  from  quarries,  and 
enacts],  that  it  shall  be  lawful  to  and  for  every  surveyor  of  Surveyors  of 
such  bridges  in  each  and  every  county  within  that  part  of  county 
the  United  Kingdom  called  England,  appointed  or  to  be  JowfrtdX" 
appointed  by  the  justices  at  any  general  quarter  sessions  of  take  stones 
the  peace  to  be  holden  for  such  county ;  and  also  to  and  ^^^  repair  of 
for  the  bridge  master  or  all  and  every  persons  or  person  ^^^^^ 
who  may  at  the  passing  of  this  Act,  or  from  and  after  the 
passing  thereof,  be  under  contract  for  the  rebuilding  or 
repairing  of  any  public  bridge,  built  or  repaired  at  the 
expense  of  the  inhabitants  of  any  such  county,  hundred, 
or  general  division  as  aforesaid ;  and  such  surveyor  and  Consent,  ko, 
surveyors,  and  also  such   other  person  or  persons,   are  of  twojus- 
hereby  authorized  and  empowered,  with  the  consent  and  n^^^^^^^ 
by  the  order  of  two  justices  of  the  peace,  acting  for  the 
county  in  which  such  bridge  is  intended  to  be  rebuilt  or 
repaired,  first  had  and  obtained  for  that  purpose,  to  search 
for,  work,  dig,  get,  and  carry  away  any  stone,  in,  from,  or 
out   of  any  quarry  or  quarries  whatsoever,  within  the 
county  or  counties  to  which  such  bridge  may  belong; 
other  than  and  except  such  quarries  as  may  be  situate  Qmuries 
within  a  garden,  yard,  avenue  to  a  house,  lawn,  park,  Mt^ated  in 
paddock,  or  inclosed  plantation,  or  as  may  now  or  here-  Stused^dth- 
after  have  ornamental  timber  trees  growing  thereon,  with-  out  consent.  " 
out  the  licence  or  consent  of  the  owner  or  owners  of  such 
quarry  or  quarries,  as  such  surveyor  or  other  person  or 
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persons  shall  judge  necessary  for  the  rebuilding  or  repair- 
ing of  such  bridges  respectively,  provided  sucm  quarry  or 
quarries  shall  have  been  worked  within  the  last  three  years 
preceding  the  time  when  such  bridge  shall  be  about  to  be 
Satisfaction      rebuilt  or  repaired ;  the  said  surveyor  or  other  person  or 
for  stone,  and  persons  making  such  satisfaction  and  recompense  for  the 
™**^^*  value  of  such  stone,  and  also  for  the  damage  to  be  done  to 

such  quarry  or  quarries  by  the  getting  and  carrying  away 
the  same,  as  shall  be  agreed  upon  between  him  or  them 
and  the  owner,  occupier,  or  other  person  interested  in  such 
On  reftwal  to  quarry  or  quarries  respectively ;  and  in  case  they  cannot 
treat,  justioeB  agree,  or  such  owner  or  occupier  or  other  person  interested 
of  fftcMw^^anT  ^^^^^  refuse  to  treat,  then  and  in  every  such  case  the 
amount  of  justices  of  the  peace  at  the  general  or  quarter  sessions,  or 
^^^fi^®' *J^  any  two  or  more  of  them  appointed  for  that  purpose, 
jury.  ^  fourteen  days'  notice  having  been  given  to  the  owner  or 

his  agent  of  the  intention  to  require  a  jury,  shall  cause  the 
value  of  such  stones  and  the  amount  of  such  damage  to  be 
inquired  into  and  ascertained  by  a  jury  of  indifferent  men 
of  the  county,  riding,  division,  city,  town,  liberty,  or 
precinct  wherein  the  same  shall  be  situated ;  and  to  that 
Witnesses  end  shall  summon  and  call  before  such  jury  and  examine 
before  jury  upon  oath  (which  oath  any  two  or  more  of  such  justices  of 
^th**^^  ^^  ^^^  peace  is  and  are  hereby  empowered  to  administer)  any 
person  or  persons  whomsoever ;  and  such  justices  of  the 
peace,  or  any  two  of  them,  shall,  by  ordering  a  view  or 
otherwise,  use  all  ways  and  means  for  the  information  of 
themselves  and  of  such  jury  in  the  premises ;  and  when 
such  jury  shall  have  inquired  of  and  ascertained  the  value 
of  such  stones  and  amount  of  such  damage,  the  said 
justices  of  the  peace  shall  thereupon  order  that  the  sum  or 
sums  which  shall  so  appear  to  be  the  value  of  such  stones 
and  amount  of  such  damage  shall  be  paid ;  which  verdict 
or  inquisition  and  order  shall  be  filed  of  record  by  the 
clerk  of  the  peace  or  other  officer  having  the  custody  of 
the  records  of  the  said  county,  riding,  division,  city,  town, 
liberty,  or  precinct,  and  shall  be  final  and  conclusive  to  all 
intents  and  purposes  whatsoever,  against  all  parties  and 
persons  whomsoever  claiming  or  to  claim  in  possession, 
remainder,  reversion,  or  otherwise,  their  heirs  and  successors, 
as  well  absent  as  present,  infants,  limatics,  idiots,  and 
persons  under  coverture,  or  any  other  disability  whatsoever, 
coiporations,  guardians,  committees,  husbands,  trustees, 
and  attorneys,  or  any  otiier  person  or  persons  whomsoever. 


Digitized  by 


Google 


QUAERYING  OP  STONES,  1815.  209 

2.  And  for  tlie  snimnoning  and  retoming  sucli  juries,  JostioeB  of 
be  it  further  enacted,  that  such  justices  of  the  peace  or  P®**^  "^^ 
any  two  of  them,  may  issue  their  warrant  or  warrants,  to  2^^  or 
the  sheriff  or  bailiff  of  any  particular  county,  riding,  bailiffa  to  re- 
division,  city,  town,  liberty  or  precinct,  within  the  limits  ^^°^  June*. 
of  which  the  quarry  or  quarries  shall  be  situated,  requiring 
him  to  impanel,  summon  and  return  an  indifferent  jury  of  Jwry. 
twenty-four  persons  qualified  to  serve  on  juries  to  appear 
before  the  said  justices,  or  any  two  of  them,  at  such  time 
and   place  as    in    such    warrant    or  warrants  shall  be 
appointed ;   and  such  sheriff  or  bailiff  is  and  are  hereby 
required  to  impanel,  summon  and  return  such  number  of 
persons  accordingly;  and  out  of  the  persons  so  empanelled, 
summoned  and  returned,  or  of  such  of  them  as  shall  appear 
upon  such  summons,  the  justices  of  the  peace,  or  any  two 
of  them,  shall  and  they  are  hereby  empowered  and  required 
to  draw  by  ballot,  and  to  swear  or  cause  to  be  sworn, 
twelve  men,  who  shall  be  the  jury  for  the  purposes  afore- 
said ;  and  in  default  of  a  sufficient  number  of  jurymen  so 
returned,  the  said  sheriff  or  bailiff  shall  take  such  other 
honest  and  indifferent  men  of  the  bystanders,  or  that  can 
speedily  be  procured  to  attend  that  service,  to  make  up  the 
number  of  twelve ;   and  all  persons  concerned  shall  have 
their  lawful  challenges  against  any  of  the  said  jurymen 
when  they  come  to  be  sworn ;  and  the  said  justices  of  the  Fine  on  jury 
peace,  or  any  two  of  them,  shall  have  power  from  time  to  refusingr  to 
time  to  impose  a  fine  or  fines  on  such  sheriff  or  bailiff,  or  gwS^andon 
his  deputy  or  deputies,  making  default  in  the  premises,  persons  sum- 
and  on  any  of  me  persons  who  shall  be  summoned  and  S^^  ^^L 
returned  on  such  jury,  and  who  shall  not  appear,  or,  evidence, 
appearing,  shall  refuse  to  be  sworn  on  the  said  jury,  or, 
being  sworn,  shall  refuse  to  give  or  shall  not  give  a  verdict, 
or  shall  in  any  other  manner  wilfully  neglect  his  or  their 
duty  therein,  and  also  on  any  person  who,  being  summoned 
and  required  to  give  evidence  before  the  said  jury,  shall 
refuse  or  ijeglect  to  appear,  or,  appearing,  shall  refuse  to 
be  sworn  or  to  give  evidence,  so  that  no  such  fine  be  more 
than  ten  pounds,  nor  less  than  twenty  shillings,  on  any 
person  for  one  offence. 

3.  In  case  any  jury  shall  give  in  and  deliver  a  ver-  Expenses  of 
diet  for  more  money  as  the  value  of   such  stones  and  Jj^  ^^ 
amount  of  such  damage,  than  what  shall  have  been  offered 
for  the  purchase  thereof  by  such  surveyor  or  other  person 
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Appeal. 


or  persons  as  aforesaid,  the  costs  and  expenses  of  summon- 
ing and  maintaining  the  jury  and  witnesses  shall  be  borne 
and  paid  out  of  the  rates  to  be  collected  within  such  county 
respectively;  but  if  such  juiy  shall  give  in  and  deliver 
a  verdict  for  no  more  or  for  less  money  than  the  money 
which  shall  have  been  so  offered  by  such  surveyor  or  other 
person  or  persons  as  aforesaid,  then  the  costs  and  expenses 
of  summoning  and  maintaining  the  said  jury  and  witnesses 
shall  be  borne  and  paid  by  the  person  or  persons  witii 
whom  such  controversy  or  dispute  touching  the  value  of 
such  stones  and  amount  of  such  damage  ^all  arise,  and 
shall  be  levied  by  warrant  of  one  of  the  said  justices,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  person  or 
persons  made  liable  to  the  payment  thereof. 

4.  Provided  always,  that  if  any  person  or  persons  shall 
or  majr  think  himself,  herself  or  themselves  aggrieved  by 
anythmg  done  or  to  be  done  in  pursuance  of  this  Act, 
such  person  or  persons  may  withm  the  space  of  three 
calendar  months  next  after  the  cause  of  complaint  shall 
have  arisen,  appeal  to  the  justices  of  the  peace  at  any 
general  quarter  sessions  of  the  peace  to  be  holden  for  the 
Emit  wherein  the  cause  of  complaint  shall  arise,  every  such 
appellant  first  giving  or  causing  to  be  given  fourteen  days' 
notice  at  least  in  writing,  of  his  or  her  intention  to  bring 
such  appeal,  and  of  the  cause  or  matters  thereof,  to  the 
person  or  persons  against  whom  such  complaint  shall  be 
made,  and  within  three  days  next  after  such  notice  enter^ 
ing  into  a  recognizance  before  some  justice  of  the  peace 
acting  for  the  county  wherein  the  cause  of  complaint  shall 
arise,  with  two  sufficient  securities  conditioned  to  tiy  such 
appeal,  and  to  abide  by  the  order  of  and  pay  such  costs  as 
shall  be  awarded  by  the  justices  at  such  session  aforesaid, 
and  the  said  justices  at  such  session,  upon  due  proof  of 
such  notice  being  given  as  aforesaid,  and  of  the  entering 
determine  in  a  into  such  recognizance,  shall  hear  and  finally  determine 
Bummary  ^^  cause  and  matter  of  every  such  appeal  in  a  summary 
way,  and  make  such  award  to  the  party  appealing  or 
appealed  against  as  the  said  justices  shall  think  proper ; 
and  the  determination  of  such  justices  so  assembled  shall 
be  binding  and  conclusive  to  all  intents  and  purposes. 

6.  "And  whereas  it  is  expedient  that  the  powers 
contained  in  an  Act  passed  in  the  forty-third  year  of  his 
present  Majesty,  intituled  [recital  of  titles  of  43  Geo.  3, 
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0.  59,  and  12  Geo.  2,  c.  29,]  should  be  extended  to  the 
bridges  as  well  as  to  the  roads  at  the  end  thereof ; ''  be  it  jostioes  to 
further  enacted,  that  from  and  after  the  day  of  passing  contract,  &o. 
this  Act,  it  shall  and  may  be  lawful  to  and  for  the  Justices  ^J^^^'  ^''' 
of  the  peace  of  any  county,  city,  riding,  division,  town  bridges,  &c. 
corporate  or  liberty,  at  their  general  quarter  sessions 
respectively,  to  contract  and  agree,  or  to  authorize  any 
other  person  or  persons  to  contract  and  agree,  with  any 
person  or  persons,  for  the  maintaining  and  keeping  in 
repair  any  coimty  or  hundred  bridge,  and  the  road  over 
such  county  or  hundred  bridge,  and  so  much  of  the  road 
at  the  ends  thereof  as  are  by  law  liable  to  be  repaired  at 
the  expense  of  any  such  county,  himdred,  city,  riding, 
division,  town  corporate  or  liberty,  or  any  part  of  the 
same;  and  the  said  justices  are  hereby  empowered  to  order 
such  sum  or  simis  of  money  as  may  be  contracted  for  and 
agreed  to  be  paid  for  the  repairing,  amending  and  support- 
ing such  bridges,  and  the  roads  over  the  same,  or  the  ends 
thereof,  to  be  paid  (in  cases  where  the  county  is  liable  to 
the  repair  thereof)  oy  the  treasurer  of  the  county  out  of 
the  coimty  rate,  or  (in  cases  where  the  himdred  is  liable 
to  the  repair  of  the  same)  by  the  bridge  master  or  other 

Eublic  officer  charged  with  the  repair  of  bridges  of  the 
undred  by  which  such  bridge  is  liable  to  be  repaired,  for 
any  term  not  exceeding  seven  years,  nor  less  than  one, 
although  no  presentment  of  the  insufficiency,  decay  or 
want  of  repair  of  the  same  shall  have  been  made,  and 
although  no  public  notice  shall  have  been  given  by  the  said 
justices,  at  their  respective  general  or  quarter  session,  of 
their  intention  to  contract  for  the  repair  of  such  bridges, 
or  the  roads  at  the  ends  thereof,  as  respectively  directed  by 
the  said  Act  of  the  twelfth  year  of  his  late  Majesty  King  AdvertUe- 
George  the  Second:  provided  nevertheless,  that  before  any  ment  of  in- 
such  contract  shall  be  made,  the  said  justices  shall  cause  ^^^ 
notices  to  be  given  in  some  public  paper,  circulated  in  such 
county,  city,  riding,  hundred,  division,  town  corporate  or 
liberty,  of  their  intention  to  contract. 
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MUNICIPAL  COEPORATIONS  ACT,  1882. 

(45  &  46  Vict.  c.  60.) 

An  Act  for  consolidating  with  Amendments ,  Enact- 
ments relating  to  Municipal  Corporations  in 
England  and  Wales.         [18th  August,  1882.] 

«  «  «  «  •  » 

Borough  Bridges. 

Maintenanoe  119. — (1.)  Every  bridge  "whicli  is  either  wholly  or  in 
Md^"^^  part  in  a  borough  and  which  the  borough  and  not  the 
^^'  county  wherein  the  borough  is  situate  is  legally  bound  to 

maintain  or  repair  shall,  as  to  the  whole  of  the  bridge  if  it 
is  wholly  in  the  borough,  or  as  to  such  part  only  as  is  in 
the  borough,  be  maintained,  altered,  widened,  repaired, 
improved,  or  rebuilt  under  the  sole  management  and 
control  of  the  council. 

(2.)  For  that  purpose  the  council  shall  have  all  the 
powers  which  the  justices  of  a  county  have  with  respect  to 
a  county  bridge,  but  the  notices  required  in  the  case  of  a 
county  bridge  shall  not  be  required  in  the  case  of  a 
borough  bridge. 

(3.)  AU  expenses  incurred  for  the  purposes  of  this 
section  shall  be  paid  out  of  the  borough  fund  or  borough 
rate,  or  out  of  money  borrowed  on  the  security  thereof. 

(4.)  The  council,  with  the  consent  of  the  Treasury,  may 
from  time  to  time  borrow  on  that  security  such  sums  as 
they  deem  requisite  for  any  of  those  purposes,  and  may 
mortgage  the  borough  fund  and  borough  rate  for  the 
purpose  of  securing  the  repayment  with  interest  of  any 
sum  so  borrowed. 


Digitized  by 


Google 


ijest 


OP 


HIGHWAYS  CASE  LAW. 


AUTHORITIES. 

PAOS 

(1)  County  Comusa    213 

(2)  District  Conndl,  formerly  Highway  Board 213 

(3)  Stirveyor   • .  •  219 


(1)  County  Council. 

The  Local  Goyemment  Act,  1888  (51  &  52  Vict.  c.  41),  confers 
powers  on  county  councils  with  respect  to  main  roads  and  other 
highways. 

The  54  &  55  Vict.  c.  63  confers  further  powers  on  county  councils 
and  other  authorities  with  respect  to  main  roads  and  other  highways 
and  bridges. 

(2)  District  Council,  formeriy  Highway  Board. 

The  56  &  57  Vict.  c.  73,  s.  25,  confers  on  rural  district  councils  the 
powers  of  highway  authorities,  &c.,  and  enacts  that  highway  boards 
shall  cease  to  exist. 

1866 

Conttitatioii— Time  for  Proceedings.— By  sect.  10  of  the  Highway 
Act,  1864  (27  &  28  Vict.  c.  101),  "the  first  meeting  of  the  highway 
board,  after  the  formation  of  a  district,  shall  be  held  at  such  time  as 
may  be  appointed  by  the  provisional  or  final  order  of  the  justices,  so 
that  the  time  appointed  be  not  more  than  seyen  days  after  the  expira- 
tion of  the  time  limited  by  law  for  the  election  of  waywardens."  By 
sect.  10  of  the  Highway  Act,  1862  (25  &  26  Vict.  c.  61),  the  way- 
wardens shall  be  elected  in  each  year  in  eyery  parish  forming  part  of  a 
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highway  district,  at  the  meeting  and  time  at  which  sonreyors  would 
haye  been  chosen  if  that  Act  had  not  passed.  By  sect.  6  of  the  High- 
way Act,  1835  (5  &  6  Will.  4,  c.  50),  in  any  parish  where  there  is  no 
meeting  in  the  year  for  the  nomination  of  overseers  of  the  poor,  the 
surveyors  shall  be  elected  on  25th  March,  or  if  that  should  happen  to 
be  a  Sunday  or  Good  Friday  then  on  the  day  next  following,  or  within 
fourteen  days  next  after  the  25th  March ;  and  in  parishes  maintaining 
their  own  lughways  the  surveyors  shall  be  elected  at  the  first  meeting 
of  the  inhabitants  in  vestry  for  the  nomination  of  overseers  of  the  poor 
in  every  year.  By  54  (Jeo.  8,  c.  91,  the  appointment  of  overseers  of 
the  poor  shall,  in  every  year,  be  made  on  25th  March,  or  within 
fourteen  days  next  after  the  said  25th  March.  Held,  under  the  above 
statutes,  that  a  final  order,  appointing  31st  March  for  the  first  meeting 
of  a  highway  district  board,  no  speciail  day  being  appointed  by  the 
order  for  the  election  of  waywardens,  was  good,  since  there  was  a 
reasonable  and  sufficient  time  thereby  allowed  for  the  various  elections 
of  waywardens  to  take  place  according  to  the  practice  which  had  pre- 
vailed in  the  district  for  the  last  few  years  in  the  election  of  surveyors 
of  highways.  An  objection  to  the  validity  of  a  final  or  provisional 
order  is  made  within  the  three  calendar  months  limited  by  25  &  26  Yict 
c.  61,  8.  8,  and  27  &  28  Vict.  c.  101,  s.  12,  if  the  objection  is  made  on 
moving  for  a  rule  nisi  within  the  three  months,  although  the  rule  is 
not  returnable,  and  cause  cannot  be  shown  agsdnst  it,  until  after  the 
three  months  have  elapsed. — B,  v.  Lindsey  JJ,,  14  W.  E.  179 ;  6  B.  & 
S.  892;  35L.  J.  M.  C.  90;  L.  E.  IQ.  B.  68;  12  Jur.  (N.  S.)  314 ;  13 
L.  T.  524. 

1866 

Appointnient  of  Districts. — ^A  provisional  order,  made  by  justices, 
constituted  £.  and  several  other  places  a  highway  district  under  the 
Highway  Acts  of  1862  and  1864,  and  ordered  one  waywarden  to  be 
elected  for  each  place  respectively.  E.  contained  three  hamlets,  each 
maintaining  its  own  highways ;  but  that  fact  was  not  brought  to  the 
notice  of  the  justices.  Held,  that  the  order  must  be  quashed,  for  that 
it  was  not  valid  under  the  6th  section  of  the  Act  of  1862,  which 
requires  that  one  waywarden,  at  the  least,  shall  be  elected  for  each 
parish ;  and  that  it  was  not  valid  under  the  7th  section,  as  it  omitted 
to  provide  that  the  three  hamlets  should  be  combined.— iJ.  v.  Yorkshire 
{W.  B.)  JJ.,  13  W.  E.  966 ;  34  L.  J.  M.  C.  227 ;  12  L.  T.  580. 

E.  is  an  ancient  borough,  having  liberties  and  franchisee,  with 
charters  containing  non-intermittent  clauses ;  but  it  is  not  a  borough 
within  the  exception  in  sect.  2  of  the  Highways  Amendment  Act  (25 
&  26  Vict.  c.  61).  It  is  wholly  surrounded  by  the  county  of  0.,  and 
maintains  its  own  poor  and  highways.  Held,  ^at  the  justices  of  the 
county  of  C.  might  take  the  proper  proceedings  in  quarter  sessions  for 
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making  it  a  part  of  a  highway  district  under  the  25  &  26  Vict.  c.  61, 
8.  5 ;  and,  farther,  that  they  had  junBdiction  to  hear  a  complaint  by 
the  waywarden  against  the  overseers  of  the  poor  of  the  boron^  of  E. 
for  not  paying  over  to  the  treasurer  of  the  highway  board  the  sum 
ordered  by  the  precept  of  the  board  to  be  levied  in  the  borough. 
Held,  that  the  following  description  of  the  borough  of  E.,  **  The  several 
parishes,  townships,  tithings,  hamlets,  or  places  of  Liskeard  parish, 
&c.,  &c.,  E.,  &c.,  &c.,  shall  be  united,  &c.,"  in  the  order  constituting 
the  highway  district,  was  not  such  an  imperfect  description  as  to 
vitiate  it^Giles  v.  Gluhb  (1866),  13  L.  T.  626 ;  12  Jur.  (N.  S.)  389. 

1884 
Exiiting  after  Dissolution  of  Highway  District.— Where  a 
highway  district  has  been  dissolved,  the  highway  board  still  exists  for 
the  purpose  of  winding  up  its  affairs.  At  the  date  of  the  dissolution 
of  a  highway  district  an  appeal  to  quarter  sessions  was  pending  from 
an  order  of  justices,  whereby  a  company  was  ordered  to  pay  to  the 
highway  board  a  sum  of  money  in  respect  of  damage  caused  by  extra- 
ordinary traffic.  When  the  appeal  came  on  to  be  heard  the  highway 
district  had  been  dissolved,  and  the  justices  treated  the  appeal  as 
unopposed,  and  quashed  the  order  on  the  ground  that  the  highway 
board,  the  respondent,  was  not  in  existence.  Held,  on  appeal,  that 
the  highway  board  was  in  existence  for  the  purpose  of  being  respon- 
dent, and  therefore  a  mandamus  should  issue  to  the  justices  to  hear 
and  determine  the  appeal.  Judgment  of  Watkin  Williams  and 
A.  L.  Smith,  JJ.  (reported  31  W.  E.  813),  affirmed.—^,  v.  Essex  JJ., 
32  W.  E.  220 ;  C.  A.,  affirming,  62  L.  J.  M.  0.  124 ;  47  J.  P.  725 ;  11 
aB.  D.  704;  49L.  T.  394. 

1870 
Eleetioii  of  Members — Waywardens. — At  a  meeting  of  the  vestry 
of  the  parish,  on  the  25th  of  February,  1870,  to  elect  a  waywarden 
(under  25  &  26  Vict.  c.  61,  s.  10,  and  6  &  6  Will.  4,  c.  60,  s.  6),  L.  and 
C.  were  proposed  and  seconded ;  the  majority  of  the  ratepayers  present, 
counting  each  as  a  single  vote,  were  in  favour  of  L. ;  but  it  was 
suggested  that  the  votes  ought  to  be  counted  by  giving  each  ratepayer 
his  plurality  of  votes,  and  so  counting  the  votes  the  majority  were  in 
favour  of  G.  A  poll  was  then  demanded  on  behalf  of  L. ;  and  a  poll 
was  appointed  to  be  taken  on  the  28th  of  February,  between  10  and 
2  o'clock,  at  the  room  in  which  the  vestry  was  then  being  held.  On 
the  28th  several  ratepayers  went  to  the  room  to  vote ;  but,  in  conse- 
quence of  a  notice  that  0.  declined  to  stand,  no  one  went  into  the 
room  and  no  i)oll  whatever  was  taken.  C.  was  afterwards  informed, 
by  the  chairman  of  the  meeting,  that  he  was  elected  by  the  votes  of 
the  meeting,  and  the  chairman  gave  him  a  certificate  of  his  election. 
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HM^  that  C.  was  not  elected ;  and  that,  no  poll  haying  been  taken 
after  it  had  been  duly  demanded,  the  election  was  void, — R.  v.  Cooper ^ 
L.  E.  6  Q.  B.  457 ;  39  L.  J.  Q.  B,  273. 

1863 
Befiisal  of  Poll—Effect  of.— A  parish  claimed  to  be  exempted  from 
being  included  in  a  highway  district  under  25  &  26  Yict.  c.  61,  s.  5, 
by  reason  of  its  highways  being  under  the  superintendence  of  a  board 
established  under  5  &  6  Will.  4,  c.  60,  s.  18.  The  25  &  26  Vict.  o.  61, 
passed  in  July,  1862 ;  and  the  highway  board  under  5  &  6  Will.  4, 
c.  50,  s.  18,  was  alleged  to  have  been  constituted  at  a  vestry  meeting 
in  November,  1862,  by  a  majority  of  two-thirds  of  the  vestrymen 
present:  the  chairman  having  refused  to  grant  a  poll  which  was 
demanded  at  the  meeting.  Heldt  that  a  poll  ought  to  have  been 
granted,  and  that  therefore  the  highway  board,  under  sect.  18  of  5  &  6 
Will.  4,  c.  50,  was  not  properly  created,  and  so  the  parish  was  not 
exempted  from  being  included  in  the  highway  district  under  25  &  26 
Vict.  c.  61,  s.  5.— i?.  V.  H(yw,  9  L.  T.  385 ;  33  L.  J.  M.  C.  53. 

1883 
Demand  of  PolL — At  an  election  of  waywardens  for  a  parish  con- 
taining eleven  townships,  the  names  of  the  candidates  for  each  township 
were  put  separately  to  the  meeting,  and  the  candidate  in  whose  favour 
the  show  of  hands  was  declared  duly  elected  for  that  particular  town- 
ship; the  successful  candidate  for  the  first  township  being  declared 
before  the  election  for  the  second  was  commenced,  and  so  on.  After 
the  eleven  waywardens  had  been  elected,  an  elector  demanded  a  poll 
for  those  townships  which  had  been  third  and  fourth  in  order.  Hddy 
that  the  demand  was  too  late,  the  election  for  each  township  being  a 
separate  and  distinct  election. — R,  v.  Thomas  or  8i*  Asaph  ( Vicar)^ 
52  L.  J.  Q.  B.  671 ;  11  Q.  B.  D.  282 ;  47  J.  P.  792. 

1876 
Jnrisdiotion— Bemoval  of  Obstructioiui.— A  highway  board  having 
resolved  that  a  path  across  the  plaintiff's  land  was  a  public  highway, 
directed  their  surveyor  to  remove  an  obstruction  placed  on  it  by  the 
plaintiff.  In  an  action  of  trespass  by  the  plaintiff  against  the  surveyor 
and  the  members  of  the  board  who  concurred  in  the  resolution,  the 
plaintiff  was  nonsuited  on  the  ground  (1)  that  the  board  should  have 
been  sued  as  a  corporation ;  (2)  that  the  surveyor  was  not  liable.  No 
evidence  was  given  that  the  path  was  a  public  highway.  On  a  motion 
to  set  aside  the  nonsuit  and  for  a  new  trial,  the  Court  of  Exchequer 
held  that  the  nonsuit  was  wrong  on  both  grounds.  On  appeal,  hdd — 
affirming  on  this  point  the  decision  of  the  Court  of  Exchequer — that 
the  surveyor  was  liable,  assuming  that  the  order  of  the  board  was 
unlawful ;  and,  as  this  was  sufficient  to  render  the  nonsuit  wrong,  the 
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Court  expressed  no  opinion  on  the  other  ground  of  the  nonsuit. — Mdl 
V.  Hawker,  23  W.  E.  348 ;  44  L.  J.  Ex.  49 ;  L.  E.  10  Ex.  92 ;  33  L.  T. 
177  (Ex.  Ch.).  Affirming  43  L.  J.  Ex.  129 ;  L.  E.  9  Ex.  309 ;  30  L.  T. 
894;  23W.  E.  26. 

1889 
Coiutraction  of  Dumb  Well— "Drain"— Watercourse.— The 

phdntifif  was  the  owner  of  a  house  and  land  on  the  slope  of  a  hill  up 
which  ran  a  high-road,  and^  on  his  land  there  was  a  chalk  dell.  The 
road  was,  some  time  prior  to  the  formation  of  the  defendant  board,  a 
turnpike  road,  and  some  time  during  the  existence  of  the  turnpike 
trust  the  surface  water  of  the  road  was  conducted  into  the  dell  through 
pipes,  which  discharged  the  water  into  a  *'  dumb  well"  or  shaft  sunk 
in  the  chalk,  from  which  it  percolated  through  the  subsoil.  Held  (re- 
versing the  decision  of  Kekewich,  J.),  that  the  dumb  well  was  not  a 
"  drain  or  watercourse  "  within  the  meaning  of  sect.  67  of  the  Highway 
Act,  1835 ;  that  the  defendants  had  shown  no  right  to  use  it  as  part  of 
their  drainage  system;  and  that  the  plaintiff  was  entitled  to  an 
injunction  to  restrain  them  from  so  using  it. — Cro/t  v.  Rickmamworth 
Hightvay  Board,  60  L.  T.  34  (0.  A.) ;  58  L.  J.  Ch.  14 ;  39  Ch.  D.  272. 

Drain— Power  of  Highway  Authority  to  keep  open  DrainB.— 

The  defendant  was  the  owner  of  land  adjoining  a  highway  at  a  place 
where  the  highway  had  an  upper  gradient  in  each  direction.  At  the 
lowest  point  of  the  road  there  had  been  for  many  years  a  catch-pit, 
into  which  the  rain-water  which  feU  on  the  ground  found  its  way,  and 
from  which  it  passed  through  a  pipe  about  six  feet  long,  from  whence  it 
flowed,  not  in  any  defined  channel,  oyer  the  surface  of  the  defendant's 
land.  The  defendant  having  stopped  up  the  pipe,  the  rural  district 
council,  as  the  highway  authority,  brought  an  action  for  an  injunc- 
tion to  restrain  him  from  continuing  the  obstruction.  Held,  that  the 
pipe  was  such  a  drain  as  was  contemplated  by  sect.  67  of  the  Highway 
Act,  1835,  and  that  after  user  for  many  yefiu:^  the  Court  ought  to 
presume  that  it  had  been  made  under  the  power  given  by  that  sec- 
tion ;  and  that  therefore  the  plaintiffs  were  entitled  to  an  injunction. 
Judgment  of  Lord  Alverstone,  L.  C.  J.  (49  W.  E.  489)  reversed. — Ait,- 
Oen.  v.  Copeland,  50  W.  E.  490 ;  71  L.  J.  K.  B.  427  ;  [1902]  1  K.  B. 
690 ;  86  L.  T.  486 ;  66  J.  R  420  (C.  A.). 

1900 

Main  Beads — ^Arbitration. — ^The  words  **  arbitration  under  this 
Act,"  in  sect.  12,  sub-sect.  2,  of  the  Local  Government  Act,  1888, 
mean  arbitration  in  accordance  with  the  provisions  of  sect.  62,  and  do 
not  refer  back  to  sect.  11,  sub-sect.  4,  of  the  Act  (per  Bucknill,  J.). 
Sect.   11)  sub-sect.  4,  deals  with  particular  disputes  arising  in  a 
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particular  way. — Isle  of  Wight  Rural  Council  and  hie  of  Wight  Rwral 
Council,  In  re,  65  J.  P.  87. 

1847 

Right  to  Notice  of  Action. — ^Where  a  clause  in  a  statute  proyides 
tliat  no  action  shall  be  commenced  against  any  person  for  anything 
done  in  pursuance  of  or  under  the  authority  of  the  Act  until  certain 
notice  has  been  given,  nor  after  sufficient  satisfaction  or  tender  of 
satisfaction,  those  persons  are  within  the  protection  of  the  clause  who, 
although  their  act  be  not  legally  justifiable  under  the  statute,  act  in  a 
hand  fide  belief  that  they  are  executing  some  particular  provision  of 
the  statute,  provided  such  belief  be  not  utterly  unreasonable.  As 
under  sect.  109  of  the  Highway  Act  (5  &  6  Will.  4,  c.  50),  where  a  Board, 
formed  under  sect.  18,  with  the  assistant  surveyor,  broke  down  a  gate, 
without  any  previous  application  to  justices,  in  assertion  of  a  supposed 
public  footway,  which  turned  out  not  to  exist. — Smith  v.  Hopper, 
9  Q.  B.  1005;  16  L.  J.  Q.  B.  93;  11  Jur.  302. 

1868 

Becovery  of  Expenses— Bill  in  Parliament— A  board  of  way- 
wardens of  a  highway  who  have  incurred  expenses  in  opposing  a  Bill 
in  Parliament  have  no  power  under  27  &  28  Yict.  c.  101,  s.  32,  to 
charge  the  parishes  in  the  district,  or  any  of  them,  with  such  expenses, 
even  though  the  opposition  was  successful  and  the  result  beneficial  to 
the  district;  the  Board  having  no  legal  authority  to  incur  such 
expenses. — /?.  v.  Kingshridge  Highway  Board,  Cornish,  Ex  parte, 
16W.  E.  1115;  18L.  T.  554. 

1834 

Allowance  of  Law  Ezpenses.~Two  surveyors  of  the  [highways 
included  in  their  accounts  certain  expenses  incurred  in  supporting  the 
appointment  of  one  of  themselves  as  surveyor  for  a  previous  year, 
against  an  appeal  to  the  quarter  sessions,  which  appeal  was  discharged; 
and  also  expenses  in  opposing  a  rule  for  a  certiorari  to  remove  into  the 
Court  of  King's  Bench  their  accounts  as  surveyors  for  a  previous  year, 
which  rule  was  discharged.  These  expenses  had  not  been  agreed  to  by 
the  inhabitants,  nor  allowed  by  a  justice,  before  they  were  charged  in 
the  accounts.  The  accounts  being  submitted  to  a  meeting  of  the 
inhabitants,  the  items  referring  to  these  expenses  were  objected  to. 
The  accounts  were  duly  taken  to  a  single  justice,  who  postponed  the 
allowance  to  the  special  sessions,  at  which  the  accounts  were  allowed. 
The  items  were  objected  to  both  before  the  single  justice  and  at  the 
special  sessions.  HM,  that  the  special  sessions  had  jurisdiction, 
under  stat.  13  Qteo,  3,  c.  78,  s.  48,  to  allow  the  accounts;  and  that 
therefore,  by  the  81st  section  of  the  same  statute,  the  order  of  allow- 


Digitized  by 


Google 


AUTHORITIES.  219 

anoe  could  not  beiemoyed  by  certiorari, — Bex  v.  Fowler,  1  A.  &  E.  836; 
3  N.  &  M.  826. 

1866 
Costs  of  Indictments. — ^A  person  who  had  encroached  on  and 
obstructed  a  public  highway  in  the  township  of  W.  was  indicted  for  so 
doing  by  the  Highway  Boud  of  the  district  wherein  W.  was  situated, 
and  conyicted  upon  the  indictment.  In  addition  to  the  taxed  costs, 
the  expense  of  the  prosecution  was  60/.,  which  the  Highway  Board 
required  the  township  of  W.  to  pay.  Held,  that  they  were  liable  to  the 
payment  of  that  sum,  it  being  an  **  expense  in  relation  to  a  highway  " 
within  the  township  within  the  meaning  of  25  &  26  Vict.  c.  61,  s.  20. — 
B.  V.  Heath,  13  W.  E.  805,  mb  nom.  Heath  v.  West  EddUhwry  Highway 
Board,  6  B.  &  S.  571 ;  12  L.  T.  492. 
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(a)  Election  and  Appointment  of,  1831 

Per  Two  Townships  in  one  Parish.— On  appeal  against  an  appoint- 
ment of  surveyor  of  highways  for  the  township  of  K,  N.,  the  sessions 
found  that  the  parish  of  M.  consisted  of  two  townships,  M.  and 
K.  N. ;  that  from  the  earliest  period  within  living  memory  to  the 
year  1799  surveyors  were  appointed  for  these  townships,  one  for  each ; 
that  from  that  time,  to  save  expense,  there  had  been  one  appointment 
of  two  surveyors  for  the  parish  at  large,  one  of  them  always  being  an 
inhabitant  of  M.  and  the  other  of  K.  N.,  and  that  each  acted  as  sur- 
veyor in  his  own  township ;  that  distinct  rates  had  been  made  for  each 
township,  and  applied  distinctly  to  the  repairs  of  the  highways  in 
each ;  that  the  surveyors  kept  distinct  accounts,  but  that  these  as  well 
as  the  rates  (before  they  were  taken  to  the  magistrates)  were  examined 
and  allowed  at  a  general  parish  vestry ;  and  that  the  occupiers  of  lands 
had  been  rated,  in  respect  of  their  occupation,  to  the  repair  of  the 
highways  of  that  township  in  which  the  houses  they  resided  in 
were  situate  :—-ff«W,  that  the  facts  found  were  sufficient  evidence 
that  each  township  was  immemorially  bound  to  repair  the  roads 
within  it,  and  consequently  that  the  appointment  of  surveyors  for 
each  township  was  proper.— .fl«c  v.  King's  Newton,  1  B.  &  Ad.  826; 
9  L.  J.  (0.  S.)  M.  0.  54. 
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1839 

By  Parish  divided  into  several  Tithings.— Where  a  parish  con- 
sists of  seyeral  tithings,  eaoh  of  which  has  immemorially  repaired  its 
own  highways,  the  parish  cannot  form  a  board  under  sect.  18  of  5  &  6 
Will.  4,  c.  50  (Highway  Act) ;  and  rates  made  by  such  board,  although 
separately  for  each  tithing,  are  bad. — R,  y.  Bu$h,  9  A.  &  E.  820 ;  1 
P.  &  D.  586 ;  8  L.  J.  M.  0.  39. 

1847 

By  Magistrates  on  Befdsal  or  Neglect  of  Pari8h.~The  appoint- 
ment of  a  surveyor  of  the  highways  by  justices  at  a  special  sessions, 
upon  neglect  or  refusal  on  the  part  of  the  parish  to  nominate  and  elect 
a  surveyor,  under  the  5  &  6  Will.  4,  c.  50,  s.  11,  is  invalid  if  made  at 
the  same  sessions  at  which  the  neglect  or  refusal  appears.  The  5  &  6 
Will.  4,  c.  50,  s.  6,  which  enacts  that  the  inhabitants  of  a  parish  main- 
taining its  own  highways  shall  proceed  to  the  election  of  surveyors 
of  the  highways  ''at  their  first  meeting  in  vestry  for  the  nomina- 
tion of  overseers  of  the  poor  in  every  year,"  requires  the  vestry  to  be 
one  of  which  due  notice  has  been  given  in  pursuance  of  the  58  Geo.  8, 
c.  69,  s.  1.  Where  it  appears  that  two  rates  for  the  repair  of  the  high- 
ways are  co-existent,  the  Court  will  not  presume  that  they  are  made 
for  the  same  period  of  time,  and  therefore  invalid. — B,  v.  Best,  5 
D.  &  L.  40;  2  B.  C.  Hep.  90;  2New  Sess.  Cas.  655;  8.  (7.,  rum.  B.  v. 
Surrey  J  J.,  16  L.  J.  M.  0.  102;  11  Jur.  489. 

1862 
Demand  of  a  PolL— At  a  vestry,  held  under  statute  58  Geo.  3, 
c.  69,  for  the  purpose  of  electiug  surveyors  of  highways,  of  which 
public  notice  had  been  given,  it  was  agreed  that  the  vote  should  be 
taken  by  a  show  of  hands,  leaving  it  open  to  anyone  to  propose  that 
the  votes  should  be  taken  according  to  the  statute.  A.  &  B.  were 
respectively  proposed  and  seconded  for  the  office  of  surveyor;  and  on 
a  show  of  hands  A.  had  a  majority.  It  was  then  proposed  and 
seconded,  on  behalf  of  B.,  that  the  votes  should  be  taken  according  to 
the  statute.  No  objection  was  made;  and,  on  the  votes  being  so 
taken,  B.  had  a  majority  and  was  declared  duly  elected.  A.  then 
demanded  a  poll  of  the  whole  parish.  Held,  that  the  meeting  having 
agreed  to  a  poll  being  taken  according  to  the  statute,  no  one  was 
entitled  afterwards  to  demand  a  poU  of  the  whole  parish;  that  the  elec- 
tion of  B.  was  valid  ;  and  that  a  mandamus  for  other  meeting  to  elect 
would  not  lie.— i?.  v.  Hillingdon,  18  Q.  B.  718. 

1866 

Who  may  Vote.—By  the  5  &  6  Will.  4,  c.  50,  s.  6  (the  General 
Highway  Act),  it  is  enacted  by  proviso  2  that,  in  a  parish  where  there 
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is  no  meeting  for  the  appointment  of  overseers  of  the  poor,  the  in- 
habitants contributing  to  the  highway  rate  shall  meet  and  elect  sur- 
veyors. jETe^,  that  ''inhabitants  contributing"  include  persons  who 
are  occupiers  of  land  in  the  pcuish  and  are  liable  to  be  assessed  to  the 
highway  rate,  though  they  have  never  been  actually  rated. — R,  v. 
K€r$haw,6W.  E.  63;  6  El.  &  Bl.  999;  26  L.  J.  M.  C.  19;  2  Jur. 
(N.  8.)  1139. 

(6)  Powers  and  Duties  of, 

1832 
Injury  to  a  Bank  on  the  Boadside.~Surveyor  of  highway  is 
liable  in  case  to  reversioner  for  subtraction  of  a  portion  of  his  bank 
by  the  roadside,  although  the  property  is  the  better  for  what  the  sur- 
veyor has  done. — Alston  v.  Scales,  9  Bing.  3 ;  2  M.  &  Scott,  5 ; 
1 L.  J.  M.  C.  95. 

1861 

Lowering  of  Soil—XTnder  Local  Police  Act— Trespass  against  the 
Commissioners  for  executing  the  Oldham  Police  Act  (7  Geo.  4,  c.  117) 
for  breaking  plaintiffs  close  and  lowering  his  soil.  Plea,  justifying 
the  acts  as  done  in  lowering  a  street  under  powers  given  by  sect.  53  of 
that  statute  (substantially  the  same  as  statute  10  &  11  Vict.  c.  34, 
s.  51).  BepHcation :  De  injuria.  New  assignment,  that  defendants 
entered  for  other  purposes,  and  lowered  the  soil  in  excess.  Plea  to 
the  new  assignment :  Not  guilty.  On  the  trial,  it  appeared  that  the 
plaintiffs  close  was  part  of  a  new  street ;  that  the  defendants  had 
caused  it  to  be  paved  and  lowered  in  a  manner  that  would  have  been 
justified  if  it  had  been  an  old  street  or  had  been  previously  brought 
under  their  management.  Held,  that  the  powers  given  to  the  Com- 
missioners by  sect.  53  were  not  applicable  to  such  a  new  street,  and 
that  plaintiff  was  entitled  to  recover. — Brown  v.  Clegg,  16  Q.  B.  681. 

1843 

Eemoval  of  a  Fence  nnder  6  &  6  WilL  4,  c.  60.— To  justify  a 
surveyor  of  highways  in  taking  down  a  fence,  under  5  &  6  Will.  4, 
o.  50,  s.  69,  two  things  must  concur :  first,  the  fence  must  be  within 
15  feet  of  the  centre  of  the  road ;  and,  second,  it  must  be  on  the  road. 
A  road  was  9  feet  wide,  and  there  being  a  piece  of  unenclosed  land  at 
the  side  of  it,  also  9  feet  wide,  which  land  was  so  rough  and  uneven 
that  no  carriage  ever  did  or  could  go  over  it,  the  owner  of  the  adjoining 
field  took  this  land  into  his  field  and  put  a  fence  round  it.  The 
surveyor  of  highways  took  down  the  fence.  Held,  that  he  was  not 
justified  in  so  doing  under  5  &  6  Will.  4,  c.  50,  s.  69,  as  the  fence  was 
not  on  the  road. — Evans  v.  Oakeley,  1  Car.  &  K,  125. 
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1863 

Palling  down  Cottage.^Where  the  plaintifE  had  been  oonyicted, 
under  sect.  69  of  the  General  Highway  Act  (6  &  6  Will.  4,  o.  60),  of 
erecting  a  building  so  as  to  encroach  on  a  highway,  and  which  build- 
ing the  defendants,  surveyors  of  the  said  highway,  had  pulled  down : — 
Heldf  that  the  conviction  of  the  plaintiff  under  sect.  69  justified  them, 
and  that  it  was  conclusive  as  to  the  building  being  an  encroachment. — 
Ktane  V.  Reynolds,  2  0.  L.  E.  245 ;  2  El.  &  Bl.  748 ;  18  Jur.  242. 

1891 
Powers  and  Duties  of  Snrveyors—Personal  Liability--Power 
to  Lop  Trees  on  Lands  Adjoining. — ^The  power  given  by  sect.  65  of 
the  Highway  Act,  1835,  to  the  surveyor  of  highways  to  **lop"  trees 
growing  on  lands  adjoining  a  highway  does  not  authorise  him  to  cut 
off  the  tops  of  such  trees,  but  only  the  lateral  branches. — Unwin  v. 
Hansom,  60  L.  J.  Q.  B.  531;  [1891]  2  Q.  B.  115;  65  L.  T.  511; 
39  W.  E.  587  ;  55  J.  P.  662  (0.  A.). 

1876 
Construction  of  Private  Culvert  on  Highway— Bemoval  of,  as 
a  Nuisance. — ^The  appellant,  as  surveyor  of  highways,  had  put  down 
a  pipe  under  the  access  from  the  highway  to  the  dwelling-house  of  the 
respondent.  In  order  to  improve  the  access  to  the  house,  the  re- 
spondent took  up  the  pipe  and  substituted  a  culvert  of  larger  dimen- 
sions, thereby  raising  the  level  of  the  access  and  making  the  highway 
less  commodious.  The  appellant  removed,  and  in  removing  damaged 
the  culvert ;  whereupon  the  respondent  summoned  him  before  justices 
for  malicious  injury  to  property.  The  justices  convicted  the  appellant. 
Held,  upon  a  case  stated  under  20  &  21  Vict.  c.  43,  in  which  the 
justices  found  {inter  alia)  that  the  appellant  had  not  acted  under  a 
reasonable  supposition  of  right,  that  the  conviction  was  wrong. — 
Denny  v.  Thwaites,  35  L.  T.  628;  46  L.  J.  M.  C.  141 ;  2  Ex.  D.  21. 

1844 

Trespass—Compensation  for  Iigury.— Under  5  &  6  Will.  4,  c.  50, 
8.  54,  a  surveyor  of  highways  may  enter  on  adjoining  lands  and  out 
drains  thereon  without  tendering  amends  for  the  damage  caused 
thereby,  and  an  action  will  not  lie  against  him  for  so  doing,  the 
tendering  of  amends  not  being  a  condition  precedent  or  concurrent ; 
and  the  surveyor  is  not  bound  to  have  the  amoxmt  of  damages  and 
compensation  ascertained  within  twenty-one  days  after  the  injury  is 
committed.  The  amount  of  compensation  to  be  paid  can  be  settled 
only  by  the  justices  at  a  special  session  for  the  highways. — Pekn  y. 
Clarkson,  1  New  Sees.  Gas.  519;  8  Scott,  N.  B.  384 ;  7  Man.  &  G. 
548 ;  13  L.  J.  M.  0.  153;  8  Jur.  648. 
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1902 
Surveyor  of  Eighwajrs— Power  to  incur  Expenditure.— The 
suryeyor  of  highways  for  a  parish,  acting  on  behalf  of  himself  and 
Buccessora  as  highway  authority,  entered  into  an  agreement  with 
the  oonnty  council  for  the  payment  of  a  sum  of  money  in  two  instal- 
ments by  the  highway  authority  for  the  parish  towards  the  expenses 
to  be  incurred  in  the  construction  of  a  bridge.  The  second  instalment 
was  agreed  to  be  paid  on  a  date  after  the  expiration  of  the  surveyor's 
year  of  office.  Before  the  expiration  of  the  year  the  rural  district 
council,  imder  sect.  25  of  the  Local  Government  Act,  1894,  became 
the  highway  authority  for  the  parish.  The  work  of  constructing  the 
bridge  lasted  one  year.  In  an  action  by  the  county  council  against 
the  rural  district  council  to  recover  the  second  instalment: — Udd^ 
that  the  surveyor  of  highways  had  power,  imder  sect.  3  of  the  High- 
ways and  Bridges  Act,  1891,  to  enter  into  the  contract,  and  that  the 
rural  district  council  were  liable,  as  his  successors,  to  pay  the  second 
instalment. — Hertfordshire  County  Council  v.  Barnet  Rural  Council^  50 
W.  E.  582 ;  71  L.  J.  K.  B.  610 ;  [1902]  2  K.  B.  48 ;  86  L.  T.  880;  66 
J.  P.  531  (0.  A.). 

1864 
Wrongfdl  Distress  for  Eate.— A  tything,  consisting  of  two  farms, 
had  from  time  immemorial  repaired  its  own  highways,  and  had  never 
contributed  to  the  repairs  of  highways  in  other  parts  of  the  parish  in 
which  it  was  situated,  although  rated  to  the  poor  rate,  ffeldy  that 
these  facts  afforded  sufficient  evidence  of  exemption  from  the  primd 
facie  liability  to  the  repairs  of  the  highways  in  the  parish  at  large. 
Where  a  highway  rate  was  made,  payment  of  which  was  refused  by  the 
plaintiff,  and  application  thereupon  made  for  a  distress  warrant  to 
justices,  who  declined  to  act  until  a  rule  of  this  Court  was  made 
absolute  calling  upon  them  to  do  so  : — ffeldy  that,  although  no  action 
would  lie  against  the  justices,  it  might  well  lie  against  the  surveyor 
who  levied  the  distress.  Where  notice  of  action,  under  the  5  &  6  Vict. 
c.  97,  s.  4,  was  given  on  the  28th  of  a  month,  and  an  action  commenced 
on  the  29th  of  the  following  month: — ffeldy  sufficient.  A  parlia- 
mentary survey  made  during  the  Commonwealth  is  evidence  of 
reputation,  whether  made  under  competent  authority  or  not. — Freeman 
v.  Bead,  10  Jur.  (N.  S.)  149 ;  4  B.  &  S.  174 ;  32  L.  J.  M.  C.  226 ;  8.  (7., 
previous  judgment  of  Court  in  case  stated,  7  W.  E.  556. 

Eeplevin  by  A.  against  B.  for  taking  the  goods  of  A.  Plea,  that 
alter  the  passing  of  the  5  &  6  WilL  4,  c.  50,  two  justices  made  their 
warrant  in  writing,  directed  to  the  surveyors  of  the  highways  (way- 
wardens) of  H.,  and  to  the  constable  ot  that  parish,  reciting  that,  by  a 
certain  rate,  A.,  occupier  of  lands  in  H.,  was  duly  assessed  to  the 
repair  of  the  highways  of  the  said  parish  in  a  certain  sum,  which  had 
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been  demanded,  but  that  A.  had  refused  to  pay  the  same,  and  that  he 
had  been  summoned  and  had  not  appeared,  whereupon  the  waywardens 
were  commanded  to  levy  the  amount  by  distress  and  sale  of  his  goods. 
The  plea  then  stated  that  the  defendant  was  constable,  and  that 
0.  and  D.  were  surveyors  (waywardens)  of  H.,  and  that  the  warrant 
being  delivered  to  C.  and  D.  and  to  B.,  the  latter,  in  aid  of  C.  and  D., 
and  by  virtue  of  the  warrant,  seized  the  goods  of  A.  Held^  in  general 
demurrer,  that  the  plea  was  neither  in  form  nor  in  substance  a  plea 
under  the  statute,  and  that  it  was  not  a  good  plea  at  common  law, 
inasmuch  as  it  did  not  aUege  that  the  justices  had  jurisdiction  over  the 
subject-matter  in  respect  of  which  the  warrant  was  granted. — Morrell 
v.  Martin  (1841),  3  M.  &  G.  681 ;  4  Scott,  N.  E.  300 ;  11  L.  J.  M.  C.  22. 

1874 
Surveyor  doing  unlawM  Act  in  obedience  to  Orders.— The 

plaintiff,  the  occupier  of  land  through  which  an  alleged  highway  ran, 
locked  a  gate  which  closed  the  path.  On  this  the  highway  board  of 
the  district  held  a  meeting  at  which  all  the  defendants,  except  the 
surveyor  to  the  board,  wore  present,  and  a  resolution  was  passed  to 
which  all  the  defendants,  except  the  clerk  and  surveyor,  were  parties, 
declaring  the  path  to  be  a  public  road.  A  formal  order,  signed  by  the 
clerk,  was  given  to  the  surveyor  directing  him  to  remove  the  lock,  and 
this  he  did.  The  plaintiff  thereon  joined,  as  defendants  in  an  action  of 
trespass,  the  clerk,  the  surveyor,  and  the  individual  members  of  the 
board.  It  was  objected  at  the  trial  that  the  board  should  have  been 
sued  as  a  corporation,  and  that  the  clerk  and  surveyor,  being  servants, 
were  not  liable.  The  plaintiff  was  nonsuited,  and  on  a  nile  being 
obtained  to  set  the  nonsuit  aside,  and  for  a  new  trial  against  all  the 
parties  except  the  clerk : — Held^  by  Cleasby  and  Pigott,  BB.  {dU- 
sentierUe  Kelly,  C.  B.),  that  the  nonsuit  was  wrong,  and  that  the  rule 
for  a  new  trial  must  be  made  absolute ;  that  the  members  of  the  board 
were  liable  as  individuals ;  that  the  trespass  was  an  act  beyond  their 
authority  as  a  corporation ;  and  that  the  fact  of  giving  a  corporate 
form  to  the  act  did  not  relieve  them  from  responsibility  as  individuals. 
Held,  further,  that  the  surveyor  was  liable,  as  he  removed  the  lock;  for 
a  servant  who  does  an  unlawful  act  cannot  justify  it  as  having  been 
done  by  his  master's  order,  and  there  was  nothing  in  the  Highway  Act 
(25  &  26  Vict.  c.  61)  to  protect  him.— ift7/  v.  Hawker,  23  W.  B.  26 ; 
43  L.  J.  Ex.  129;  L.  E.  9  Ex.  309;  30  L.  T.  894;  affirmed  (as  to 
surveyors)  44  L.  J.  Ex.  49 ;  L.  E.  10  Ex.  92 ;  33  L.  T.  177 ;  23  W.  B. 
348  (Ex.  Ch.). 

1863 
Non-repair. — No  action  will  lie  against  the  county  surveyor  by  an 
individual  to  recover  damages  for  a  personal  or  peculiar  damage 
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resulting  from  the  non-repair  of  a  county  bridge,  either  at  common 
law  or  under  43  G^.  3,  c.  59.  Judgment  of  Court  of  Exchequer 
affirmed.— if 'JTinmm  v.  Pen$on,  2  W.  B.  262;  9  Ex.  609;  28 
L,  J.  M.  C.  97 ;  18  Jur.  613  (Ex.  Ch.). 

1863 

Liability  of  Surveyor  of  Eighwajni.— No  action  lies  against  a 
surveyor  of  highways  appointed  under  5  &  6  Will.  4,  c.  60,  for  damage 
resulting  from  an  accident  caused  by  his  neglect  to  repair  the  high- 
way.—Foi/nif  V.  Davies,  2  H.  &  C.  197 ;  10  Jur.  N.  S.  79 ;  9  L.  T.  145 ; 
11  W.  E.  735  (C.  A.) ;  affirming,  7  H.  &  N.  760 ;  31  L.  J.  Ex.  260; 
8  Jur.  (N.  S.)  286 ;  6  L.  T.  363  ;  10  W.  E.  524. 

Two  actions  brought  by  A.  and  B.  respectively  against  C,  in  respect 
of  injuries  sustained  by  them  in  an  accident  that  occurred  through  his 
negligence,  resulted  in  verdicts  for  C.  Final  judgment  was  signed  in 
July,  1874,  and  in  September,  1874,  A.  paid  the  costs  in  his  action. 
A.  and  B.  both  gave  notice  of  appeal,  but  A.  did  not  proceed  with  his 
appeal  until  after  B.'s  appeal  had  been  heard  in  November,  1875.  On 
January  18,  1876,  he  gave  notice  of  appeal,  and  his  appeal  came  on  for 
hearing  in  the  form  prescribed  by  the  Judicature  Act,  1876.  Held, 
that  although  a  year  had  elapsed  since  judgment  had  been  signed,  the 
plaintiffs  right  to  appeal  was  not  barred  by  the  Judicature  Act,  1875, 
Ord.  58,  r.  15,  as  under  the  special  circumstances  of  the  case  it  was  a 
**  pending"  appeal  within  the  meaning  of  the  Judicature  Act,  1873, 
s.  22.  Decision  of  the  Court  of  Q.  B.  reversed. — Taylor  v.  Qrtenhalgh^ 
24  W.  E.  311  (C.  A.) ;  reversing,  43  L.  J.  Q.  B.  168 ;  L.  E.  9  a  B.  487 ; 
31  L.  T.  184. 

Where  a  surveyor  of  highways  has  been  ordered  by  a  vestry  to  do 
certain  works  on  a  highway,  and  during  the  performance  of  those 
works  an  accident  occurs  in  consequence  of  the  road  being  left  in  a 
dangerous  condition  without  proper  fencing  or  light,  the  surveyor  is 
guilty  of  neglect  of  a  statutory  duty  under  5  &  6  Will.  4,  c.  50,  s.  56, 
and  will  be  liable  in  an  action  for  damage,  notwithstanding  that  he 
has  entered  into  a  contract  with  a  third  party  for  providing  the  labour 
necessary  for  the  execution  of  the  works. — Pendlehury  v.  Oreenhalgh 
(1875),  24  W.  E.  98;  45  L.  J.  a  B.  3;  1  a  B.  D.  36;  33  L.  T.  472 
(O.A.). 

1892 
Negligence— Third  Party  Contracting  to  Supply  Labour— No 
Interference. — ^H.,  the  appellant,  was  surveyor  of  highways  to  a  local 
board.  S.  was  his  foreman,  and  E.  was  a  carter  acting  under  direc- 
tions of  S.  A  highway  was  being  repaired,  and  E.  laid  two  loads  of 
stone  upon  it  so  as  to  cause  an  obstruction,  and  left  them  there  in 
unprotected  heaps  at  night     Damage  to  a  horse  and  cart  occurred. 
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H.  was  sommoned  tmder  sect  56  of  the  Highway  Act,  1835,  and  at 
Petty  Sessions  oonyicted  in  a  penalty.  8.,  on  cross-examination  before 
the  jostioes,  said :  **  H.  had  not  given  instructions  to  place  the  stone 
.  .  .  .  I  gave  instmctions.  H.  knew  nothing  about  it."  Held, 
upon  a  case  stated  (without  expressing  any  definite  opinion  upon  the 
abstract  proposition  as  to  the  appellant's  responsibility  under  any 
circumstances  without  personal  knowledge  of  the  proceedings  of  his 
subordinates),  that  on  the  findings  of  fact  in  the  case  there  was  nothing 
to  show  personal  knowledge  or  negligence  on  the  part  of  the  appellant, 
and  the  conviction  must  be  quashed. — Hardcastle  v.  Bidby,  61 
L.  J.  M.  0.  101 ;  [1892]  1  a  B.  709 ;  66  L.  T.  343 ;  56  J.  P.  549. 

1769 
Hire  of  Labourers. — A  surveyor  of  turnpike  roads  is  not  person- 
ally liable  to  answer  the  labourers ;  but  they  must  look  to  the  com- 
missioners or  their  treasurer.— Pec^f'n  v.  Pawleyy  1  W.  Bl.  670. 

1846 

Sight  to  Hotice  of  Action— In  what  Cases.— The  defendant 
having  been  appointed  a  surveyor  of  the  highways  by  the  inhabitants 
in  vestry,  but  informally,  cut  down,  in  the  supposed  exercise  of  his 
duty  as  surveyor,  a  tree  which  was  overhanging  the  highway  so  as  to 
be  a  nuisance  to  it.  Held,  that  he  was  entitled  to  the  protection  of  the 
statute  5  &  6  Will.  4,  c.  50,  s.  109.— Huggins  v.  Waydey,  15  M.  &  W. 
357 ;  16  L.  J.  Ex.  136. 

1846 
Highway  Snrvejrs- Hotice  of  Action.— Declaration  in  case 
charged  that  the  defendant  was  a  surveyor  appointed  under  5  &  6 
Will.  4,  c.  50 ;  that  a  quantity  of  gravel  had  been  laid  (not  saying  by 
whom)  in  a  public  highway,  under  the  survey  and  care  of  the  defen- 
dant as  such  surveyor,  by  means  of  which  the  highway  was 
obstructed,  and  the  gravel  had  become  a  nuisance,  of  which  the  defen- 
dant had  notice,  and  was  requested  to  remove  it ;  breach,  that  the 
defendant  did  not,  though  a  reasonable  time  elapsed  after  he  had  such 
notice,  remove  the  gravel  from  the  highway,  but  wilfully  and  wrong- 
fully, and  in  violation  of  his  duty  as  such  surveyor,  allowed,  suffered, 
and  caused  the  said  gravel  to  remain,  continue,  and  be  in  the  high- 
way, obstructing  the  same,  for  an  unreasonable  time,  without  taking 
any  care  to  guard  against  damage  to  persons  passing  along  the  high- 
way, contrary  to  his  duty  as  such  surveyor,  by  means  whereof  a 
carriage  of  the  plaintiff  was  driven  against  the  gravel  and  over- 
turned. Heidi  that  the  defendant  was  entitled  to  notice  of  action, 
under  the  5  &  6  Will.  4,  c.  50,  s.  109;  the  declaration  charging  him 
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with  a  'wrongful  act  done  by  him  in  his  official  capacity. — Davis  v. 
Curling,  15  L.  J.  Q.  B.  56 ;  8  Q.  B.  287 ;  10  Jur.  69. 

A  surveyor  of  highways  is  entitled  to  notice,  under  the  5  &  6 
WilL  4,  c  50,  8.  109 ;  if  he  has  reasonable  ground  for  believing  that 
he  acted  under  the  authority  of  the  Act  of  Parliament  in  the  matter 
complained  ot^Eardioick  v.  Mo9$  (1861),  7  Jur.  (N.  S.)  1,  804;  7 
H.  &  N.  136 ;  31  L.  J.  Ex.  205 ;  4  L.  T.  802. 

1871 

Snrveyors— Void  Rate— Notice  of  Action.— The  defendants,  sur- 
veyors of  highways,  made  a  rate  which  purported  to  be  laid  under  the 
13  Qeo.  3,  c.  18  (a  repealed  statute),  and  was  altogether  informail  and 
void.  They  then,  by  their  collector,  applied  to  the  plaintiff  for  pay- 
ment of  the  rate,  and  received  from  him  a  sum  of  money,  which  the 
latter  afterwards  sought  to  recover  back  by  action  in  the  CJounty 
Court.  The  5  &  6  Will.  4,  c.  50,  s.  109,  enacts  that  no  action  shall  be 
commenced  against  any  person  for  anything  done  **  in  pursuance  of 
or  under  the  authority  of  this  Act "  until  twenty-one  days'  notice  has 
been  given,  nor  after  three  calendar  months.  The  judge  of  the 
County  Court  gave  judgment  for  the  plaintiff  on  the  ground  that  the 
rate  was  void,  and  that  the  defendants  were  not  entitled  to  notice  of 
action  inasmuch  as  the  repealed  statute,  under  which  the  rate  had 
been  illegally  made,  did  not  require  any  such  notice.  On  appeal  to 
the  Court  of  Queen's  Bench : — Held,  that  as  the  defendants  intended 
to  act,  and  acted,  bond  fide  as  surveyors  in  raising  money  for  the  repairs 
of  highways,  under  an  authority  given  to  them  by  law,  they  were 
entitled  to  the  notice  of  action  prescribed  by  the  5  &  6  Will.  4,  c.  50, 
s.  109,  notwithstanding  the  fact  of  their  having  grossly  blundered  in 
carrying  out  their  intention.— t/w^i^e  v.  Selmes,  24  L.  T.  905;  40 
L.  J.  Q.  B.  287 ;  L.  E.  6  Q.  B.  724 ;  19  W.  E.  1110. 

1830 
Period  of  Limitation. — Plaintiff,  reversioner  of  land,  declared 
against  defendant  (who  was  a  surveyor  of  highways)  for  digging,  &c., 
his  close,  separating  a  portion  of  it  from  the  residue,  and  keeping  it 
so  separated,  and  adding  such  portion  to  the  public  road.  The  separa- 
tion was  by  a  wall,  which  was  begun  more  than  three  calendar  months 
before  the  action  brought ;  it  was  at  that  time  very  low,  but  formed  a 
complete  division  between  the  parcels  of  land.  After  the  commence- 
ment of  the  three  months  the  wall  was  raised  and  finished.  Held, 
that,  as  there  was  a  complete  separation  before  that  period,  the  raising 
of  the  wall  was  not  such  a  new  act  of  severance  as  would  take  the 
case  out  of  the  limitation  in  the  Highway  Act  (13  Geo.  3,  c.  78),  s.  81, 
which  requires  all  actions  for  things  done  in  pursuance  of  that 
statute  to  be  commenced  within  three  calendar  months  after  the  fact 
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Q(mnnitbed.-'WordwH>rth  v.  Harley^  1  B.  &  Ad.  391 ;  9  L.  J.  (0.  S.) 
M.O.  60. 

1878 

By  sect.  109  of  the  Highway  Act  (6  &  6  Will.  4,  o.  50)  no  action  is 
to  be  brought  against  any  person  for  anything  done  under  that  Act 
after  three  months  after  the  fact  committed  for  which  such  action  was 
brought.  The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  117, 
constitutes  the  local  board  of  health  surveyor  of  highways,  with  all 
the  powers  of  any  such  surveyor  in  England ;  and  by  sect.  139  of  that 
Act  every  action  against  any  inspector,  or  any  person  acting  under 
the  general  board  of  health,  or  the  officer  of  health,  clerk,  surveyor, 
inspector  of  nuisances,  or  officer  acting  under  the  direction  of  the  local 
board,  for  anything  done  under  the  provisions  of  that  Act,  is  to  be 
commenced  within  six  months  after  the  accrual  of  the  cause  of  action, 
and  not  afterwards.  Held,  that  an  action  of  trespass  against  a  local 
board  of  health  for  an  act  done  by  the  board  as  surveyor  of  highways, 
which  was  commenced  lees  than  six  months,  though  more  than  three 
months,  after  the  alleged  trespass,  was  not  too  late. — Taylor  v.  MeUham 
Local  Board,  47  L.  J.  C.  P.  12. 

1883 

Limitation— Action  under  Highway  Act— Corporation  acting 
as  Snrveyors.— By  sect.  109  of  the  Highway  Act,  1835,  no  action  is 
to  be  commenced  against  any  person  for  anything  under  that  Act 
after  three  calendar  months  next  after  the  act  committed  for  which 
such  action  shall  be  brought.  The  6  &  6  Yict.  c.  97,  s.  5,  enacts  that 
the  period  within  which  any  action  may  be  brought  for  anything  done 
imder  local  and  personal  Acts  shall  be  two  years.  By  the  13  &  14  Vict, 
c.  Ixxv.,  8.  85  (local  and  personal),  the  corporation  of  S.  were  consti- 
tuted surveyors  of  all  highways  within  the  limits  of  that  Act,  with  all 
such  powers  and  authorities,  and  subject  to  all  such  liabilities,  as  any 
surveyors  of  highways  were  invested  with  or  subject  to.  This  section 
was  repealed  but  substantially  re-enacted  by  the  Salford  Improvement 
Act,  1862.  The  Public  Health  Act,  1875,  by  sect.  144,  constitutes 
every  urban  authority  sole  surveyor  of  highways,  with  all  the  powers 
and  liabilities  of  surveyors  of  highways ;  and  by  sect.  264  every  action 
against  any  local  authority  for  anything  done  under  that  Act  shall  be 
commenced  within  six  months  next  after  the  accruing  of  the  cause  of 
action ;  and  by  sects.  340,  341,  where  there  is  a  local  Act,  proceedings 
may  be  instituted  under  either  Act,  and  the  powers  given  by  that  Act 
shall  be  in  addition  to  any  other  powers.  Held,  that  an  action  against 
the  corporation  for  having  negligentiy,  in  the  course  of  repairing  a 
highway,  left  unguarded  a  hole  into  which  the  plaintiff  drove,  which 
was  commenced  less  than  six  months,  though  more  than  three  months, 
after  the  alleged  cause  of  action  accrued,  was  too  late. — Burton  r. 
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Mayor  of  Sdlford,  31  W.  E.  816 ;  62  L.  J.  a  B.  668;  11  Q,  B.  D.  286; 
49L.  T.  43;  47  J.  P.  614. 

An  iirban  aathority  who,  by  yirtue  of  a  local  Aot,  were  already, 
before  the  passing  of  the  Public  Health  Act,  1875,  s.  144,  surveyors  of 
highways,  were,  in  respect  of  an  act  done  by  them  as  such  surveyors, 
sued  more  than  three  months,  but  less  than  six  months,  after  the  cause 
of  action  arose.  Edd,  that  the  rights  and  liabilities  of  the  urban 
authority,  when  acting  as  such  surveyors,  were  governed,  not  by  the 
provisions  of  the  Public  Health  Act,  1876,  but  by  those  of  the 
Highway  Act,  1836,  and  that,  as  the  three  months  limited  by  sect.  109 
of  the  Act  of  1836  for  actions  against  surveyors  of  highways  for  any- 
thing done  under  that  Act  had  expired,  the  action  was  too  late. 
Taylor  t.  Mdtham  Local  Board  (47  L.  J.  C.  P.  12)  and  Kay  v. 
Atherton  Local  Board  (42  J.  P.  792)  overruled;  Burton  v.  Salford 
Corp,  {vide  »upra)  followed. — Oraham  t.  Newcaatk-upon-Tyne  Corp., 
[1893]  1  Q.  B.  643;  62  L.  J.  Q.  B.  316;  69  L.  T.  6;  41  W.  B.  424; 
67  J.  P.  696  (C.  A.).  See  also  Wordsworth  v.  Barley  (1830),  1  B.  & 
Ad.  391 ;  9  L.  J.  (0.  S.)  M.  C.  60. 

1898 

Highway  Saryeyor—Supplying  Team  Work— Hember  of 
District  ConnoiL— By  the  Highway  Act,  1836,  s.  46,  the  surveyor  of 
the  parish  may  contract  for  the  purchasing,  getting,  and  carr3^g  of 
materials  required  for  the  repairing  of  the  highways,  but  he  may  not 
share  or  have  any  interest  in  any  such  contract  without  the  licence  in 
writing  of  two  justices  of  the  peace  previously  obtained  by  him,  imder 
certain  penalties.  By  the  Public  Health  Act,  1876,  s.  144,  urban 
authorities  have  the  powers  of  surveyors  of  highways  and  of  parish 
yestries  under  the  Highways  Acts.  By  the  Local  Qovemment  Act, 
1894,  s.  26,  the  district  council  of  every  rural  district  **....  shall  also 
have,  as  respects  highways,  all  the  powers,  duties,  and  liabilities  of  an 
urban  sanitary  authority  under  sects.  144  to  148  of  the  Public  Health 
Act,  1876,  and  those  sections  shall  apply  in  the  case  of  a  rural  district 
and  of  the  coimcil  thereof  in  like  manner  as  in  the  case  of  an  urban 
district  and  an  urban  authority."  And  by  sect.  46  of  that  Act  a  person 
is  not  to  be  disqualified  from  being  a  member  of  the  council  ''by 
reason  of  being  interested  ....  in  the  transport  of  materials  for  the 
repair  of  roads  or  bridges  in  his  own  immediate  neighbourhood.*' 
The  respondent,  H.,  was  a  member  of  the  Saddleworth  District  Coimcil, 
and  in  March,  1897,  he  on  his  own  account  let  to  hire  a  team  to  be 
used  in  repairing  a  highway  within  the  district  of  the  council  of  which 
he  was  a  member,  and  he  received  from  the  council  payment  in  respect 
thereof.  He  did  not,  before  letting  for  hire  as  aforesaid,  obtain  any 
licence  in  writing  from  two  justices  of  the  peace.  He  was  thereupon 
summoned  before  the  magistrates  for  the  penalties  contained  in  the 
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Highways  Act,  1836,  s.  46,  who,  however,  dismissed  the  smnmona. 
Hdd,  that  the  magistrates  were  right. — Buckley  v.  Hanson,  77  L.  T. 
664;  62  J.  P.  119;  18  Cox,  0.  C.  688. 

1864 

CoUeotion  of  Outstanding  Highway  Eate.— It  is  the  duty  of  out- 
going surveyors  of  a  parish  to  collect  an  outstanding  highway  rate 
when,  during  their  term  of  office,  the  parish  is  incorporated  into  a  new 
highway  district  under  25  &  26  Vict.  o.  61,  and  a  highway  board  and 
district  surveyor  are  appointed.  The  words  **and  then  remaining 
unpaid  *'  in  sect.  43,  mean  remaining  unpaid  at  the  end  of  seven  days 
from  the  appointment  of  the  district  surveyor.  Demurrer  to  a  return 
to  a  mandamus.— i2.  v.  Bluffield,  11  L.  T.  337. 

1836 

Action  Against  Co-Sarveyor. — ^AJssumpsit  for  money  had  and 
received  may  be  maintained  by  one  surveyor  of  the  highways  against 
his  co-surveyor,  to  whom  he  has  delivered  up  the  rate-book,  under  an 
agreement  that  the  latter  shall,  out  of  the  rates  to  be  collected  by  him, 
pay  the  former  the  sums  that  he  has  advanced  out  of  his  own  pocket 
for  the  repair  of  the  roads. — Luddard  or  Liddardy,  Holmes,  1  Tyr.  &  G. 
9;  2  0.  M.  &E.  586. 

1836 

Eight  to  Eeoover  Aooount  Books.— Churchwardens  and  overseers 
have  not  such  a  property  in  the  account  books  of  a  late  surveyor  of 
the  highways  as  to  enable  them  to  maintain  trover  for  them,  and  their 
remedy  is  under  the  statute  13  Geo.  3,  c.  78,  s.  48.  A  late  surveyor  of 
highways,  on  his  account  books  being  demanded  of  him  at  the  vestry, 
said,  **  I  have  not  got  them,  I  have  delivered  them  to  my  brother  J.," 
and  his  brother  J.,  in  his  presence,  said,  **  I  have  them,  and  I  will 
keep  them."  J.  was  one  of  the  overseers  of  the  poor  of  the  parish. 
Held,  in  an  action  of  trover  against  A.,  that  this  was  no  evidence  of  a 
conversion  by  A.,  as  the  overseer  is  a  person  to  whom  the  books  are  to 
be  delivered  imder  the  statute  13  Geo.  3,  c.  78,  s.  48,  and  the  judge 
wiU  not  leave  it  to  the  jury  to  say  whether  this  delivery  over  was 
colourable  only. — Addison  v.  Bound,  7  Car.  &  P.  285. 

1861 

Allowance  of  Expenses.- The  lUth  section  of  the  General  High- 
ways Act  enacts,  that  if  the  inhabitants  of  any  parish  shall  agree  at  a 
vestry  to  defend  any  appeal,  it  shall  be  lawful  for  the  surveyor  to 
charge  in  his  account  the  reasonable  expenses  incurred  in  defending 
such  appeal,  after  the  same  shall  have  been  agreed  to  by  the  vestry, 
and  allowed  by  two  justices  of  the  peace  within  the  division  where 
such  highway  shall  be ;    and  it  provides  for  the  payment  of  such 
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expenses  when  so  agreed  to  or  allowed.  HeUf  that  where  saoih 
expenses  are  agreed  to  by  the  vestry,  it  is  not  necessary  that  they 
should  be  also  aUowed  by  justices  under  this  section,  and  that  the 
word  **  and  "  in  the  first  part  of  the  section  ought  to  be  read  "  is." — 
Tawnsend  y.  Bead,  9  W.  R.  940 ;  10  C.  B.  (N.  S.)  317 ;  30  L.  J.  M.  0. 
245;  8  Jut.  (N.  8.)  39;  6  L.  T.  180. 

1833 

Time  for—HandaniTiB. — Where  a  surveyor  of  the  highways  has 
imi>roperly  allowed  the  time  for  producing  and  passing  his 
accounts  to  elapse,  the  Court  will  compel  him  to  produce  them  by 
mandamus. — Bex  v.  LewU,  1  D.  P.  C.  530. 

1829 

Aotion  against  Predece88or8.~In  an  action  in  the  statute  13 
Geo.  3,  c  78,  s.  48,  against  surveyors  of  highways,  to  recover  double 
the  amount  of  a  sum  not  paid  over  by  them  to  their  successors,  a 
notice  of  action  was  given,  stating  that  an  action  would  be  brought 
against  them,  for  that  they  had  in  their  hands  a  balance  of 
353/.  19«.  Ad,  At  the  trial,  it  appeared  that  only  60Z.  3«.  Zd,  was  in 
their  hands.  Heldy  that  this  notice  was  not  sufficient,  and  that  the 
plaintiff  could  not  recover  the  double  amount.  Whether  a  succeeding 
surveyor  of  the  highways  can  recover  a  balance  in  the  hands  of  the 
two  surveyors  who  preceded  him,  in  ab  action  for  money  had  and 
received  to  his  use— ^t^cere ;  but  heldy  that  if,  in  that  form  of  action 
against  both,  it  be  shown  that  the  money  came  to  the  hands  of  one 
only,  the  plaintiff  must  be  nonsuited,  although  it  be  also  shown  that 
the  defendants  were  jointly  surveyors.  If  several  parishioners  in 
vestry  sign  a  resolution  in  the  vestry  minute-book,  stating  that  they 
approve  of  an  action  brought  by  the  surveyor  of  the  highways  against 
it,  and  that  they  do  thereby  guarantee  to  him  all  legal  expenses  that 
are  or^may  be  incurred  by  him  in  prosecuting  that  suit,  this  binds 
them  personally,  and  will  render  each  person  signing  it  incompetent 
to  be  a  witness  on  the  trial  of  that  action. — Heudehourck  v.  Langton, 
3  Car.  &  P.  566 ;  10  B.  &  C.  546 ;  8  L.  J.  (0.  S.)  M.  C.  134. 

1875 
Power  of  Justices. — Sect.  46  of  the  General  Highways  Act  pro- 
vides that  if  any  surveyor  has  any  interest  directly  or  indirectly  in  any 
contract  for  work  or  materials  to  be  provided  for  the  highway  or  other 
works  under  his  care,  or  shall  on  his  own  account  direcUy  or  indirectly 
let  to  hire  any  team  or  sell  any  materials  to  be  used  on  the  highway  or 
such  other  works,  he  shall  for  every  such  offence  forfeit  a  sum  not 
exceeding  10/.,  and  be  for  ever  after  incapable  of  being  employed  as 
a  surveyor  with  a  salary.  The  respondents  (surveyors)  charged  in 
their  accounts,  presented  to  justices  at  a  special  sessions  for  the  high- 
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'Ways,  a  sum  for  gravel  supplied  from  the  pit  of  one  of  the  respondents, 
and  other  sums  for  team- work  done  by  the  team  of  one  of  the  respon- 
dents, which  sums  the  justices  allowed.  Held^  in  a  case  stated  for  the 
Oourt,  that  sect.  46  makes  contracts  by  the  surveyor  on  his  own 
account  with  the  parish  absolutely  illegal,  and  therefore  that  the 
justices  had  no  discretion  to  allow,  and  ought  not  to  have  allowed, 
these  items  in  the  surveyors'  accounts. — Boston  v.  Figgott,  23  W.  B. 
233;  44  L.  J.  M.  C.  6;  L.  R.  10  Q.  B.  86;  31  L.  T.  404. 

1836 
TTnder  13  Oeo.  3,  C.  78. — The  six  days*  notice  of  applying  for  a 
certiorari  to  remove  an  order  of  justices  must  be  reckoned  exclusively 
of  one  day,  and  inclusively  of  the  rest.  And  this  is  the  general  rule 
of  computation  in  matters  of  practice,  independently  of  the  Rule  of 
Oourt,  Hil.  2  Will.  4,  viii.  An  allowance  of  a  surveyor's  accounts  at 
special  sessions  is  irregular  if  they  have  not  first  been  carried  before  a 
single  justice,  though  the  vestry  did  not  desire  it,  and  though  no 
notice  was  taken  of  the  omission  on  the  accounts  being  discussed  at 
the  special  sessions. — Bex  v.  Goodenoughy  2  Ad.  &  E.  463. 

By  the  13  Oeo.  3,  c.  78,  surveyors  of  highways  are  required  to 
exhibit  their  accounts  before  one  magistrate,  and  if  he  refuses  to  allow 
them,  such  parts  as  he  objects  to  are  to  be  investigated  by  the  justices 
at  petty  sessions.  Where  surveyors  exhibited  their  accounts  before 
one  magistrate,  but  did  not  take  the  assessments  with  them,  for  which 
reason  the  magbtrate  did  not  proceed  to  investigate  the  accounts,  but 
referred  the  whole  of  them  to  the  justices  at  petty  sessions,  by  whom 
they  were  allowed : — Held,  that  such  aUowance  was  invalid. — Bex  v. 
Yorkshire  North  Biding  JJ.  (1827),  6  B.  &  C.  162;  5  L.  J.  (0.  S.) 
M.  0.  63. 

1866 

Eights  of  Outgoing  Surveyor.— A.*8  year  of  oflBce  as  surveyor  of 
highways  in  the  township  of  D.  expired  on  the  25th  of  March,  1863, 
when  B.  was  appointed  his  successor,  pursuant  to  the  5  &  6  Will.  4, 
c.  50,  and  at  the  next  special  sessions  (on  the  Ist  of  April)  A.  verified 
and  passed  his  accounts,  which  showed  a  balance  of  24/.  6s.  5c/.  in  his 
hands  due  to  the  township.  At  this  time  there  were  debts  owing  by 
A.  as  such  surveyor.  On  the  10th  of  April  a  highway  board  was 
formed  (under  the  25  &  26  Yict.  c.  61)  for  a  district  which  included 
the  township  of  D. ;  and  on  the  4th  of  May  the  board  appointed  a 
district  surveyor.  B.  never  acted  as  surveyor  at  all.  Held,  upon  the 
construction  of  5  &  6  Will.  4,  c.  50,  ss.  42,  43,  and  25  &  26  Yict.  c.  61, 
ss.  11,  43,  that  A.  was  an  **  outgoing  surveyor,"  and  as  such  liable  to 
account  to  the  board ;  but  that  he  was  entitled  to  the  same  allowances 
for  disbursements,  &c.  from  the  board  as  he  would  have  been  entitled 
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to  if  he  had  paid  oyer  the  balance  to  his  immediate  Buocessor  in  office, 
B.-'Wrexham  Highway  Board  v.  Hardcastle,  19  C.  B.  (N.  8.)  177. 

1862 
Becovery  of  Disbnrtements. — ^A.,  being  surveyor  to  trustees  of  a 
turnpike  road,  deliyered  certain  annual  accounts,  in  which  the  real 
expenditure  was  understated.  These  accounts  were  belieyed  by  the 
trustees  to  be  correct,  as  A.  intended,  and  they  were  acted  upon  on 
that  assumption.  There  was  no  actual  fraud  by  A.,  his  object  being 
to  make  the  apparent  expenditure  as  light  as  possible,  and  to  ayoid 
complaints  from  the  trustees.  EyentuaUy  the  omitted  items  were 
brought  into  one  account  on  the  discovery  of  their  omission  by  the 
trustees,  who,  however,  refused  to  pay  the  same.  A.  having  brought 
his  action: — Held  (BramweU,  B.,  diss,),  that  the  plaintiff  could  not 
recover,  on  the  ground  that  a  man  shall  not  be  allowed  to  blow  hot 
and  cold,  to  affirm  at  one  time  and  deny  at  another,  making  a  claim 
on  those  whom  he  has  deluded  to  their  disadvantage,  and  founding 
that  claim  on  the  very  matters  of  the  delusion. — Cave  v.  MilUf 
10  W.  R.  471 ;  7  H.  &  N.  913 ;  31  L.  J.  Ex.  265  ;  8  Jur.  (N.  S.)  363 ; 
6  L.  T.  630. 

The  surveyors  of  highways'  accounts  for  1856  showed  a  balance  due 
to  them  of  2111.  14«.  lOJc?.,  and  their  accounts  for  1857  showed  a 
balance  due  to  them  of  205/.  5«.  1^.  For  the  next  three  years,  ending 
March,  1860,  new  surveyors  were  appointed,  and  the  balance  of 
205/.  5s,  Hd,  was  omitted  in  the  accounts  for  these  three  years,  and 
undischarged.  The  surveyors  for  the  year  commencing  March,  1860, 
paid  that  balance  out  of  moneys  received  by  them,  and  entered  such 
payment  in  their  accounts.  Held,  that  they  were  not  justified  in 
doing  so,  and  that  the  justices  were  right  in  disallowing  that  payment 
in  their  accounts.— Tay/or  v.  Stansfield  (1862),  6  L.  T.  26. 

1861 
Heihod  of  Eeooyering  Balance.— The  defendant,  as  surveyor  of 
the  highways,  had  incurred  large  legal  expenses  in  defending  certain 
appeals  against  orders  for  stopping  up  highways  without  the  previous 
sanction  of  the  parish.  At  a  meeting  of  the  vestry,  where  his  accounts 
were  gone  into,  the  items  for  these  expenses  were  objected  to,  and 
opposition  was  threatened  to  be  made  to  his  accounts  before  the 
justices.  The  defendant  ultimately  offered  to  pay  50/.  in  discharge  of 
the  attorney's  bill  for  costs  if  no  opposition  were  o£Fered  to  the  passing 
of  his  accounts  before  the  magistrates.  The  vestry  accepted  the  offer, 
and  the  plaintiff  and  other  vestrymen  signed  a  minute  to  the  above 
effect.  They  also  entered  and  signed  a  minute  at  the  foot  of  the 
defendant's  accounts  that  the  50/.  was  to  be  paid  to  his  successor  in 
office,  who  happened  to  be  the  plaintiff.     The  accounts  were  passed 
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without  opposition,  but  the  defendant  did  not  pay  the  60/.  The 
plaintiff  consequently  sued  him  for  it  in  the  County  Court,  ffdd,  that 
there  was  no  eyidence  of  any  contract  with  the  plaintiff  alone  to 
entitle  him  to  maintain  an  action  alone  for  the  50/. ;  that  if  the  50/. 
was  to  be  treated  as  part  of  the  balance  of  the  public  money  in  the 
hands  of  the  outgoing  surveyor,  the  method  of  recovering  it  was  not 
by  action,  but  by  summary  application  under  the  statute  5  &  6  Will.  4, 
c.  50,  8. 103.  SemhUy  that  the  arrangement  with  the  vestry  was  illegal, 
as  contrary  to  public  policy. — KUham  v.  Collier,  21  L.  J.  Q.  B.  65 ; 
15  Jur.  1175. 

1868 
Aooounting  by  Assistant  Sarveyor.— An  assistant  surveyor  ap- 
pointed by  the  highway  board  of  a  parish  under  5  &  6  Will.  4,  c.  50, 
s.  18,  has  no  duty  thrown  upon  him  of  keeping  accounts,  and  therefore 
is  not  liable  to  penalties  for  not  making  out  and  laying  before  the 
vestry  and  justices  in  special  sessions  accoimts  pursuant  to  sect.  44. — 
Adams  v.  Lakeman,  El.  Bl.  &  El.  615 ;  27  L.  J.  M.  C.  307 ;  4  Jur.  (N.  S.) 
854;  6  W.  B.  650. 

1867 
Disallowance  of  Sorveyor's  Aooonnts.— Under  5  &  6  Will.  4,  c.  50, 

no  appeal  lies  to  the  quarter  sessions  against  the  disallowance  of  items 
in  the  surveyor's  accounts  made  by  justices  in  special  sessions  under 
the  Act ;  but  such  decision  is  final  between  the  surveyor  on  the  one 
hand  and  the  parishioners  on  the  other. — B,  v.  LeicesUrshire  JJ,^ 
6  W.  B.  62 ;  8  El.  &  Bl.  557 ;  4  Jur.  (N.  S.)  280. 

1868 

Costs  of  Appeal  dismissed.— The  Court  of  Quarter  Sessions  has 
power,  by  sect.  5  of  12  &  13  Vict.  c.  45,  to  order  the  payment  of  costs 
in  an  appeal  which,  after  being  brought  before  them,  they  have  rightly 
dismissed  on  the  ground  of  their  having  no  jurisdiction  to  entertain 
it.— i?.  V.  Padwick,  6  W.  B.  224 ;  8  El.  &  Bl.  704 ;  27  L.  J.  M.  C.  113 ; 
4  Jur.  (N.  S.)  360. 

1861 

Surveyor's  Accoimts — Special  Sessions — Power  to  State  a 
Case. — ^A  special  case  may  be  stated,  under  20  &  21  Vict.  c.  43,  by 
justices  sitting  at  special  sessions  for  the  highways,  with  respect  to  a 
complaint  made  against  the  surveyor's  accounts  under  5  &  6  Will.  4, 
c.  50,  s.  AA,—Tmvnsend  v.  Read,  9  W.  B.  659 ;  10  C.  B.  (N.  S.)  308 ;  30 
L.  J.  M.  C.  223;  4  L.  T.  447. 

1841 

Appeal  to  Quarter  Sessions— Surveyor's  Accounts.— Under  5  ft 

6  Will.  4,  c.  50,  ss.  44,  105,  no  appeal  lies  to  quarter  sessions  against 
the  allowance  of  the  surveyor's  accounts  at  petty  sessions.    Where 
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the  justices  in  petty  sessions  had  allowed  acoounts  which  were  com- 
plained of,  but,  as  they  themselves  deposed,  had  not  entered  fully  into 
the  case,  under  the  impression  that  an  appeal  lay  to  the  quarter 
sessions,  and  that  the  case  involved  important  questions  of  law,  the 
Court,  after  deciding  that  no  such  appeal  lay,  refused  a  mandamus  to 
the  petty  sessions  to  review  the  allowance. — B,  v.  Yorkshire  (IF.  J?.) 
JJ.,  1  Q.  B.  624 ;  I  G.  &  D.  198 ;  10  L.  J.  M.  C.  137 ;  5  Jur.  824. 


(c)  Penalty  for  Neglect  of  Duties. 

1878 

Liability  of  Surveyor—Conviotioii  for  Neglecting  to  Eepair.— 

By  sect.  20  of  the  Highway  Act,  1835,  if  a  surveyor  shall  neglect  his 
duty  in  anything  required  of  him  by  that  Act,  for  which  no  particular 
penalty  is  imposed,  he  shall  forfeit  for  every  such  offence  any  sum  not 
exceeding  5/.  By  sect.  94,  if  any  highway  is  out  of  repair,  justices 
may  order  a  view,  and,  if  satisfied  thereof  upon  the  view,  may  convict 
the  surveyor  who  is  liable  for  the  repair  in  any  penalty  not  exceeding 
5L,  and  shall  make  an  order  appointing  a  time  for  the  necessary  repair. 
Justices  convicted  the  appellant,  a  siirveyor,  under  sect.  20,  upon 
evidence  in  the  ordinary  way,  of  neglecting  his  duty  by  neglecting  to 
repair  a  footpath  for  which  he  was  liable.  Held,  upon  a  case  stated, 
that  the  jiistices  could  convict  for  non-repair  only  upon  adopting  the 
course  provided  by  sect.  94,  and  that  this  conviction  was  therefore 
bad.— iZoWTWon  v.  Stevenitt,  38  L.  T.  611. 

1863 

Denial  of  Obligation,  Effect  of— Under  stat.  14  &  15  Vict.  c.  16, 
districts  were  formed  and  highway  boards  constituted  for  the  manage- 
ment of  highways  in  South  Wales,  and  district  surveyors  wore 
appointed.  By  stat.  23  &  24  Vict.  c.  68,  s.  6,  the  district  surveyor  is 
to  have  *'  all  duties,  powers,  and  responsibilities  as  regards  the  parishes 
in  such  district  of  a  surveyor  elected  under  "  stat.  4  &  5  Will.  4,  c.  50 ; 
**  and  all  Acts  and  provisions  not  hereby  repealed,  applicable  to  such 
last-mentioned  surveyor,  shall,  save  as  herein  otherwise  provided, 
apply  in  like  manner  to  a  surveyor  of  highways  of  a  district  appointed 
under  this  Act " ;  and  by  sect.  43,  except  as  otherwise  provided,  all 
the  provisions  of  stat.  5  &  6  Will.  4,  c.  50,  were  to  remain  in  force  and 
be  applicable  to  the  highways  to  be  managed  under  the  later  Act,  and 
the  two  Acts  were  to  be  construed  together  as  one  Act.  Sect.  40  re- 
enacted  sect.  90  of  stat.  5  &  6  Will.  4,  c.  50,  substituting  a  summons 
on  the  district  surveyor  for  a  summons  on  the  parish  surveyor ;  but 
sect.  96  of  the  earUer  Act  was  not  expressly  re-enacted.    Held,  that 
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that  section  remained  in  force ;  and  therefore  where,  on  the  hearing 
of  a  summons  against  the  district  surveyor  for  the  non-repair  of  a 
highway  in  South  Wales,  he  denies,  on  behalf  o(  the  inhabitants  of 
the  parish,  the  obligation  to  repair^  the  justices  may  direct  an  indict- 
ment to  be  preferred  against  the  parish. — B,  y.  JumeSy  3  B.  &  S.  901 ; 
32  L.  J.  M.  C.  211 ;  9  Jur.  (N.  S.)  1126. 

1860 

Securing  Canseways  with  Posts. — ^Where  a  surveyor  was  informed 
against,  under  the  6  &  6  WiU.  4,  c.  60,  s.  24,  for  not  putting  up  posts 
or  stones  at  the  entrance  of  a  public  bridleway  and  footway : — Hdd, 
that  he  was  not  bound  to  do  so, — EUis  v.  WoodbridgCf  8  W.  E.  437 ; 
29  L.  J.  M.  0.  183;  6  Jur.  (N.  S.)  1017  ;  2  L.  T.  237. 

1842 

Neglect  of  Speoifio  Orders.— Where  a  notice  of  action  to  a  magis- 
trate was  signed  by  the  plaintiff  himself,  but  indorsed  by  his  attorney : — 
ffddf  that  the  notice  was  sufficient,  the  indorsement  by  the  attorney 
being  all  the  statute  24  Qeo.  2,  c.  44,  s.  1,  requires.  Held,  also,  that 
service  by  the  derk  of  the  attorney  was  sufficient,  and  that  the  notice 
need  not  be  served  by  the  attorney  himself.  The  defendants,  who  were 
magistrates,  directed  the  plaintiff,  a  surveyor  of  highways,  to  remove 
a  certain  nuisance  from  the  highway,  and  to  fence  a  pit  that  was 
dangerous,  and,  on  his  neglecting  to  do  so,  convicted  him  in  a  penalty 
for  having  **  wilfully  neglected  his  duty  in  not  removing,  or  causing 
to  be  removed,  certain  nuisances  in  and  upon  a  certain  highway  in 
the  said  parish,  &c.,  and  not  duly  guarding  a  dangerous  pit  l^dng  on 
the  said  highway  "  '.—Held,  that  the  conviction  was  not  warranted  by 
the  20th  or  73rd  section  of  the  Highway  Act  (5  &  6  Will.  4,  c.  60), 
and  that  it  could  not  be  supported. — Morgan  v.  Leach,  10  M.  &  W. 
658 ;  12  L.  J.  M.  C.  4. 

1840 

Proceedings— Viewer's  Eeport— Where  an  information  is  laid 
under  6  &  6  Will.  4,  c.  50,  s.  94,  that  a  highway  is  out  of  repair,  and 
the  magistrates,  pursuant  to  that  section,  appoint  a  viewer,  who 
reports  it  out  of  repair,  the  magistrates  at  the  special  sessions  are  not 
bound  by  that  report,  but  may  exercise  their  discretion  whether  they 
will  convict  the  surveyor  or  not.  If  certain  magistrates  attending  at 
special  sessions  do  not  take  part  in  a  decision  of  the  sessions,  they 
ought  not  to  be  brought  before  the  Court  of  Queen*s  Bench  on  an  ap- 
plication for  a  mandamus  in  respect  of  that  decision. — B.  v.  WiJU  JJ., 
8  D.  P.  C.  717. 


Digitized  by 


Google 


BICYCLES.  237 

BIOYUJLiES.     Se0  ExTBAOBBiNART   Traffio,  Looomotiyes, 
Obstbuctioks,  Tolls. 

1879 
A  Bioyole  is  a  Carriage— BioyoUng  Tnrionsly.— By  the  High- 
way Act,  1836  (6  &  6  Will.  4,  c.  60),  e.  78,  "  if  any  person,  driving 
any  sort  of  carriage,  shall  driye  the  same  furioasly  so  as  to  endanger 
the  life  or  limb  of  any  passenger,  every  person  so  o£Fending  *'  is  liable 
to  conyiotion.  The  appellant  rode  a  bicycle  furiously  and  injured 
a  passenger,  and  was  convicted  before  justices.  Held,  that  he  was 
<<  driving  a  carriage  *'  within  the  meaning  of  the  section,  and  was  pro- 
perly convicted.— Tay tor  v.  Goodwin,  27  W.  E.  489;  48  L.  J.  M.  C. 
104 ;  4  Q.  B.  D.  228 ;  40  L.  T.  468. 

1896 

TTse  of  Bioyole  for  Adyertisement— By  sect.  12  of  the  Liverpool 
Corporation  Act,  1889,  it  is  enacted  that  "it  shall  not  be  lawful  in 
any  street  in  the  city  to  use  any  vehicle  exclusively  or  principally  for 
the  purpose  of  displaying  advertisements  without  the  consent  of  the 
corporation."  The  appellant,  without  the  consent  of  the  corporation, 
rode  slowly  through  the  streets  on  a  bicycle,  to  which  were  affixed 
advertisements,  at  the  head  of  a  procession  of  six  similar  bicycles,  for 
the  purpose  of  adTertising  a  certain  kind  of  tea.  Held,  that  he  thereby 
used  a  vehicle  contrary  to  the  provisions  of  the  said  section.— JS7^w  t. 
Nott-Bower,  60  J.  P.  760. 

1896 
Biding  on  Footpath. — In  an  action  by  a  plaintiff  who  had  been 
convicted  for  riding  a  bicycle  on  the  footpath  contrary  to  6  &  6  Will.  4, 
c.  60,  s.  72,  against  the  police  constable  who  had  arrested  him,  the 
Coxmty  Court  judge  held  that  it  was  necessary  for  the  defendant  in 
order  to  justify  his  conduct  to  aver  that  the  plaintiff  was  riding  the 
bicycle  "to  the  injury  of  such  highway  or  to  the  injury,  interruption, 
or  personal  danger  of  any  person  travelling  thereon."  Held,  by 
Hawkins  and  Yaughan  Williams,  JJ.,  that  the  County  Court  judge 
was  wrong,  and  that  the  words  forbidding  riding  on  the  footway  were 
not  governed  by  the  words  in  the  following  part  of  the  same  section. — 
BrotherUm  v.  TitteM(yr,  60  J.  P.  72. 

1897 
Travelling  at  Night  without  Lamp— Arrest  by  Polioe  Con-* 
stable— Assault. — Sect.  86  of  the  Local  Government  Act,  1888,  which 
declares  bicycles  to  be  carriages  within  the  meaning  of  the  Highway 
Act,  and  lays  down  additional  regulations  (as  to  having  lighted  lamps 
at  night  and  as  to  the  sounding  of  a  bell)  to  be  observed  by  the  riders 
of  tihe  same,  does  not  include  the  power  given  in  sects.  78  and  79  of  the 
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Highway  Act,  183d,  to  apprehend  without  a  warrant ;  and  therefore 
a  police  constable  who  sees  a  person  o£Fending  against  such  regula- 
tions by  riding  at  night  without  a  lighted  lamp,  and  who,  in  order  to 
ascertain  the  name  and  address  of  the  offender,  who  refuses  to  stop, 
lays  hold  of  and  stops  the  bicycle,  and  thereby  throws  the  rider  off  the 
bicycle,  commits  an  assault  upon  such  offender. — Hatton  y.  Treehy^ 
46  W.  E.  6 ;  66  L.  J.  Q.  B.  729 ;  [1897]  2  Q.  B.  452 ;  77  L.  T.  309. 

1900 

Bioyole— Tolls,  Liability  to.— An  Act  of  Parliament  gaye  power 
to  charge  tolls  for  passage  over  a  certain  bridge  in  respect  of  **  eyery 
coach,  chariot  .  .  .  cart,  car,  or  other  carriage  whatsoever  with  four 
wheels  the  sum  of  f ourpence,  and  with  less  than  four  wheels  the  sum 
of  twopence,"  and  a  smaller  toll  in  respect  of  horses,  foot  passengers 
and  beasts.  Held^  that,  for  the  purposes  of  paying  toll  under  the  above 
Act,  bicycles  and  tricycles  are  carriages  within  the  meaning  of  the 
words  '*  other  carriage  whatsoever,"  and  that  any  person  when  riding 
on  the  same  oyer  the  bridge  is  liable  to  the  toll  of  twopence  as  for 
carriages  with  less  than  four  wheels,  whether  such  bicycles  or  tricydee 
have  any  luggage,  luggage  carrier,  or  goods  or  not. — Cannan  v. 
Abingdon  {Earl),  82  L.  T.  382 ;  69  L.  J.  a  B.  517 ;  [1900]  2  a  B. 
66 ;  48  W.  R.  470 ;  64  J.  P.  504. 

1903 

Tolls— Bridge— Bicycle.— By  sect,  ll  of  39  Geo.  3,  c  xxviii.,  the 
defendants,  as  owners  of  a  bridge  across  the  Severn,  were  authorized 
to  take  a  toll  of  sixpence  **for  every  sledge,  drag,  or  such-like  car- 
riage." Held  (affirming  Wright,  J.),  that  a  bicycle  did  not  come 
within  the  words  **such-like  carriage." — Smith  y.  Kynnersley,  19 
T.  L.  R.  335  (C.  A.). 

1903 

ToIIb— Bicycle— **  Carriage."— By  5  Geo.  4,  c  cxiy.,  the  defendants 
were  empowered  to  build  a  bridge  across  the  river  Teign,  and  by 
sect.  78  to  charge  the  following  tolls: — "For  every  coach,  chariot, 
hearse,  chaise,  Berlin  landau,  and  phaeton,  gig,  whiskey-car,  chair,  or 
coburg,  and  for  every  other  carriage  hung  on  springs,  the  sum  of  6rf. 
for  each  wheel,  and  for  each  horse  or  other  beast  of  draught  drawing 
the  same  the  sum  of  2c?."  Held,  that  a  bicycle  was  not  a  **  carriage  " 
within  the  meaning  of  the  section.  Decision  of  Wright,  J.,  affirmed. — 
Simpson  v.  Teignmouth  and  Shaldon  Bridge  Co,,  19  T.  L.  B.  225 
(C.  A.). 
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BBIDOES.    {See  Bailway.) 
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(1)  Liability  to  Repair. 

1802 

Who  Liable. — ^The  county  or  riding  is  liable  to  the  repair  of  a 
bridge  built  by  trustees  under  a  turnpike  Act,  there  being  no  special 
provision  exonerating  them  from  the  common  law  liability,  or  trans- 
ferring it  to  others ;  though  the  trustees  were  enabled  to  raise  tolls  for 
the  support  of  the  roads.  If  a  bridge  be  of  public  utility,  and  used 
by  the  public,  the  public  must  repair  it,  though  built  by  an  indi- 
vidual :  aliter,  if  built  by  him  for  his  own  benefit,  and  so  continued, 
without  public  utility,  though  used  by  the  public.  A  bridge  built  in 
a  public  way  without  public  utility  is  indictable  as  a  nuisance ;  and  so 
it  is  if  built  colourably,  in  an  imperfect  or  inconvenient  manner,  with 
a  view  to  throw  the  onus  of  rebuilding  or  repairing  it  immediately 
on  the  county.— i?ea;  v.  Yorkshire  (TT.  R.),  2  East,  342  ;  5  Burr.  2594; 
2  W.  Bl.  685;  Lofft,  238 ;  6  B.  B.  439. 

If  no  one  be  bound  by  tenure  or  prescription  to  repair  a  bridge,  it 
shall  be  repaired  by  the  inhabitants  of  the  county  wherein  it  is  situate. 
But  arches  which  have  been  erected,  or  serve,  for  the  purpose  of  drain- 
ing lands  on  each  side  of  a  public  road  at  times  of  inundation,  and  are 
not  absolutely  essential  to  the  passage  along  that  road,  wlU  not  be 
considered  as  bridges,  or  as  forming  part  of  a  bridge,  imless  it  shall 
appear  that  they  have  always  been  repaired  by  the  county.  Semble, 
that  they  ought  to  pass  over  some  branch  or  channel  of  a  river  in  order 
to  come  within  the  legal  definition,  and  to  render  the  county  liable. — 
Rex  V.  Oxfordshire  (1827),  5  L.  J.  (O.  S.)  M.  C.  127. 

The  word  ** riding"  in  the  Statute  of  Bridges  (22  Hen.  8,  c.  5)  is 
not  confined  to  districts  technically  called  **  ridings,**  but  comprises 
every  division  of  a  county  which  corresponds  in  its  definition  to  a 
riding.  The  Isle  of  Ely,  therefore,  which  has  a  separate  comnussion 
and  clerk  of  the  peace,  a  separate  county  rate,  and  a  separate  custos 
rottUorumt  and  of  which  isle  it  is  declared  by  statute  7  Will.  4  and 
1  Yict.  c.  53,  that  in  statutes  theretofore  or  thereafter  to  be  passed 
respecting  counties,  ridings,  or  divisions,  the  said  isle  shall  be  deemed 
and  taken  to  be  a  division  of  a  county,  is  within  the  Statute  of  Bridges, 
and  its  inhabitants  are  primd  facte  liable  to  the  repair  of  bridges 
within  it,  and  may  be  indicted  for  the  non-repair,  in  the  same  f onn  as 
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ordinary  ooiinties.  As  a  general  rule,  the  county  is  liable  to  repair 
bridges  built  by  private  indiyiduals  before  43  G^.  3,  o.  59,  if  the 
public  use  such  bridges.  But  where  the  bridge  has  been  rendered 
necessary  in  consequence  of  an  authorized  interference,  for  private 
purposes,  with  a  public  highway,  and  the  use  of  the  bridge  by  the 
public  has  been  rendered  necessary  by  such  interference,  the  parties 
80  interfering  with  the  original  highway,  and  not  the  county,  are 
bound  to  keep  the  bridge  in  repair.  When,  therefore,  to  an  indict- 
ment against  the  inhabitants  of  a  division  of  a  county  for  non-repair 
of  a  bridge,  the  plea  showed  that  certain  adventurers  had,  for  the 
purpose  of  draining  lands  for  their  own  benefit,  and  under  certain 
powers  vested  in  them,  cut  an  artificial  drain  or  river,  which  intersected 
and  obstructed  an  immemorial  highway,  and  that  they  had  erected 
the  bridge  in  question  over  the  said  drain  in  the  line  of  the  former 
highway,  and  not  upon  the  ancient  course  of  any  river,  and  that  the 
former  highway  had  been  thenceforth  carried  over  the  bridge ;  that, 
after  the  making  of  the  bridge,  the  said  drain  and  bridge,  and 
large  quantities  of  land  for  the  purpose  of  draining  which  the 
said  drain  wa«  made,  were  vested  by  Act  of  Parliament  in  a 
certain  corporation  in  trust  for  the  said  adventurers,  with  power 
to  the  said  corporation  to  levy  money  for  maintaining  the  works, 
and  that  the  drain  was  very  useful  to  the  adventurers  and  to 
the  corporation,  and  had  been  always  maintained  for  their  benefit ;  and 
that  since  the  passing  of  the  said  Act  the  drain  and  bridge  had  always 
been  vested  in  the  corporation  and  retained  by  them  for  their  own 
benefit  and  for  that  of  the  said  lands  vested  in  them,  and  for  furthering 
the  purposes  of  the  said  corporation,  and  that  the  said  corporation 
were  liable  to  repair  and  of  right  ought  to  repair  the  said  bridge  :  it 
was  held,  that  the  plea  showed  a  liability  in  the  corporation  to  repair 
the  bridge  by  reason  of  such  bridge  having  been  rendered  necessary 
through  the  interference  for  private  purposes  with  a  public  highway, 
and  that  it  furnished  a  defence  to  the  indictment.  Held,  also,  that 
the  allegation  that  the  bridge  and  drain  were  vested  in  the  corporation 
did  not  make  the  plea  double. — B,  v.  Ely  (1850),  4  New  Sess.  Cas. 
222 ;  15  Q.  B.  827 ;  19  L.  J.  M.  C.  223  ;  14  Jur.  956. 

The  county  may  be  compelled  to  repair  a  bridge  built  in  the  highway, 
and  used  by  the  public  above  forty  years,  though  originally  erected  by 
a  private  individual  for  his  own  convenience. — Bexy,  Olamorgan  (1788), 
2  East,  356,  n. ;  6  B.  B.  450,  n. 

Where  a  person  about  forty-five  years  back  erected  a  mill  and  dam 
thereto  for  his  own  profit  per  quod,  he  deepened  the  water  of  a  ford 
through  which  there  was  a  public  highway,  but  the  passage  through 
which  was,  before  the  deepening,  very  inconvenient  at  times  to  the 
public,  and  the  miller  afterwards  built  a  bridge  over  it,  which  the 
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public  liad  ever  since  used : — Held,  that  the  county,  and  not  the  miller, 
were  chargeable  with  the  reparation. — Rex  t.  Kent  (1814),  2  M.  &  8. 
612 ;  15  R  R.  330. 

To  render  the  inhabitants  of  a  county  liable  for  the  repair  of  a  bridge 
built  by  a  private  individual,  and  used  by  the  public,  mere  utility  to 
and  user  by  the  public  are  not  conclusive  against  the  county ;  nor,  on 
the  other  hand,  is  it  necessary  in  every  case  to  prove,  in  addition  to  such 
utility  and  user,  any  overt  act  of  acquiescence  or  adoption  by  the 
county.  It  is  in  each  case  for  the  jury  to  say  whether  the  evidence  of 
utility  and  user  is  sufficient,  imder  all  the  circumstances  of  the  case, 
to  show  a  dedication  to  and  adoption  by  the  county.  In  the  latter 
event  only  will  the  county  be  liable  to  repair  the  bridge. — E.  v.  South- 
ampt(m  (1887),  67  L.  T.  261 ;  66  L.  J.  M.  C.  112;  19  Q.  B.  D.  690;  16 
Cox,  C.  C.  271 ;  62  J.  P.  62.  Decision  of  Divisional  Court  (66  L.  T. 
322,  infra)  in  part  dissented  from. 

A  county  is  not  liable  to  repair  any  bridge  dedicated  to  public  use 
unless  there  is  evidence  of  acquiescence  on  the  part  of  the  county  in 
such  dedication,  or  unless  such  bridge  is  in  connection  with  two 
portions  of  a  highway  already  existing  before  such  bridge  was  built. 
The  words  ** bridges  broken  in  the  highways"  in  the  preamble  of  the 
Statute  of  Bridges,  1530,  refer  to  bridges  out  of  repair  between  such 
existing  highways,  and  sect.  21  of  the  Highways  Act,  1835,  does  not 
extend  the  meaning  to  bridges  to  be  thereafter  connected  with  any 
new  highways.  Mere  public  user  of  a  bridge  is  not  sufficient  evidence 
of  acquiescence  by  the  county.  A  county  corporate  of  a  town  is  the 
same  to  all  intents  and  purposes  as  a  county  or  shire. — E»  v.  South' 
ampton  (1886),  35  W.  B.  10;  65  L.  J.  M.  C.  168;  17  Q.  B.  D.  424;  66 
L.  T.  322;  16  Cox,  C.  C.  117 ;  60  J.  P.  773.    (See  S.  C,  supra.) 

1903 

Bridge,  Eepair  of— Liability  of  County  Counoil— Bridges 
Act,  1803. — ^This  was  an  action  by  the  Attorney-General  on  the  rela- 
tion of  the  Doncaster  Bural  District  Council  and  by  the  district 
council  for  a  declaration  that  the  defendants,  the  County  Council  of 
the  West  Biding  of  Yorkshire,  were  liable  for  the  repairs  of  a  certain 
public  county  bridge  known  as  Auckley  Bridge,  in  the  parish  of 
Auckley,  in  the  administrative  county  of  the  West  Biding  of  York- 
shire, and  for  a  mandatory  injunction  requiring  them  to  repair  the 
bridge  forthwith.  The  bridge  is  situated  within  the  district  of  which 
the  plaintiffs,  the  Doncaster  Brntil  District  Council,  are  the  local 
authority,  and  it  carries  the  public  highway  leading  from  Doncaster 
to  Lincoln.  The  plaintiff  council  alleged  tJiat  this  bridge  had  been 
used  by  the  public  since  a  period  anterior  to  the  Coimty  Bridges  Act, 
1803,  and  that  the  inhabitants  of  the  West  Biding  of  Yorkshire  had 
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always  been  liable  to  repair  it,  and  that  this  liability  was  now  imposed 
on  the  defendants.  The  defendants  denied  their  liability.  It  was 
suggested  by  the  defendants  that  the  bridge  was  built  under  the 
powers  of  an  Act  passed  in  1774  for  the  enclosure  of  certain  lands  in 
the  parish  of  Finningley,  which  then  included  the  township  of  Auckley . 
By  the  award  made  by  the  Finningley  Commissioners  it  was  ordered 
that  a  drain  or  cut  should  be  made  through  the  lands  of  Mr.  C.  W. 
Ohilders,  commimicating  at  either  end  with  the  River  Tame,  with  a 
view  to  straightening  the  course  of  the  river.  This  drain  crossed  the 
highway  at  the  point  where  Auckley  Bridge  now  was,  and  the  sugges- 
tion was  that  the  bridge  was  built  as  part  of  the  construction  of  the 
Childers  drain,  and  that  on  that  hypothesis  it  was  repairable  by 
Mr.  Childers  (or  his  successors),  since  the  drain  was  cut  for  the  private 
benefit  of  his  land.  It  was  further  suggested  that  the  bridge  was 
repairable  by  the  parish,  there  being  some  evidence  that  on  previous 
occasions  the  bridge  had  been  repaired  at  the  expense  of  the  parish. 
Sekewich,  J.,  Jiddj  that  the  defendants  were  liable  to  repair  the 
bridge. — Doncaster  Rural  District  Council  v.  Yorkshire  County  Council 
(TT. /?.),  19T.  L.R.  192. 

1814 

In  Time  jof  Floods. — Upon  a  verdict  of  not  guilty  to  an  indictment 
against  the  inhabitants  of  a  county  for  not  repairing  a  public  bridge, 
it  is  competent  to  the  defendants  to  give  evidence  of  the  bridge  having 
been  repaired  by  private  individuals.  A  bridge  may  be  a  public  bridge 
which  is  used  by  the  public  at  all  such  times  as  are  dangerous  to  pass 
through  the  river.— i?ea;  v.  NorthampUm,  2  M.  &  S.  262 ;  15  R.  R.  241. 

A  bridge  used  only  on  occasion  of  floods,  and  lying  out  of  and 
alongside  the  road  commonly  used,  was  held  a  public  bridge,  and  the 
coimty  liable  to  repair  it. — Rex  v.  Devon  (1824),  R.  &  M.  144. 

A  bar  across  a  public  bridge,  kept  locked  except  in  times  of  flood,  is 
conclusive  evidence  that  the  public  have  only  a  limited  right  to  use 
the  bridge  at  such  times ;  and  if  an  indictment  for  not  keeping  it  in 
repair  states  that  it  is  used  by  the  King's  subjects  *'  at  their  free  will 
and  pleasure,"  the  variance  is  fatal. — Rex  y,  Buckingham  {Marquis) 
(1816),  4  Camp.  189. 

1811 

Corporation— By  Prescription.— Though  a  charter  of  Edward  VI., 
granted  upon  the  recited  prayer  of  the  inhabitants  of  the  borough  of 
Stratford-upon-Avon,  ''that  the  king  would  esteem  them,  the  inhabi- 
tants, worthy  to  be  made,  reduced,  and  erected  into  a  body  corporate 
and  politic,"  and  thereupon  proceeding  to  "grant  (without  any  word 
of  confirmation)  unto  the  inhabitants  of  the  borough,  that  the  same 
borough  should  be  a  free  borough  for  eyer  thereafter  " ;  and  then  pio- 
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ceeding  to  incoiporate  tliem  by  the  name  of  the  bailiffs  and  bnrgesseSy 
&c. ;  wonld,  without  more,  imply  a  new  incorporation ;  yet  where  the 
same  charter  recited  that  it  was  an  ancient  borough,  in  which  a  guild 
was  theretofore  founded  and  endowed  with  lands  out  of  the  rents, 
revenues,  and  profits,  of  which  a  school  and  almshouse  were  main- 
tained, and  a  bridge  was  trom,  time  to  time  kept  up  and  repaired ; 
which  guild  was  then  dissolved,  and  its  lands  lately  come  into  the 
king's  hands ;  and  further  reciting  that  the  inhabitants  of  the  borough, 
from  time  immemorial,  had  enjoyed  franchises,  liberties,  free  customs, 
jurisdictions,  privileges,  exemptions,  and  immunities,  by  reason  and 
pretence  of  the  guild  and  of  charters,  grants,  and  confirmations  to  the 
guild,  and  otherwise,  which  the  inhabitants  could  notthenhold  and  enjoy 
by  the  dissolution  of  the  guild,  and  for  other  causes,  by  means  whereof 
it  was  likely  that  the  borough  and  its  government  would  fall  into  a 
worse  state  without  speedy  remedy ;  and  thereupon  the  inhabitants  of 
the  borough  had  prayed  the  king's  favour  for  bettering  the  borough 
and  government  thereof,  and  for  supporting  the  great  charges  which 
from  time  to  time  they  were  bound  to  sustain,  to  be  deemed  worthy  to 
be  made,  &c.,  a  body  corporate,  &o, :  and  thereupon  the  king,  after 
granting  to  the  inhabitants  of  the  borough,  to  be  a  corporation  (as 
before  stated),  granted  them  the  same  bounds  and  limits  as  the  borough 
and  the  jurisdiction  thereof  from  time  immemorial  had  extended  to : 
And  then  the  king,  <<  willing  that  the  almshouse  and  school  should  be 
kept  up  and  maintained  as  theretofore  (without  naming  the  bridge), 
and  that  the  great  charges  to  the  borough  and  its  inhabitants  from 
time  to  time  incident,  might  be  thereafter  the  better  sustained  and 
supported,  granted  to  the  corporation  the  lands  of  the  late  guild: 
And  it  further  appearing  by  parol  testimony,  as  far  back  as  living 
memory  went,  that  the  corporation  had  always  repaired  the  bridge : — 
Held,  that,  taking  the  whole  of  the  charter  and  the  parol  testimony 
together,  the  preponderance  of  the  evidence  was,  first,  that  this  was  a 
corporation  by  prescription,  though  words  of  creation  only  were  used 
in  the  incorporating  part  of  the  charter  of  Edward  VI.  Secondly,  that 
the  burden  of  repairing  the  bridge  was  upon  such  prescriptive  corpora- 
tion during  the  existence  of  the  guild  before  that  charter ;  though  the 
guild,  out  of  their  revenues,  had  in  fact  repaired  the  bridge ;  which  was 
only  in  ease  of  the  corporation  and  not  ratione  tenurce ;  and  that  the 
corporation  were  still  bound  by  prescription,  and  not  merely  by  tenure ; 
and  therefore  that  a  verdict  against  them  upon  an  indictment  for  the 
non-repair  of  the  bridge,  charging  them  as  immemorially  bound  to 
repair  it,  was  sustainable. — Rex  v.  Stratford-upon-Avon  Corp,,  14 
East,  348. 
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1817 

Hundred  Cliargeable  by  Prescription  with  Bepair.— A  hundred 
may  be  charged  by  prescription  with  the  reparation  of  a  bridge ;  and 
this  although  it  appears  that,  by  a  statute  within  time  of  legal 
memory,  one  of  the  townships  parcel  of  the  hundred  was  then  annexed 
to  it.— ifex  V.  Ostpestry,  6  M.  &  S.  361 ;  18  E.  R.  398. 

1833 

Liability  of  Parish. — ^A  parish  may  be  indicted  for  non-repair  of  a 
bridge,  without  stating  any  other  groimd  of  liability  than  immemorial 
usage.— jB«c  v.  Hendon,  4  B.  &  Ad.  ^8 ;  2  L.  J.  M.  0.  65. 

The  5  &  6  Will.  4,  c.  50,  s.  5,  does  not  transfer  to  parishes  the 
liability  to  repair  a  bridge  which  the  inhabitants  of  a  half  himdred 
have  always  repaired  out  of  the  hundred  rate  made  on  the  half 
hundred.— i2.  v.  Chart  and  Longbridge  (1870),  22  L.  T.  416;  39  L.  J. 
M.  C.  107 ;  L.  R.  1  C.  0.  237 ;  18  W.  R.  791 ;  11  Cox,  0.  C.  302. 

1881 

County  Bridge— When  within  Hnnioijial  Bonndary.- Where  a 

toll  bridge  has  been  built,  and  a  turnpike  road  made  in  connection 
with  it  imder  a  local  Act,  on  the  termination  of  the  period  of  the  trust, 
though  the  bridge  is  within  the  boundaries  of  a  municipal  borough,  it 
becomes  such  a  coimty  bridge  imder  33  &  34  Yict.  c.  73,  s.  12,  as  to 
make  it  repairable  by  the  inhabitants  of  the  county  unless  there  is 
some  immemorial  usage  imposing  a  liability  on  the  inhabitants  of  the 
borough  to  repair  all  bridges  within  its  boundaries.  A  toll  bridge  was 
made  oyer  the  B.  river  at  W.  for  the  purpose  of  connecting  the  back 
streets  of  W.  with  the  county  districts  on  the  other  side  of  the  river. 
A  turnpike  road  was  made  in  connection  with  the  bridge ;  both  the 
road  and  the  bridge  were  constructed  under  one  Act.  There  were 
separate  trusts  of  the  bridge  and  the  road,  but  the  trustees  of  the  one 
were  trustees  of  the  other.  This  bridge  was  within  the  municipal 
boundaries  of  the  borough  of  W.  On  the  expiration  of  the  trust  the 
coimty  repaired  the  road,  but  the  bridge  was  allowed  to  fall  into  dis- 
repair. The  coimty  of  D.,  in  which  the  bridge  was  situated,  was 
thereupon  indicted  for  its  non-repair,  and  was  found  guilty : — Held, 
upon  the  argument  for  a  new  trial,  that  the  county  was  rightly  con- 
victed ;  and  that,  as  there  was  nothing  shown  in  the  case  to  cast  the 
liability  to  repair  on  the  borough  in  which  the  bridge  was  situated,  on 
the  expiration  of  the  period  of  the  trust  affecting  the  bridge,  it  became 
a  coimty  bridge  repairable  by  the  Lnhabitants  of  the  coimty  undw 
33  &  34  Vict.  c.  73,  s.  12,— B.  v.  Dorset  {Inhabitants),  45  L.  T.  308. 

1842 

Batione   Tennrse— Bridge—Lease— Owner  or  Ooeupier.— At 

common  law  the  liability  to  repair  bridges  ratione  tenune  is  thrown 
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ultimately  on  the  owner,  as  between  him  and  the  occupier  of  the  land. 
Where  a  lessee  of  lands,  of  which  the  owners  were  liable  to  the  repair 
of  a  bridge  ratione  Unurce^  covenanted  to  pay  his  rent  **  free  and 
dear  of  all  taxes  and  deductions,  parliamentary  or  parochial,"  and 
by  certain  local  Acts  it  was  provided  that  the  owners  of  these  lands 
might  hold  meetings  and  make  at  such  meetings  rates  and  assessments 
on  the  lands  for  the  purpose  of  such  repair : — Held,  that  such  a  rate 
was  not  a  parliamentary  or  parochial  tax,  and  consequently  that  the 
occupier  was  not  liable  to  pay  it  in  addition  to  his  rent. — BcJcer  v. 
Oreenhill,  11  L.  J.  Q.  B.  161;  3  Q.  B.  148;  2  G.  &  D.  435;  6 
Jur.  710. 

An  infant,  eleven  years  old,  inherited  land  charged  with  repair  of  a 
bridge.  His  guardian  in  socage  resided  on  the  property ;  the  infant 
did  not,  except  on  occasional  visits.  Held,  (1)  That  though  the  infant 
was  actually  seised,  yet,  being  so  by  the  possession  of  his  guardian, 
he  was  not  such  owner  or  occupier  of  the  land  as  to  be  chargeable  by 
indictment  for  non-repair  of  the  bridge.  (2)  That  the  guardian  was 
such  an  owner  and  occupier.  Sembhy  that  infancy  would  not  exempt 
a  party,  liable  in  other  respects,  from  indictment  for  such  non-repair, 
if  there  were  no  other  person  against  whom  performance  of  the  repairs 
could  be  enforced.  Qucere,  whether  an  owner,  who  is  not  the  occupier 
of  lands  charged  with  the  repair  of  a  bridge,  be  indictable  for  non- 
repairs.—.Bea;  V.  Sutton  (1835).  3  A.  &  E.  597 ;  1  H.  &  W.  428j  5 
N.  &  M.  353;  4  L.  J.  K  B.  215. 

1813 

Indictment. — Indictment  charging  an  individual  with  the  repair  of 
a  bridge  by  reason  of  his  being  owner  and  proprietor  of  a  certain  navi- 
gation is  not  equivalent  to  charging  him  ratione  ienurce,  but  is 
erroneous;  and  if  judgment  be  given  thereon,  upon  error  brought,  it 
will  be  reversed.  It  seems  that  a  coimt  charging  him  by  reason  of 
being  owner  of  a  navigation  imder  a  private  Act  of  Parliament  must 
set  forth  the  Act.— i?cx  v.  KerrUon,  1  M.  &  S.  435 ;  14  E.  E.  491. 

An  indictment  stated  that  an  ancient  bridge  situate  within  the 
parishes  of  M.  and  P.  was  out  of  repair,  and  that  the  inhabitants  of 
the  said  parish  of  P.  and  town  of  M.  aforesaid,  from  time  immemorial, 
by  reason  of  the  tenure  of  certain  lands  in  the  said  parish  of  P.  and 
town  of  M.,  have  repaired  the  bridges.  Held,  upon  error,  that  the 
indictment  was  bad,  because  it  did  not  appear  that  the  bridge  was  situate 
within  the  town,  and  therefore  that  the  inhabitants  of  the  town  were  not 
liable  unless  a  special  consideration  were  shown ;  and  that  here  no  suffi- 
cient consideration  was  shown,  inasmuch  as  the  inhabitants  could  not 
hold  land,  and  therefore  could  not  be  liable  by  reason  of  law. — Bex 
V.  Fenegoes  and  Machynlleth  {1S2S),  2  B.  &  0.  166;  3  D.  &  E.  388; 
26  E,  E.  294. 
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1832 

Evidence— Footbridge. — ^To  an  indiotment  against  the  inhabitants 
of  a  county  for  the  non-repair  of  a  footbridge,  they  pleaded  that  it  was 
parcel  of  a  carriage  bridge  which  A.  B.  was  bound  to  repair  ratione 
tenures,  Eeplication  admitted  the  liability  of  A.  B.  to  repair  the 
carriage  bridge,  but  denied  that  the  footbridge  was  parcel  of  the  same; 
whereupon  issue  was  joined.  The  evidence  was  that  the  carriage 
bridge  mentioned  in  the  pleadings  had  been  built  before  1119,  and 
that  certain  abbey  lands  had  been  ordained  for  the  repairs  of  the  same, 
and  the  proprietors  of  those  lands  (of  which  those  mentioned  to  be 
held  by  A.  B.  were  part)  had  always  repaired  the  bridge  so  built. 
In  1736  the  trustees  of  a  turnpike  road,  with  the  consent  of  a  certain 
number  of  the  proprietors  of  the  abbey  lands,  constructed  a  wooden 
footbridge  along  the  outside  of  the  parapet  of  the  carriage  bridge, 
partly  connected  with  it  by  brickwork  and  iron  pins  and  partly 
resting  on  the  stonework  of  the  bridge.  Held,  that  this  (being  the 
footbridge  mentioned  in  the  indictment)  was  not  parcel  of  the  carriage 
bridge  which  A.  B.  was  boimd  by  tenure  to  repair;  and  consequently 
that  the  county  was  liable  to  repair  the  footbridge. — Rex  v.  Middlesex, 
3  B.  &  Ad.  201 ;  1  L.  J.  M.  0.  16. 

Indictment  against  a  county  for  not  repairing  a  bridge.  Plea,  that 
J.  S.  is  liable  ratione  tenures.  The  plea,  not  sustained  by  evidence,  that 
tlie  estate  of  J.  S.  was  part  of  a  larger  estate,  which  part  J.  S.  purchased 
of  the  former  owner,  who  retained  the  rest  in  his  own  hands,  and  as  well 
before  the  purchase  as  since  has  repaired  the  bridge.  But  where  in 
such  case  the  county  was  found  guilty,  the  Court  gave  leave  to  stay 
the  judgment,  upon  payment  of  costs,  until  another  indictment  was 
preferred  in  order  to  try  the  liability. — Bex  v.  Oxfordshire  (1812), 
16  East,  223. 

On  the  trial  of  an  indictment  for  the  non-repair  of  a  public  bridge, 
which  alleged  no  liability  ratione  tenurce,  the  defendants  produced  a 
record  of  a  presentment,  at  a  sheriff's  toum,  against  the  Bishop  of 
Lincoln,  in  the  reign  of  Edward  III.,  which  charged  him  with  the 
liability  of  repairing  the  bridge,  which  he  denied ;  and,  the  present- 
ment having  been  removed  into  the  Court  of  King's  Bench,  the  jury, 
on  the  trial,  found  a  verdict  for  the  bishop,  and  also,  upon  inquiry, 
stated  that  there  was  a  bridge,  but  that  they  were  ignorant  who  ought 
to  repair  it ;  that  it  had  been  constructed  about  sixty  years,  partly 
from  the  alms  of  the  men  of  the  ooimty  and  partly  from  the 
charitable  contribution  of  a  Bishop  of  Lincoln  who  was  passing 
through  the  county.  A  privy  seal  directing  a  grant  of  pontage  to  the 
men  of  K,,  which  recited  that  the  bridge  was  ruinous,  and  that  no 
one  was  bound  to  repair  it,  and  also  the  grant  of  pontage  itself,  were 
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pTodaoed.     Held,  that  they  were  properly  reoeived  in  evidence. — 
B.  V.  SuUon  (1838),  7  L.  J.  Q.  B.  205 ;  3  N.  &  P.  669 ;  8  A.  &  E.  616. 

1830 

Flnmen  yel  onrau  aquSB*— The  inhabitants  of  a  county  are  bound 
by  common  law  to  repair  bridges  erected  over  such  water  only  as 
answers  the  description  oi  flnmen  vel  curaus  aquce,  that  is,  water  flowing 
in  a  channel  between  banks  more  or  less  defined,  although  such 
channel  may  be  occasionally  dry ;  and  therefore,  where  the  road  by 
which  a  bridge  was  approached  passed  between  meadows  which  were 
occasionally  flooded  by  a  river,  and  for  convenient  access  to  the  bridge 
a  raised  causeway  had  been  made,  having  arches  or  culverts  at 
intervals  for  the  passage  of  the  flood  water,  which  were  equally 
necessary  to  the  safety  of  the  main  bridge  and  the  causeway ;  it  was 
held,  that  the  inhabitants  of  the  county  were  not  bound  to  repair  such 
arches  being  at  the  distance  of  more  than  300  feet  from  the  end  of  the 
main  bridge.— i?ea;  v.  Ox/ordshirey  1  B.  &  Ad.  289 ;  8  L.  J.  (0.  8.) 
K  B.  354. 

"Whether  a  building  »uper  flumen  seu  cursum  aqwje  is  a  bridge  or  a 
culvert  is  a  question  of  fact  for  the  jury ;  and  it  is  not  necessarily  a 
bridge,  in  point  of  law,  because  it  is  super  flumen  seu  cursum  aqttce, — 
Bex  V.  Whitney  (1835),  4  L.  J.  M.  0.  86 ;  4  N.  &  M.  594 ;  3  A.  & E.  69; 
7  0.  &  P.  208 ;  1  H.  &  W.  147. 

It  is  not  essential  to  a  **  bridge,"  in  the  legal  sense  of  the  word,  that 
it  should  be  a  structure  over  water  which  flows  at  all  times.  A 
structure  called  **  Swarkestone  Bridge"  was  1,275  yards  long ;  at  the 
eastern  end  were  five  arches,  under  which  the  Eiver  Trent  flowed ;  at 
the  western  end  eight  arches,  under  one  of  which  a  stream  constantly 
flowed.  The  rest  of  the  space  consisted  of  a  raised  causeway,  at 
different  intervals  in  which  there  were  twenty-nine  arches,  under  most 
of  which  there  were  pools  of  water  at  all  times,  and  under  all  of  which 
the  water  of  the  Trent  flowed  in  time  of  flood.  There  was  no  interval 
of  causeway  between  the  arches  of  the  length  of  300  feet.  The  county 
of  Derby  had  immemorially  repaired  the  whole  structure.  On  an  indict- 
ment against  the  inhabitants  of  the  county  for  the  non-repair  of  the 
structure,  describing  the  whole  as  a  bridge: — ffeld,  that  it  was  properly 
BO  described  and  that  the  verdict  was  properly  entered  for  the  Oown. — 
B.  V.  Derbyshire  (1842),  2  G.  &  D.  97  ;  2  Q.  B.  745  ;  11  L.  J.  M.  0.  51 ; 
6  Jur.  483. 

1881 

Colyert  only  necessary. — ^By  the  statute  43  Geo.  3,  c.  69,  s.  5,  no 
bridge  thereafter  to  be  erected  or  built  is  to  be  repairable  at  the 
ezx>ense  of  the  county,  unless  erected  under  the  direction  of  the  county 
surveyor,  &c.    This  applies  only  to  bridges  newly  built,  not  to  a  bridge 
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merely  widened  or  repaired  since  the  passing  of  the  Act.  Trustees 
under  a  turnpike  Act  haying  built  a  bridge  across  a  stream,  where  a 
culvert  would  have  been  sufficient,  but  a  bridge  is  better  for  the 
public,  the  county  cannot  refuse  to  repair  such  bridge  on  the  ground 
that  it  was  not  absolutely  necessary. — Bex  v.  Lancashir€f  2  B.  &  Ad. 
813;  IL.  J.  M.  0.  1. 

1867 
Pleading — ^Bridge  —  Street.  —  Declaration  that  the  plaintiff  was 
possessed  of  land  forming  part  of  the  bed  of  a  canal,  and  that  the 
defendants  erected  a  bridge — ^to  wit,  a  bridge  across  the  said  canal —and 
also  certain  walls  under  and  adjoining  thereto,  and  that  the  defendants, 
wrongfully  and  against  the  will  of  the  plaintiff,  caused  the  said  bridge 
and  walls  to  be  so  built  and  constructed  that  parts  of  the  same 
extended  and  projected  above  and  over  parts  of  the  said  land  of  the 
plaintiff.  The  defendants  pleaded  that  the  several  acts,  &c.  of  which 
the  plaintiff  complained  were  lawfully  done  by  the  defendants  under 
and  in  pursuance  of  the  powers  given  to  the  defendants  by  the  8  &  9 
Vict.  c.  oxli.,  intituled,  &c.  Heldy  on  demurrer,  that  the  plea  was  good. 
^Beaver  v.  Manchester  Corp,,  4  Jur.  (N.  S.)  23 ;  8  El.  &  Bl.  44 ;  26 
L.  J.  Q.  B.311. 

1862 

Bridge— Isle  of  Wight— Construction  of  Statute- Footbridge. 

— ^The  Isle  of  Wight  is  a  division  of  the  county  of  Southampton,  but 
has  no  separate  commission  of  the  peace.  Before  1842  all  public 
bridges  in  the  Isle  of  Wight  not  repairable  by  tenure  were  repaired 
either  by  the  tithings  in  which  they  were  situate  or  by  rates,  in  the 
nature  of  county  rates,  levied  on  all  the  parishioners  in  the  island, 
under  the  following  arrangement: — The  Isle  of  Wight  having  been 
assessed  to  the  general  county  rate,  and  appeals  against  such  assess- 
ment having  been  made,  in  1774  an  arrangement  was  made,  by  an 
order  of  quarter  sessions  and  by  consent,  fixing  certain  proportions 
to  be  paid  by  the  parishes  in  the  Isle  of  Wight  towards  this  general 
county  rate,  but  leaving  the  expense  of  bridges  and  houses  of  correc- 
tion to  be  raised  by  a  local  rate ;  *'  the  said  island  being  adjudged  and 
declared  not  to  be  liable  to  pay  to  the  county  bridge  rate  or  to  the 
house  of  correction  :  the  Isle  of  Wight  agreeing  to  erect  and  maintain 
houses  of  correction  and  bridges  within  the  island  at  its  own  expense." 
Accordingly,  from  1774  the  practice  was  for  the  quarter  sessions  of  the 
county,  on  the  application  of  the  justices  for  the  Isle  of  Wight  divi- 
sion, to  lay  a  rate,  in  the  nature  of  a  county  rate,  on  every  parish  in 
the  island  for  the  rep€ur  of  the  bridges  and  bridewell  in  the  island;  and 
thb  local  rate,  and  not  the  general  county  rate,  was  always  expended 
in  such  repairs.    In  1813  a  local  Act  of  Parliament  passed,  by  which 
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Commissioners  were  appointed  for  managing  the  roads  and  highways 
in  the  island,  and  which  enacted  that  all  bridges,  &c.  which  had, 
previous  to  the  passing  of  the  Act,  been  repaired  by  any  tithings,  &o. 
shonld  for  the  future  be  repaired  in  the  same  manner  and  by  such 
ways  and  means  as  other  bridges,  usually  called  county  bridges,  within 
the  island  had  been  accustomed  to  be  repaired.  Held,  that  all  bridges 
which,  at  the  time  when  the  local  Act  passed,  were  repairable  by  the 
tithings  were  thenceforward  repairable  by  the  county  generally ;  and 
that  the  conventional  mode  of  assessing  the  island  alone  to  a  rate  for 
the  repairs  of  its  bridges  and  bridewell  under  the  arrangement  of 
1774  could  not  affect  the  legal  liability  of  the  county,  or  be  any 
answer  to  an  indictment  against  it  for  non-repair  of  such  bridges.  A 
bridge  in  the  Isle  of  Wight  was,  after  the  passing  of  the  above  local 
Act,  wholly  rebuilt  by  order  of  the  justices  for  the  island  division  out 
of  the  island  rate  before  mentioned.  The  construction  of  the  new 
bridge  was  materially  different  from,  and  it  stood  higher  up  the  stream 
than,  the  former  bridge.  None  of  the  forms  required  by  the  43  Geo.  3, 
c.  49,  were  observed  in  building  the  new  bridge.  Held,  that  the 
county  remained  liable  to  repair  the  new  bridge.  A  footbridge, 
formed  by  three  planks  about  nine  or  ten  feet  long  and  a  hand-rail, 
which  carries  a  public  footpath  over  a  small  stream  is  not  such  a 
bridge  as  the  county  is  bound  to  repair. — B,  v.  SotUhampton,  21 
L.  J.  M.  C.  201 ;  18  Q.  B.  841 ;  17  Jur.  254. 

1846 

Part  of  Bridge  in  different  Counties— Corporation— Effect  of 
6  &  6  WilL  4,  C.  76.— By  statute  2  &  3  Will.  4,  c.  64,  a  certain  part 
of  the  parish  of  F.,  in  the  county  of  Wilts,  was  included  within  the 
city  of  New  Sarum,  which  is  not  a  county  of  itself,  but  which,  after  the 
passing  of  5  &  6  Will.  4,  c.  76,  had  a  separate  court  of  quarter  sessions. 
Held,  that  after  the  passing  of  the  last-mentioned  statute  the  city  of 
New  Sarum  was  not  liable  to  the  repair  of  a  public  bridge  locally 
situated  within  the  part  of  the  parish  of  F.  so  included  within  the 
city.— /?.  V.  New  Sarum,  15  L.  J.  M.  C.  15 ;  2  New  Sess.  Cas.  133 ;  7 
Q.  B.  241 ;  10  Jur.  176. 

By  2  &  3  Will.  4,  c.  64,  s.  26,  the  isolated  parts  of  coimties  described 
in  the  schedule  to  the  Act  were,  as  to  the  election  of  members  of 
Parliament,  to  be  considered  as  forming  parts  of  the  respective  counties 
mentioned  in  the  fourth  column  of  the  schedule,  and  by  sect.  38  no 
inaccurate  description  in  the  Act  or  schedule  was  to  prevent  or  abridge 
the  operation  of  the  Act  with  respect  to  the  subject  of  such  description, 
provided  it  should  be  so  designated  as  to  be  commonly  understood. 
The  schedule  described  an  isolated  part  to  consist  of  ''part  of  G. 
parish,"  and  to  belong  to  "  Brecknockshire,"  to  be  locally  situate  in 
''Brecknockshire  or  Badnorshire,"  and  in  the  fourth  column  stated 
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«  Brecknockshire  "  to  be  the  county  to  which  it  was  to  be  annexed. 
By  7  &  8  Vict.  c.  61,  every  part  of  a  county  which  is  detached  from  the 
main  body  of  such  county  shall  be  considered  for  all  purposes  as 
forming  part  of  that  county  of  which  it  is  considered  a  part  for  election 
purposes,  imder  2  &  3  Will.  4,  c.  64.  On  an  indictment  against 
the  inhabitants  of  Brecknockshire  for  non-repair  of  half  a  county 
bridge,  a  special  verdict  found  that  the  bridge  was  situate  in  the 
parish  of  G.,  which  lay  partly  on  the  right  and  partly  on  the  left  bank 
of  the  river  Wye,  the  whole  of  that  part  on  the  left  bank  being  in  the 
county  of  Eadnor ;  that  the  mid- channel  of  the  river  Wye  has  always 
formed  the  boimdary  between  the  counties  of  Brecon  and  Badnor,  both 
above  and  below,  and  partly  through  the  parish  of  G.,  and  before 
2  &  3  Will.  4,  c.  64,  the  boundary  proceeded  at  a  certain  point  in  the 
parish  from  the  mid-channel  to  the  right  bank  of  the  river,  and  thence 
in  and  through  a  part  of  the  parish  until  it  returned  to  the  mid- 
channel  of  the  river  at  the  extremity  of  the  parish,  and  included  in  the 
county  of  Eadnor  part  of  the  river  and  470  acres  of  the  parish  lying  on 
the  right  bank ;  that  no  other  portion  of  the  parish  of  G.  on  the  right 
bank  of  the  river  than  the  said  470  acres  is  or  ever  was  in  the  county 
of  Eadnor,  and  that  no  part  of  the  said  parish  which  up  to  the  passing 
of  2  &  3  Will.  4,  c.  64,  was  situate  in  the  county  of  Eadnor,  was 
isolated  or  detached  from  the  remainder  of  the  said  county  unless  the 
said  470  acres  were  so  isolated  or  detached;  that  the  bridge  in 
question  is  built  across  the  Wye  between  the  points  where  the 
boundary  left  and  returned  to  the  mid-channel ;  that  the  only  part  of 
the  bridge  which  is  out  of  repair  is  that  extending  from  the  mid- 
channel  to  the  right  bank  of  the  river : — Heldy  that,  notwithstanding 
the  misdescription  in  the  schedule,  the  470  acres  of  the  parish  of  G., 
though  not,  strictly  speaking,  either  **  isolated  *'  or  **  detached  "  from 
the  main  body  of  the  county  of  Eadnor,  must,  upon  the  facts  foimd, 
be  taken  to  be  the  part  of  the  parish  described  in  the  schedule,  and 
that  it  therefore  became,  under  the  two  statutes,  a  part  of  the  county  of 
Brecon  for  all  purposes,  including  the  liability  to  repair  half  the 
bridge.  Heldf  also,  that  the  Acts  must  be  read  as  transferring  not 
only  the  470  acres  of  land,  but  half  of  the  river  abutting  upon  them, 
and  that  the  future  boundary  between  the  counties  would  run  wholly 
along  the  mid-channel  of  the  river. — R,  v.  Brecknockshire  (1850), 
19  L.  J.  M.  0.  203 ;  4  New  Sess.  Oas.  272 ;  15  Q.  B.  813. 

1890 

Bridge  in  two  Counties— Local  Ooyemment  Act,  1888.— 

A  bridge  at  B.  was  partly  within  the  county  of  Staffordshire  and 
partly  within  the  county  of  Derbyshire.  By  a  local  Act  (22  &  23  Vict 
OfCxxxvi.)  the  expenses  of  maintaining  it  were  to  be  borne  in  equal 
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moieties  by  the  respective  county  rates.  B.  was  an  urban  sanitary 
district  partly  within  the  two  counties.  Under  the  provisions  of  the 
Local  Gbvemment  Act,  1888,  s.  50  (1)  (b),  B.  became  wholly  included 
in  the  county  of  Staffordshire.  Heldy  on  a  case  stated  under  sect.  29 
of  the  Local  Government  Act,  1888,  that,  notwithstanding,  this,  the 
local  Act  remained  in  force,  and  both  coimties  were  stiU  liable  to  pay 
equally  for  repairs.  Per  Cave,  J. :  **This,  if  the  bridge  had  been  an 
ordinary  coimty  bridge,  would  have  made  the  county  of  Stafford  liable 
for  all  the  expenses  of  the  repairs  of  the  bridge.  But  soot.  125  of  the 
Local  Government  Act  enacts  that,  save  so  far  as  may  be  necessary  to 
give  effect  to  this  Act,  nothing  shall  prejudicially  alter  or  affect  the 
operation  of  any  .  .  .  local  Act  of  Parliament."  The  local  Act  here 
makes  both  counties  liable  equally  for  the  expenses  of  the  bridge.  As 
nothing  in  the  Local  Government  Act  is  to  affect  the  local  Act,  the  two 
counties  still  remain  equally  liable. — Staffordshire  and  Derbyshire 
County  Councils,  In  re,  54  J.  P.  566. 

1843 

Bepair  of  Bridge— Inefficiency  of  Lidictment—Upon  an  indict- 
ment against  the  inhabitants  of  a  township,  charging  them  with  the 
repair  of  a  bridge  by  a  prescriptive  liability,  the  declaration  of  an 
inhabitant  of  the  township  is  admissible  in  evidence  against  the  town- 
ship, on  the  ground  that  he  is  a  party  to  the  record  although  he  be  not 
a  rated  inhabitant.  The  indictment  stated  that,  from  time  whereof, 
&c.,  there  hath  been  and  still  is  a  certain  common  and  public  bridge, 
&c.  (describing  it),  and  that  one  part  of  the  said  bridge  lies  in  the 
township  of  A.  and  was  out  of  repair,  and  that  the  inhabitants  of  the 
township  of  A.,  from  time  whereof,  &c.,  have  repaired,  and  have  been 
used  and  accustomed  to  repair,  &c.  the  said  part  of  the  bridge  in  the 
township  of  A.  It  appeared  in  evidence  that  the  part  of  the  bridge  in 
the  township  of  A.  consisted  of  part  of  the  centre  arch  of  the  bridge, 
and  of  three  other  arches,  and  that  about  the  year  1806  the  township 
of  A.  had  widened  the  part  of  the  centre  arch  which  was  in  A.  about 
six  feet,  making  it  about  fifteen  feet  in  width  instead  of  nine.  The 
other  arches  in  A.  remained  imaltered.  Held,  that  the  indictment, 
charging  a  prescriptive  liability  to  repair  the  bridge,  was  sufficient,  as 
at  all  events  the  township  still  remained  liable  for  the  ancient  part. 
Semhle,  per  Lord  Denman,  C.  J.,  and  Patteson,  J.,  that  the  widening 
of  the  bridge  was  only  in  the  nature  of  a  repair,  and  did  not  so  far 
alter  the  character  of  the  bridge  as  to  enable  the  township  to  throw 
the  repair  of  the  new  part  upon  the  county. — B.  v.  Adderhury  East 
(1843),  13  L.  J.  M.  0.  9 ;  D.  &  M.  324 ;  5  Q.  B.  187 ;  1  Jur.  1035. 

18U 

Bridge    bnilt    under    Special    Authority  —  Canal    Act 

Deepening  of  a  Ford.— A  canal  company,  authorised  by  an  Act  of 
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Parliament  to  make  the  Eiyer  Bain  navigable,  and  to  make  and 
enlarge  certain  navigable  outs,  and  build  bridges  and  other  works 
connected  with  the  navigation,  having  for  their  own  benefit  made  a 
navigable  cut  and  deepened  a  ford  which  crossed  the  highway,  and 
thereby  rendered  a  bridge  necessary  for  the  passage  of  the  public, 
which  was  accordingly  builb  at  the  expense  of  the  company  in  the  first 
instance,  are  bound  to  maintain  the  same ;  and  the  burden  of  repair 
cannot  be  thrown  upon  the  inhabitants  of  the  (county)  parts  of 
Lindsey,  in  the  county  of  Lincoln.  The  company  were  bound  to  have 
profitable  funds  for  the  purpose. — Bex  y.  Lindsey,  14  East,  317. 

18U 

Action  for  making  Elver  Navigable.— The  Medway  Navigation 
Company  being  empowered  under  a  local  Act  (16  &  17  Car.  2)  to  make 
the  river  navigable,  and  to  take  tolls,  and  **  to  amend  or  alter  such 
bridges  or  highways  as  might  hinder  the  passage  or  navigation,  leaving 
them,  or  others  as  convenient  in  their  room,"  &c. ;  and  they,  having 
forty  years  ago  destroyed  a  ford  across  the  river  in  the  common  high- 
way by  deepening  its  bed,  and  built  a  bridge  over  the  same  place,  are 
bound  to  keep  such  bridge  in  repair,  as  under  a  continuing  condition 
to  preserve  the  new  passage  in  lieu  of  the  old  one,  which  they  destroyed 
for  their  own  benefit.— iiftr  v.  Kenty  13  East,  220;  12  E.  E.  330. 

Where  certain  persons  and  their  successors  were  authorised  by  Act 
of  Parliament  to  make  a  river  navigable,  and  to  cut  the  soil  of  any 
persons  for  making  any  new  channel,  &c.,  by  virtue  of  which  they 
cut  through  a  highway  and  rendered  it  impassable,  and  a  bridge  was 
built  over  the  cut,  over  which  the  public  passed,  and  which  had  been 
repaired  by  the  proprietors  of  the  navigation : — Held,  that  the  pro- 
prietors, and  not  the  county,  were  liable  to  repair. — Bex  v.  KerrUon 
(1815),  3  M.  &  S.  526;  16  E.  E.  342. 

1878 

County  Bridges— Direction  of  Surveyor— Private  Expense.— 

By  43  Geo.  3,  c.  59,  s.  5,  the  inhabitants  of  a  county  were  compelled 
to  repair  no  bridge  thereafter  erected  or  built  by  a  private  person  or 
body  corporate  unless  under  the  direction  or  to  the  satisfaction  of  the 
county  surveyor  or  some  person  appointed  by  the  justices.  By  a  local 
Act  of  1827  a  road  passing  over  a  bridge  was  made  repairable  by 
trustees;  but  at  no  time  was  the  bridge  or  its  approaches  actually 
repaired  by  them.  The  road  became  an  ordinary  highway.  By 
another  local  Act  of  the  same  year,  a  canal  company  was  empowered 
to  make,  maintain,  and  support  bridges  across  their  navigation,  pro- 
vided no  existing  liability  to  repair  a  bridge  not  erected  or  altered  by. 
the  company  should  be  affected.    The  company  raised  the  surface  of 
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ibis  bridge,  without  altering  the  structure,  in  order  to  give  the  approach 
to  another  bridge  over  their  navigation  the  Incline  required  by  their 
Act  They  did  this  without  reference  to  the  county  surveyor  or 
justices.  By  33  &  34  Vict.  o.  73,  s.  12,  where  a  turnpike  road  shall 
have  become  an  ordinary  highway,  all  bridges  which  were  previously 
repaired  by  the  trustees  of  such  turnpike  road  shall  become  county 
bridges,  and  shall  be  kept  in  repair  accordingly.  Held^  that  by  this 
alteration  this  bridge  had  not  become  repairable  by  the  canal  com- 
pany, and  that  this  general  provision  of  the  last  Act  was  not  limited 
to  those  bridges  erected  by  private  expense,  which  alone  were  repair- 
able by  a  coimty  under  43  G^o.  3,  c.  59,  s.  5,  nor  to  bridges  which  had 
been  actually  repaired  by  trustees. — R.  v.  Somerset,  38  L.  T.  452. 

1826 

Bepair  of  Bridge— Turnpike  Act— Coimty  Authority.— Indict- 
ment against  a  county  for  not  repairing  a  bridge  in  a  public  highway. 
Plea,  that  by  a  certain  Act  of  Parliament  for  amending  this  road, 
certain  trustees  were  directed  to  lay  out  the  toUs  thereby  granted  in 
repairing  the  roads,  and  were  empowered  to  make  and  repair  bridges ; 
that  the  bridge  in  question  was  erected  by  the  trustees  under  and  by 
virtue  of  that  Act,  and  that  the  trustees  were  liable  and  ought  to 
repair.  Replication,  that  the  trustees  were  not  liable.  Held,  that,  the 
bridge  being  built  for  public  purposes  in  a  public  highway,  the 
common  law  liability  to  repair  attached  upon  the  inhabitants  of  the 
county  as  soon  as  it  was  built,  and  that  the  plea  was  clearly  insufficient 
to  exonerate  them,  as  it  did  not  aver  that  the  trustees  had  funds 
adequate  to  the  repair  of  the  bridge.  Semhle,  that  if  that  fact  had 
been  averred  and  proved,  still  the  county  would  have  been  primarily 
liable,  and  must  have  taken  their  remedy  against  the  trustees. — Rex  v. 
Oxfwdehire,  4  B.  &  0.  194;  6  D.  &  E.  231 ;  3  L.  J.  (0.  S.)  K.  B.  198. 
See  also  ifex  V.  YorJcahire  {W.  R.)  (1802),  2  East,  342;  5  Burr.  2594; 
2  W.  BL  685 ;  Lofft,  238 ;  6  E.  E.  439. 

1889 

Bailway  Company— Highway  oarried  over  Bailway  Line  by 
a  Bridge. — ^Where  a  railway  company  crosses  a  highway,  and  the 
roadway  is  carried  over  the  line  on  a  bridge,  in  accordance  with  the 
provisions  of  sect.  46  of  the  Eailways  Clauses  Act,  1845,  the  railway 
company  are  boimd  to  keep  the  roadway  over  the  bridge  in  repair. — 
Lancashire  and  Yorkshire  Ry,  v.  Bury  Corporation,  61  L.  T.  417 ;  59 
L.  J.  Q.  B.  85;  14  A.  C.  417  ;  54  J.  P.  197  (H.  L.,  E.). 

1812 
Ihiring  the  Erection  of  Bridge.— The  49  Geo.  3,  c.  84,  appoints 
trustees  for  taking  down  the  old  and  building  a  new  bridge  over  the 
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Eiver  Tone,  and  empowers  them  to  take  tolls,  and  that  it  shall  be 
lawful  for  them  out  of  the  moneys  received  to  build  a  new  bridge,  &c, 
and  vests  the  property  in  the  old  and  new  bridge  during  the  con- 
tinuance of  the  Act  in  the  trustees,  and  that  as  soon  as  the  purposes  of 
the  Act  shall  be  executed  then  and  from  thenceforth  the  toUs  shall 
cease,  and  the  bridge,  &c.  shall  be  repaired  by  such  persons  as  are  by 
law  liable  to  repair  the  old  bridge.  Held,  that  during  the  time  the 
trustees  were  engaged  in  executing  the  powers  of  the  Act,  and  before 
thoy  had  completed  them,  the  county  was  not  liable  to  repair  the 
bridge. — Rex  v.  Somenet^  16  East,  305. 

1862 

Liability  of  Persons  receiving  Tolls  to  repair.— Upon  the  con- 
struction of  20  Geo.  2,  c.  22,  and  20  Geo.  3,  c.  32,  authorising  the 
building  and  right  of  tolls  of  Walton  Bridge,  the  proprietor,  as  long  as 
he  takes  tolls,  is  bound  to  maintain  the  bridge,  and  is  liable  to  an 
action  for  damages  by  reason  of  the  passage  being  impracticable.  The 
CJourt  of  Exchequer  Chamber  affirmed  the  judgment  of  the  Queen's 
Bench  to  that  extent,  but  reversed  the  judgment  of  that  Court 
allowing  a  mandamus.— Nicholh  v.  Aliens  10  W.  E.  741 ;  1  B.  &  S.  934; 
31  L.  J.  Q.  B.  283;  6  L.  T.  699. 

1864 

Duty  of  Commissioners  to  re-erect  a  Bridge  under  a  Local 
Act. — By  a  local  Act  certain  commissioners  were  constituted  to  protect 
{inter  alia)  the  banks  of  the  Eiver  Ouse ;  and  by  another  local  Act 
certain  commissioners  were  constituted  under  the  title  of  the  Middle 
Level  Commissioners,  with  powers  over  a  large  district  of  land,  and 
who,  imder  such  powers,  had  built  a  sluice  bridge  from  bank  to  bank 
over  the  said  Eiver  Ouse.  The  tide  having  broken  in  and  washed 
away  such  sluice  bridge  and  110  feet  of  the  embankment  adjoining,  a 
local  Act  (25  &  26  Yict.  c.  188)  was  passed,  enacting  that  the  said 
Middle  Level  Commissioners  *  *  shall,  with  all  convenient  dispatch  after 
the  passing  of  this  Act,  at  their  own  cost,  erect  a  new  bridge,  or  other- 
wise provide  and  make  and  for  ever  maintain  a  good  and  sufficient 
continuous  road  or  haling  path  over  and  along  or  near  to  that  part  of 
the  west  bank  of  the  Eiver  Ouse  where  recently  stood  the  sluice  bridge 
and  roadway  made  by  the  said  commissioners,"  &c.  The  Middle 
Level  Commissioners  were  ready  to  build  a  sluice  bridge  of  the  dimen- 
sions of  the  old  one,  if  there  were  any  embankments  to  which  to 
attach  it,  but  declined  to  make  one  to  connect  itself  with  the  embank- 
ment in  its  present  ujirestored  condition,  ffeld,  that  the  words  of  the 
statute  limit  the  duty  of  the  commissioners  to  the  making  of  a 
bridge  of  the  limits  of  tiie  former  bridge. — B,  v.  Middle  Level  Commie^ 
Rimers,  10  L.  T.  376. 
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On  a  covenant  to  build  a  bridge  in  a  substantial  manner,  and  to 
keep  it  in  repair  for  a  certain  time,  the  party  is  bound  to  rebuild  the 
bridge,  though  broken  down  by  an  extraordinary  flood. — Brecknock 
Navigation  v.  Fritchard  (1796),  6  T.  E.  750;  3  E.  E.  335. 

1832 
Bridge — Local  Act — A  bridge  erected  by  trustees  under  the 
powers  of  a  local  Act,  since  43  Geo.  3,  c.  59,  without  the  approbation 
of  the  county  authorities,  as  prescribed  by  the  last-mentioned  Act,  is 
not  a  bridge  which  the  county  are  liable  to  repair. — Bex  v.  Derbyshire, 
IL.  J.  M.  0.  15;  3B.  &Ad.  147. 

1833 

Hewly-built  Bridge.— The  county  are  liable  to  repair  a  bridge 
which,  since  the  passing  of  43  Geo.  3,  c.  59,  has  been  built  upon  the 
site  of  an  old  bridge,  although,  upon  building  the  new  bridge,  the 
provisions  of  that  Act  were  not  complied  with. — Bex  v.  Devonshire, 
2  L.  J.  M.  C.  74 ;  2  N.  &  M.  412 ;  5  B.  &  Ad.  383. 

1842 
Over  Stream  of  Water.^A  bridge  had  been  built  before  43  Geo.  3 
over  a  stream  of  water.  The  stream  was  never  known  to  be  dry,  but 
in  the  vrinter  its  depth  only  averaged  two  and  a  half  feet.  It  was  part 
of  a  sheet  of  water  crossing  low  land,  and  at  the  place  where  the 
bridge  crossed  it  it  was  confined  by  embankments  to  prevent  it  from 
overflowing  the  adjoining  meadows.  The  judge  left  it  to  the  jury 
whether  this  structure  was  a  bridge  over  a  stream  of  water,  for,  if  so, 
it  was  not  necessary  that  it  should  be  for  the  convenience  of  the  public 
under  43  Goo.  3,  c.  59,  s.  5,  but  the  county  were  liable  to  repair  it. — 
B.  V.  Gloucester,  Car.  &  M.  506. 

1810 
Bridge  widened— Obligation  to  repair— Eyidence.— A  particular 
parish  was  bound  by  prescription  to  repair  an  old  wooden  footbridge, 
used  by  carriages  only  in  times  of  flood.  About  forty-three  years  ago 
the  trustees  of  the  turnpike  road  built  on  the  same  site  a  much  wider 
bridge  of  brick,  which  has  been  constantly  used  ever  since  by  all 
carriages  passing  that  way.  Held,  that,  to  an  indictment  against  the 
coTinty  for  not  repairing  this  bridge,  a  plea  that  the  parish  had  imme- 
moriidly  repaired  and  still  ought  to  repair  the  said  bridge,  was  not 
supported  by  evidence  of  the  above  facts,  and  that  the  burden  of 
repairing  the  new  bridge  must  be  borne  by  the  county  at  large. — Bex 
V.  Surrey,  2  Camp.  454. 

Where,  to  an  indictment  against  a  riding  for  not  repairing  a  public 
carriage  bridge,  the  plea  alleged  that  certain  townships  had  imme- 
morially  used  to  repair  the  said  bridge,  evidence  that  the  townships 
had  enlarged  the  bridge  to  a  carriage  bridge,  which  they  had  before 
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been  bound  to  repair  as  a  footbridge,  will  not  support  the  plea. 
Where  townships  have  so  enlarged  a  bridge  which  they  were  before 
bound  to  repair  as  a  footbridge,  they  shall  still  be  liable  ]pro  ratS. 
Where  an  individual  builds  a  bridge  which  he  dedicates  to  the  public, 
by  whom  it  is  used,  the  county  are  bound  to  repair  it. — Rex  v.  York^ 
shire  (jr.  B.)  (1788),  2  East,  353,  n. ;  6  E.  E.  447,  n. 

1806 

Approaches  te  Bridges— At  Common  Law.— By  the  common  law 
declared  and  defined  by  the  statute  22  Hen.  8,  c.  5,  and  subsequent 
Acts,  where  the  inhabitants  of  a  county  are  liable  to  the  repair  of  a 
public  bridge,  they  are  liable  also  to  repair  to  the  extent  of  300  feet  of 
the  highway  at  each  end  of  the  bridge ;  and  if  indicted  for  the  non- 
repair thereof,  they  can  only  exonerate  themselves  by  pleading 
specially  that  some  other  is  bound  by  prescription  or  tenure  to  repair 
the  B&me.—Bex  v.  Yorkshire  ( IT.  -ff.)»  7  East,  588 ;  2  Dow.  1 ;  5  Taunt 
284 ;  3  Smith,  437 ;  8  E.  E.  688.  8,  C,  suh  nam.  Yorkshire  (IF.  B,) 
V.  Bex, 

A  party  who  is  liable  by  prescription  to  repair  a  bridge  is  also  primd 
facie  liable  to  repair  the  highway  to  the  extent  of  300  feet  from  each 
end.  Such  presumption  is  not  rebutted  by  proof  that  the  party  has 
been  known  only  to  repair  the  fabric  of  the  bridge,  and  that  the  only 
repairs  known  to  have  been  done  to  the  highway  have  been  performed 
by  commissioners  under  a  turnpike  road  Act.— -B.  v.  Lincoln  (1838), 
8  A.  &E.  65;  3  N.  &  P.  273;  1  W.  W.  &  H.  260;  7  L.  J.  Q.  B.  161 ; 
2  Jur.  615,  807. 

A  new  and  substantial  bridge  of  public  utility  built  within  the  limit 
of  one  county  and  adopted  by  the  public  is  repairable  by  the  inhabi- 
tants of  that  county,  although  it  be  built  within  300  feet  of  an  old 
bridge  repairable  by  the  inhabitants  of  another  county,  who  were 
bound  in  course,  under  the  statute  22  Hen.  8,  c.  5,  to  maintain  such 
300  feet  of  road  though  lying  in  the  other  county.— i?ex  v.  Devonshire 
(1811),  14  East,  477 ;  13  E.  E.  285. 

1903 

Bridge  carrying  Soad  over  Canal— Approaches  to  Bridge.— 

This  case  raised  the  important  question  whether  the  liability  for  the 
repairs  of  fences  to  the  raised  approaches  to  a  bridge  carrying  a  high- 
way over  a  canal  rested  upon  the  canal  company  or  upon  the  highway 
autiiority.  The  defendants,  who  are  the  proprietors  of  the  Oxford 
Canal  Navigation,  in  pursuance  of  the  powers  conferred  upon  them 
by  certain  statutes  of  Geo.  3,  since  repealed,  cut  through  a  highway 
known  as  the  Coventry  and  Stoney  Stanton  main  road  at  Foleshill,  in 
the  county  of  Warwick,  and  carried  the  road  over  their  canal  by 
means  of  a  bridge,  known  as  Tassers  Canal  Bridge,  consisting  of  a 


Digitized  by 


Google 


BRIDGES.  257 

span  or  arch,  and  wing  walls,  lamparts,  fenoee,  side  banks,  and  inclined 
embankments,  appioadiing  the  span  or  arch  thereof.  By  10  Geo,  4, 
c.  xlyiii.,  the  statutes  of  (}eo.  3  were  repealed.  Sect.  4  of  that  Act 
vested  all  bridges,  embankments,  and  other  works  belonging  thereto, 
and  the  ground  and  soil  thereof  respectiTely,  in  the  defendants.  By 
sect.  24  it  was  provided  that  a  good  and  sufficient  fence  should  be 
made  by  the  defendants  on  each  side  of  any  bridge  carrying  a  carriage 
road  over  the  canal,  which  fence  should  not  be  less  than  four  feet 
above  the  surface  of  the  bridge.  Sect.  26  provided  as  follows : — *  *  That 
the  said  comi>any  of  proprietors  hereby  established  shall  not  be  Uable 
to  repair  or  amend  any  part  of  the  roads  approaching  to  any  bridge  or 
bridges  made,  or  to  be  made,  over  the  said  canal  ....  after  such 
roads  shaU  have  been  first  made  and  used  for  one  year,  and  then  put 
into  good  and  sufficient  repair  by  the  said  company  of  proprietors, 
beyond  or  further  than  the  extremity  of  the  wing  walls  of  any  such 
bridge  or  bridges,  but  nothing  herein  contained  shall  be  construed  to 
exonerate  the  said  company  from  the  future  repairs  of  all  such 
bridges,  and  of  the  wing  walls,  ramparts,  and  side  banks  thereof." 
The  Warwickshire  County  Coimcil,  in  whom  the  road  which  crossed 
the  defendants'  canal  at  Tassers  Bridge  is  now  vested,  contended  that 
upon  the  true  construction  of  this  section  the  defendants  are  liable  to 
keep  La  repair  the  fences  of  the  side  bank  and  inclined  embankments 
approaching  the  bridge,  and  they  complained  that  these  fences  had 
fallen  out  of  repair,  and  that  the  defendants,  by  their  neglect  to  put 
them  in  repair,  were  rendering  the  road  and  bridge  dangerous  to  his 
Majesty's  subjects,  and  were  thereby  committing  a  nuisance.  They 
therefore  asked  for  a  declaration  that  the  defendants  were  liable  to 
repair  the  fences,  and  for  a  mandatory  injunction  to  compel  them  to 
repair  the  same  and  to  abate  the  nuisance.  The  defendants  denied 
their  liability.  Kekewich,  J.,  gave  judgment  for  the  defendants, 
holding  that  sect.  26  of  the  10  (}eo.  4,  c.  xlviii.,  exonerated  them  from 
liability  to  repair  the  fences  in  question.  The  plaintiffs  appealed,  but 
the  ai^>eal  was  dismissed. — Warwickshire  County  Coimcil  v.  Ooiford 
Canal  Navigation,  19  T.  L.  E.  277  (0.  A.). 

1894 
Vnder  Canal  Aot— Sepair  of  Bailway  over  Bridge.— By  an  Act 
of  11  Geo.  3,  for  making  a  canal  in  the  county  of  Derby  from  Chester- 
field to  the  Biver  Trent,  a  canal  company  were  authorized  to  make 
such  canal,  and  it  was  provided  that  the  company,  their  successors  and 
assigns,  should  make  and  maintain  and  keep  in  repair  certain  bridges 
over  such  canal.  At  dayworth,  in  the  county  of  Nottingham,  the 
canal  crossed  a  public  highway,  which  it  was  necessary  to  raise  for  a 
distance  of  180  feet  on  either  side  of  the  canal  for  the  purpose  of 
making  approaches  to  a  bridge  which  the  company  had  to  construct 
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over  the  canal  at  that  point.  The  canal  subsequently  became  Tested 
in  the  defendant  company,  and  the  highway  was  made  a  main  road 
within  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  s.  13, 
and  became  vested  in  the  plaintiffs.  The  question  arose  who  was 
legally  liable  to  maintain  and  repair  the  raised  approaches  to  the 
bridge.  Held,  that  as  the  bridge  could  not  have  been  constructed 
without  making  the  approaches,  the  latter  were  practically  part  of  the 
bridge,  and  that  the  defendant's  obligation  as  regards  the  approaches 
did  not  cease  on  the  completion  of  the  bridge,  but  that  they  were 
bound  to  keep  them  in  repair. — Nottingham  County  Council  v. 
Manchester,  Sheffieldy  and  Lines.  By.,  71  L.  T.  430;  15  E.  35. 

(2)  Non-repair. 

1849 

Presentment  fbr  Non-repair. — By  13  Qeo,  3,  c.  78,  s.  24,  power  is 
given  to  a  single  justice  to  present  any  highway  or  bridge  out  of 
repair.  43  Geo.  3,  c.  59,  enacts  that  all  matters  and  things  in 
13  Geo.  3,  c.  78,  contained  relating  to  highways  shall  be  extended  to 
coimty  bridges  as  fully  as  if  they  were  repeated  and  re-enacted  therein. 
Statute  5  &  6  Will.  4,  c.  5,  expressly  repeals  13  Geo.  3,  c.  78,  leaving 
untouched  43  Gbo.  3,  c.  59,  and  by  sect.  99  abolished  all  presentments 
for  non-repair  of  highways.  By  the  interpretation  clause  (sect.  5) 
**  highway  "  is  not  to  include  county  bridges.  Held,  that  the  power 
conferred  by  43  Gteo.  3,  c.  59,  on  a  single  justice  of  presenting  a  county 
bridge  is  not  repealed  by  5  &  6  Will.  4,  c.  50. — E.  v.  Breconshire  J  J., 
18  L.  J.  M.  0.  123;  13  Jur.  422;  3  New  Sees.  Cas.  434.  S.  P., 
B.  V.  Merionethshire  (1844),  13  L.  J.  M.  C.  158 ;  6  Q.  B.  343. 

1810 

Indictment  and  Evidence— Liability—Pnblio  Bridge.~The  in- 
habitants of  a  coimty  are  bound  to  repair  every  public  bridge  within 
it,  unless,  when  indicted  for  the  non-repair  of  it,  they  can  show  by 
their  pleas  that  some  other  person,  or  body  politic  or  corporate,  is 
liable ;  and  every  bridge  in  a  highway  is,  by  the  Statute  of  Bridges 
(22  Hen.  8,  c.  5),  taken  to  be  a  public  bridge  for  this  purpose.  There- 
fore, where  Queen  Anne,  in  1708,  for  her  greater  convenience  in 
passing  to  and  from  Windsor  Castle,  built  a  bridge  over  the  Thames  at 
Datchet,  in  the  common  highway  leading  from  London  to  Windsor,  in 
lieu  of  an  ancient  ferry  with  a  toU,  which  belonged  to  the  Crown ;  and 
she  and  her  successors  maintained  and  repaired  the  bridge  till  1796, 
when,  being  in  part  broken  down,  the  whole  was  removed,  and  the 
materials  converted  to  the  use  of  the  King,  by  whom  the  ferry  was  re- 
established as  before: — Held,  that  the  inhabitants  of  the  county  of 
Bucks,  who,  in  answer  to  an  indictment  for  non-repair  of  that  part  of 
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the  bridge  thirteen  jean  afterwards,  pleaded  these  matters,  and 
trayersed  that  the  bridge  was  a  common  pablic  bridge,  were  bound  to 
rebuild  and  repair  it.— ^eo:;  v.  Bucks,  12  East,  192 ;  11  B.  B.  347. 

1828 

Parish  or  County— InspectioiL  of  Parish  Books.— Although 
persons  who  have  the  custody  of  books  and  documents  are  trustees  for 
a  public  purpose,  the  Court  will  not  compel  them  to  produce  them 
unless  they  are  trustees  for  (among  others)  the  }>er6on  who  applies  for 
the  production.  Therefore,  where  the  inhabitants  of  a  coimty  were 
indicted  for  not  repairing  a  public  bridge,  and  they  pleaded  that  the 
inhabitants  of  a  particular  parish  had  immemorially  repaired,  and 
were  liable  to  repair,  and  it  appeared,  on  motion,  that  certain  estates 
had  been  left  to  trustees  for  the  repair  of  the  bridge,  and  that  those 
trustees  had  accoimted  to  the  parish  in  question,  the  Court  refused  to 
order  the  trustees  to  produce  their  books  and  accoimts  for  the  inspec- 
tion of  the  defendants,  inasmuch  as  the  trustees  filled  that  character 
apparently  for  the  parish  in  question,  and  not  for  the  county  at 
large.— i?«r  v.  Buckingham  {InhabitanU),  6  L.  J.  (0.  S.)  K  B.  346 ; 
8B.  &C.  375;  2  M.  &  By.  412. 

1860 

Kiding— Bridge— Isle  of  Ely.— The  word  "  riding,"  in  the  Statute 
of  Bridges  (22  Hen.  8,  c.  5)  is  not  confined  to  districts  technically 
called  "ridings,"  but  comprises  every  division  of  a  county  which 
corresponds  in  its  definition  to  a  riding.  The  Isle  of  Ely,  therefore — 
which  has  a  separate  commission  and  derk  of  the  peace,  a  separate 
county  rate,  and  a  separate  custoa  rotulorunif  and  of  which  isle  it  is 
declared  by  statute  7  Will.  4  &  1  Vict.  c.  53,  that  in  statutes  there- 
tofore passed  or  thereafter  to  be  passed  respecting  counties,  ridings,  or 
divisions,  the  said  isle  shaU  be  deemed  and  taken  to  be  a  division  of 
a  county^is  within  the  Statute  of  Bridges,  and  its  inhabitants  are 
primd  facie  liable  to  the  repair  of  bridges  within  it,  and  may  be 
indicted  for  the  non-repair  in  the  same  form  as  ordinary  counties. 
As  a  general  rule,  the  county  is  liable  to  repair  bridges  built  by  private 
individuals  before  43  Geo.  3,  c.  59,  if  the  public  use  such  bridges.  But 
where  the  bridge  has  been  rendered  necessary  in  consequence  of  an 
authorized  interference  for  private  purposes  with  a  public  highway, 
and  the  user  of  the  bridge  by  the  public  has  been  rendered  necessary  by 
such  interference,  the  parties  so  interfering  with  the  original  highway, 
and  not  the  county,  are  bound  to  keep  the  bridge  in  repair.  Where, 
therefore,  to  an  indictment  against  the  inhabitants  of  a  division  of  a 
county  for  non-repair  of  a  bridge,  the  plea  showed  that  certain 
adventurers  had,  for  the  purpose  of  draining  lands  for  their  own 
benefit,  and  tmder  certain  powers  vested  in  them,  cut  an  artificial 
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drain  or  riyer  which  intersected  and  obetracted  an  immemorial  high- 
way, and  that  they  had  erected  the  bridge  in  question  oyer  the  said 
drain  in  the  line  of  the  former  highway,  and  not  upon  the  ancient 
course  of  any  riyer,  and  that  the  former  highway  had  been  thenceforth 
carried  oyer  the  bridge ;  that,  after  the  making  of  the  bridge,  the  said 
drain  and  bridge,  and  large  quantities  of  land  for  the  purpose  of 
draining  which  the  said  drain  was  made,  were  yested  by  Act  of 
Parliament  in  a  certain  corporation  in  trust  for  the  said  adyenturers, 
with  power  to  the  said  corporation  to  leyy  money  for  maintaining  the 
works,  and  that  the  drain  was  yery  useful  to  the  adyenturers  and  to 
the  corporation,  and  had  been  always  maintained  for  their  benefit; 
and  that  since  the  passing  of  the  said  Act  the  drain  and  bridge  had 
always  been  yested  in  the  corporation  and  retained  by  them  for  their 
own  benefit  and  for  that  of  the  said  lands  yested  in  them,  and  for 
furthering  the  purposes  of  the  said  corporation,  and  that  the  said 
corporation  were  liable  to  repair,  and  of  right  ought  to  repair,  the  said 
bridge :  it  was  Tidd,  that  the  plea  showed  a  liability  in  the  corporation 
to  repair  the  bridge,  by  reason  of  such  bridge  haying  been  rendered 
necessary  through  the  interference  for  priyate  purposes  with  a  public 
highway,  and  that  it  furnished  a  defence  to  the  indictment.  Held, 
also,  that  the  allegation  that  the  bridge  and  drain  were  yested  in  the 
corporation  did  not  make  the  plea  double. — B,  y.  Isle  of  Ely,  4  New 
Sess.  Cas.  222. 

1829 

Non-repair  of  Approaches.— Although  the  inhabitants  of  the  county 
are,  in  general,  liable  to  the  repairs  of  the  highway  within  300  feet  of 
the  bridge  as  well  as  of  the  bridge  itself,  an  indictment  which  charges 
merely  a  non-repair  of  the  bridge  is  not  sufficient  to  charge  them 
with  the  not  repairing  the  highway  within  that  distance.  If  it  be 
intended  to  complain  also  of  the  not  repairing  that  part  of  the  high- 
way, it  should  be  specificaUy  mentioned  in  the  indictment. — Bex  y. 
Qlouceiter  {InhahitanU),  8  L.  J.  (0.  S.)  M.  0.  120;  8  L.  J.  (0.  8.) 
K.  B.  97. 

1866 

Evidence  of  SepntatioiL— Eyidence  of  reputation  is  admissible  to 
show  a  liability  to  repair  a  public  bridge  ratione  tentirce. — B.  y.  Bed^ 
/ordtfAtVe,  3W.E.  205;  4E1.&B1.536;  3C.L.B.442;  24L.J.aB. 
81 ;  1  Jur.  (N.  S.)  208 ;  6  Cox.  0.  0.  606. 

1818 

Judgment  by  DefEtult— Stay  o£— The  Court  is  reluctant  to  stay 
judgment  on  an  indictment  for  not  repairing  a  bridge.  They  will  not 
stay  it  generally,  but  only  till  further  order ;  and  if  trial  of  another 
indictment  not  proceeded  in  with  all  despatch,  judgment  will  be 
giyen.^^ea;  y.  Southampton,  2  Chit.  216. 
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1844 

Cort»— When  Defence  Privolons.— Though  the  statute  5  &  6  Will.  4, 
c.  50,  does  not  empower  a  judge  to  certify  for  costs  in  the  case  of  a 
county  bridge,  and  although  it  repeals  in  terms  the  statute  13  Geo.  3, 
c.  78,  which  gave  a  power  of  certifying  for  costs  in  the  case  of  high- 
ways, yet  43  Geo.  3,  c.  59,  having  extended  to  county  bridges  all  the 
provisions  of  that  Act  as  to  penalties,  forfeitures,  and  other  matters: — 
Hdd,  that,  under  43  Geo.  3,  c.  59,  the  power  to  certify  for  costs  in  the 
case  of  a  county  bridge  was  kept  alive.— i?.  v.  MerionetJishire,  13 
L.  J.  M.  0.  158 ;  8  Jur.  778;  1  New  Sess.  Oas.  316 ;  6  a  B.  343. 

1821 

Fines  for  Non-repair.— The  Court  of  Quarter  Sessions  cannot 
impose  more  than  one  fine  for  the  non-repair  of  a  bridge. — Bex  v. 
MackynOeth,  4  B.  &  Aid.  469;  23  B.  £.  349. 


(3)  Liability  for  Iryuries  and  Nuisance. 

1788 
Injury  due  to  Want  of  Repair— Action  for.— No  action  will  lie 
by  an  individual  against  the  inhabitants  of  a  county  for  an  injury 
sustained  in  consequence  of  a  county  bridge  being  out  of  repair. — 
Bussdl  V.  Devon,  2  T.  B.  667 ;  1  B.  B.  585. 

1873 
Damage  by  Locomotiyes. — A  locomotive,  the  property  of  the  de- 
fendant, in  passing  over  a  bridge  forming  part  of  a  highway  repairable 
by  the  inhabitants  of  the  county  of  Bedford,  broke  through  the  bridge 
on  account  of  its  weight  and  fell  through  into  the  water  beneath. 
HMy  that  the  inhabitants  of  a  county  do  not  come  within  the  descrip- 
tion of  '*  proprietors,  undertakers,  directors,  conservators,  trustees, 
commissioners,  or  other  persons  interested  in,  or  having  charge  of  a 
bridge  or  arch "  in  the  7th  section  of  24  &  25  Vict.  c.  70,  and  that 
therefore  the  defendant  would  not  be  convicted  under  that  section 
upon  an  indictment  for  not  repairing  the  bridge. — B.  v.  Kitchener,  22 
W.  B.  134;  12  Cox,  0.  0.  522;  43  L.  J.  M.  0.  9;  L.  B.  2  0.  0.  88; 
29  L.  T.  697. 

1828 

TJwe  of  Swing  Bridges— Obstruction.— A  dock  company  having  a 
swing  bridge  on  a  public  highway  are  bound,  in  the  passing  of  vessels, 
to  use  all  reasonable  means  (both  as  to  the  number  of  men  employed 
and  the  number  of  ships  passed  at  a  time)  to  prevent  imnecessary 
delay ;  and  if  they  do  not  do  all  which  can  be  expected  of  reasonable 
men,  and  any  one  is  obstructed  in  consequence,  such  obstruction  will 
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make  them  liable  in  damages  for  the  injury  sustained. — Wiggins  y. 
Boddington,  3  Car.  &  P.  644. 

1868 

Neglect  to  Fence  Dangerous  Place. — Oertain  proprietors  of  a 
canal  company  were  empowered  by  Acts  of  Parliament  (28  Geo.  2, 
c.  8,  and  2  Geo.  3,  c.  56)  to  make  a  canal,  and  in  its  construction  to 
intersect  highways,  and  to  connect  the  parts  of  the  highway  so  inter- 
sected by  a  sufficient  swivel  or  other  bridge.  The  company,  amongst 
other  works,  made  a  swivel  bridge  connecting  a  highway  intersected 
by  the  canal.  By  a  subsequent  Act  (11  G^.  4,  c.  50)  it  was  recited 
that  "  the  navigation  cut  or  canal,  and  other  the  works  authorized  to 
be  made  by  the  said  recited  Acts,  have  been  long  since  made  and 
completed."  While  the  swivel  bridge  was  open  to  allow  of  the  passage 
of  a  boat  on  the  canal,  a  passenger  on  the  highway  fell  into  the  canal 
and  was  drowned.  It  was  a  dark  night,  and  there  was  only  one  lamp 
near  the  bridge,  and  no  fence,  when  the  bridge  was  opened,  to  screen 
the  canal  from  the  highway,  nor  any  watchman  to  warn  passengers 
thereon.  The  canal  was  used  by  the  public  with  boats,  on  the  payment 
of  certain  rates  or  tolls  to  the  company  for  the  privilege.  The  company 
had  not  any  servant  at  the  bridge;  it  was  opened  by  the  boatmen 
themselves ;  and  when  the  deceased  fell  into  the  water  the  boat  had 
not  passed  the  bridge.  An  action  was  brought  agauist  the  company 
under  Lord  Campbell*s  Act.  The  jury,  at  the  trial,  foimd  that  it  was 
by  reason  of  the  want  of  sufficient  light  that  the  accident  happened, 
and  the  verdict  was  entered  for  the  plaintiff.  Held,  first,  that  the 
canal  company  were  not  in  the  position  of  trustees  for  a  public  object 
who  derive  no  emolument  from  its  performance ;  and  that  they  were, 
therefore,  responsible  if  damage  was  sustained  by  reason  of  their 
negligence.  Secondly,  that,  assuming  their  powers  justified  the 
erection  of  a  swivel  bridge  to  connect  a  public  highway  intersected  by 
the  canal,  they  were  boimd  to  accompany  it  with  precautions  reason- 
ably necessary  for  the  safety  of  the  public.  Thirdly,  that  the  recital 
in  the  Act  did  not  amount  to  a  declaration  that  all  existing  works 
were  sufficient,  so  as  to  give  the  company  immunity  if  they  were 
insufficient,  and  damage  were  sustained  by  reason  thereof.  Fourthly, 
that  Lord  Campbell's  Act  applies  to  a  case  where  the  death  has  been 
sustained  from  the  act  of  another,  which  is  only  actionable  by  reason 
of  special  damage.  Fifthly,  that  the  action  was  properly  brought 
against  the  company,  and  not  against  the  boatmen,  since  it  appeared 
the  latter  had  not  been  guilty  of  any  negligence.  Semhle,  that  if  the 
boatmen  had  been  guilty  of  negligence,  an  action  would  have  lain 
against  them  and  the  company  as  joint  wrongdoers. — Manley  v. 
St.  Helena  Canal  and  Railway,  6  W.  E.  297;  2  H.  &  N.  840;  27 
L.  J.  Ex.  159. 
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1812 

Hnisance  —  Palling  down  Old  Bridge  —  Preyention  of.— The 
jiisticeB  of  Dorset  having,  under  the  statute  43  Geo.  3,  c.  59,  con- 
tracted for  the  btiilding  of  a  new  bridge  in  a  different  site,  in  lieu  of 
the  old  one,  which  was  ruinous ;  and  haying  directed  the  old  bridge 
to  be  taken  down  before  the  new  one  was  passable,  for  the  benefit  of 
the  old  materials  to  be  used  by  the  contractor  in  finishing  the  new 
bridge ;  this  Court  refused  a  writ  of  prohibition  to  them,  to  restrain 
them  from  ptdling  down  the  old  before  the  new  bridge  was  passable, 
though  there  were  strong  affidavits  of  the  inconvenience  and  loss  to 
be  sustained  by  the  neighbourhood  in  being  obliged  to  use  a  round- 
about way  in  the  interval ;  referring  the  complainants  to  the  ordinary 
remedy  by  indictment  if  the  puUing  down  the  old  bridge,  under  these 
circumstances,  were  a  nuisance ;  and  seeing  no  occasion  to  interfere  by 
appljring  a  prompt  remedy  of  a  novel  kind  in  modem  practice. — Rex  v. 
Dorset  JJ.,  15  East,  594 ;  13  E.  E.  443. 

Injunction  granted,  on  information  and  bill,  upon  the  groimd  of 
public  nuisance,  to  restrain  the  magistrates  of  a  coimty  from  cutting 
the  timbers  supporting  the  roadway  of  a  bridge,  which  timbers  and 
roadway,  at  the  place  proposed  to  be  cut,  were  within  their  jurisdic- 
tion, but  of  which  the  other  extremity  was  within  the  jurisdiction  of  a 
different  county.  Principles  on  which  Courts  of  equity  interfere  by 
injimction,  in  cases  of  apprehended  nuisance  to  the  public. — AU,-Gen, 
V.  Forb€9  (1836),  2  Myl.  &  C.  123. 


(4)  RatabiUty. 

1839 

Company  of  Proprietors. — By  a  local  Act,  a  company  of  proprietors 
were  empowered  to  build  a  bridge  for  the  use  of  the  public,  and,  to 
enable  them  to  do  so,  to  raise  money,  to  be  advanced  by  shares  among 
themselves  and  upon  mortgage  by  strangers.  They  were  to  take  tolls 
as  soon  as  the  bridge  was  open  to  the  public,  which  were  to  be  applied 
in  paying  the  interest  on  the  debt,  and  the  surplus  in  paying  the 
shareholders  to  the  extent  of  7^/.  i>er  cent,  on  their  shares.  The  excess 
over  this  dividend  was  to  be  applied  in  paying  off  the  shareholders, 
and,  when  they  were  paid  off,  the  surplus  over  the  interest  of  the 
mortgages  was  to  be  funded  until  there  was  a  sufficient  accumidation 
to  pay  off  the  mortgage  debt  and  to  raise  a  small  sum  to  meet  the 
annual  repairs ;  when  that  was  done,  the  toUs  were  to  cease,  and  the 
company  of  proprietors  were  to  become  trustees  for  the  public.  The 
bridge  was  built,  and  opened  to  the  public ;  all  the  money  allowed  by 
the  Act  was  raised ;  but  a  sum  greater  than  was  authorized  by  the  Act 
was  required,  and  was  borrowed.     The  tolls  produced  1,500/.  per 
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annum,  and  were  applied  in  payment  of  the  interest  of  the  mortgage 
and  in  reduction  of  the  second  debt,  but  nothing  was  paid  to  the  share- 
holders. Held,  that  the  company  were  ratable  as  beneficial  occupiers 
of  this  bridge.— -B.  v.  Blackfriars  Bridge,  Manchester,  8  L.  J.  M.  C.  29 ; 
9  Ad.  &  E.  828;  1  P.  &  D.  603. 

1849 

Occupier  of  Bridge  and  Toll-house— Repairs  under  Local  Act. 

—By  5  &  6  Will.  4,  c.  oO,  s.  27,  the  highway  rate  is  to  be  levied  on  all 
property  Hable  to  the  poor  rate.  By  sect.  113,  nothing  in  the  Act 
contained  is  to  be  applied  to  any  roads,  bridges,  &c.  paved,  repaired, 
or  cleansed  under  any  local  Act.  Held,  that  the  113th  section  does 
not  exempt  a  bridge  paved,  &c.  under  a  local  Act  from  the  highway 
rate.  The  exemption  in  sect.  113  applies  only  to  the  interference  of 
the  surveyors  of  highways  with  sudi  a  bridge.— i?.  v.  Paynkr,  18 
L.  J.  M.  0.  169 ;  13  Jur.  281 ;  13  Q.  B.  399 ;  2  New  Sees.  Oas.  465. 


(5)  Other  Hatters. 

1892 

Duty  to  Construct— Canal  Company.— By  5  WilL  4,  c.  34, 
the  B.  Canal  Company  were  to  make  such  bridges  over  their  canals 
as  two  or  more  justices  should  ''from  time  to  time  judge  neces- 
sary, and  appoint  for  the  use  of  the  owners  or  occupiers  of  the 
lands  adjoining  "  the  canaL  The  respondent  was  an  adjoining  owner, 
and  claimed  to  have  a  bridge  made  to  connect  his  works  on  both  sides 
of  the  canal.  The  justices  had  found  such  a  bridge  necessary.  Hdd, 
that  the  B.  Canal  Company  were  bound  to  erect  such  a  bridge. — 
Birmingham  Canal  v.  Hickman,  56  J.  P.  598  (C.  A.). 

1889 

Liability  to  strengthen  Bridge  sufficient  for  existing  Traffic. — 

A  dock  company  being  required  by  statute  to  bmld  such  good  and 
substantial  bridges  for  carriages,  horses,  and  passengers  over  their  cuts 
as  they  should  deem  necessary,  and  for  ever  to  keep  the  same  in  good 
repair,  bmlt  bridges  sufficient  to  cajTj  the  traffic  of  the  district  as  it 
then  existed.  Subsequently  manufactories  were  established  on  a 
tract  of  land  inclosed  by  their  cuts,  in  which  large  boilers  and  engmes 
of  twenty  tons  weight  and  upwards  were  constructed,  which  the 
bridges  were  insufficient  to  carry.  Held,  on  rule  for  mandamus,  that 
the  statute  did  not  impose  upon  the  company  the  duty  of  providing 
bridges  sufficient  to  carry  such  weight. — R.  v.  Ea^  and  West  India 
Dock  Co.,  60  L.  T.  232;  53  J.  P.  277. 
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1796 

Liability  to  widen. — ^An  indictment  for  not  repairing  a  county 
bridge  may  be  removed  by  certiorari,  notwithstanding  the  statute 
1  Anne,  c.  18,  s.  5.  Those  who  are  bound  to  repair  a  bridge  are 
bound  to  widen  it  if  the  exigencies  of  the  public  require  it. — Bex  v. 
Cumberland,  6  T.  B.  194 ;  3  Bos.  &  P.  354 ;  3  E.  B.  149. 

The  inhabitants  of  a  county,  who  are  liable  to  repair  a  bridge,  are 
not  by  the  common  law  bound  to  widen  it. — Bex  v.  Devon  (1825), 
4  L.  J.  (O.  S.)  K.  B.  34 ;  28  B.  B.  440  (overruling  Bex  v.  Cumberland, 
6  T.  B.  194;  3  Bos.  &  P.  354 ;  3  B.  B.  149). 

1869 
Order  of  Jostioes  for  widening— Diflcretion.— The  power  given 
to  justices  by  43  G^.  3,  c.  59,  s.  2,  to  repair,  widen,  improve,  and  make 
commodious  county  bridges,  is  discretionary,  and  the  Oourt  will  not 
grant  a  mandamus  to  compel  them  to  exercise  it.  The  proviso  at  the 
end  of  sect.  2,  that  a  presentment  shall  be  made  according  to  one  of 
the  statutes  relating  to  public  bridges,  is  not  satisfied  by  the  finding  of 
an  indictment  at  common  law,  for  the  non-repair  of  the  bridge,  by  the 
grand  jxxry, --Newport  Bridge,  In  re,  8  W.  B.  82;  2  El.  &  El.  377; 
29  L.  J.  M.  0.  52 ;  6  Jur.  (N.  S.)  97 ;  1  L.  T.  131. 

1886 
B60training  bnilding  of  Hew  Bridge.— On  the  grant  of  land 
adjoining  a  highway  or  a  non-navigable  river,  it  is  presumed  that  one 
moiety  of  the  bed  of  the  river,  or  of  the  soil  of  the  road,  is  intended  to 
pass,  unless  there  is  something  to  rebut  the  presumption  in  the 
language  of  the  deed,  or  in  the  nature  of  the  subject-matter  of  the 
grant,  or  in  the  surrounding  circumstances.  And  this  rule  is  appli- 
cable although  the  thing  granted  can  be  satisfied,  in  respect  of 
quantity,  without  including  the  moiety  of  the  bordering  river  or  road, 
and  although  the  pro}>erty  be  described  as  bounded  by  the  river  or 
road,  and  notwithstanding  that  a  map  or  plan  referred  to  in  the  deed 
does  not  in  the  coloured  portion  (dealt  with  by  the  conveyance)  include 
8uch^  moiety  of  the  road  or  river.  The  decision  of  Bacon,  V.-O., 
TeverBed.—Micklethvfait  v.  Newlay  Bridge  Co.,  55  L.  T.  336 ;  33  Oh.  D. 
133;  51J.  P.  132  (0.  A.). 

1806 

Property  in  Haterials.— A.  grants  liberty,  licence,  power,  and 
authority  to  B.  and  his  heirs  to  build  a  bridge  on  his  land,  and 
B.  covenants  to  build  the  bridge  for  public  use,  and  to  repair  it,  and 
not  to  demand  tolL  The  property  in  the  materials  of  the  bridge  when 
built  and  dedicated  to  the  public  still  continues  in  B.,  subject  to  the 
right  of  passage  by  the  public,  and  when  severed  and  taken  away  by  a 
wrongdoer  he  may  maintain  trespass  for  the  asportation. — Harrison 
V.  Parker,  6  East,  154 ;  2  Smith,  262  ;  8  B.  B.  434. 
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1818 

Fees  to  Clerk  of  the  Peace.— The  sessions  are  not  authorized  to 
order  the  payment  by  the  bridge-master  to  the  clerk  of  the  peace  of  a 
percentage  on  all  money  raised  for  the  repair  of  bridges  in  a  particular 
district  in  lieu  of  all  his  fees  for  indictments,  presentments,  &c.  for 
bridges  within  it;  although  such  percentage  was  claimed  as  an 
ancient  fee,  and  had  been  paid  without  dispute  for  a  long  period  of 
imie.—Bex  v.  Houldgrave,  1  B.  &  Aid.  312 ;  19  E.  E.  332. 


CREATION  (OP  HIGHWAYS). 

1808 

Evidence  of  Prescriptiye  Bight  of  Way.— Evidence  of  a  pre- 
scriptive right  of  way  for  all  manner  of  carriages  does  not  necessarily 
prove  a  right  of  way  for  all  manner  of  cattle.  But  it  is  evidence  of  a 
driftway,  for  the  jury  to  consider  together  with  the  other  evidence. 
The  extent  of  the  usage  is  evidence  of  a  right  only  commensurate  with 
the  user  (by  three  against  Chambre,  J.).  User  of  a  way  for 
carriages  and  hogs  is  primd  facie  evidence  of  a  right  of  way  for  all 
cattle,  and  the  onus  of  proving  the  restriction  lies  on  the  grantor  (per 
Chambre,  J.,  against  three).  Whether  a  way  of  necessity  is  com- 
mensurate only  with  the  use  to  which  the  premises  are  applied  at  the 
time  of  the  conveyance,  or  with  all  uses  to  which  they  may  be 
converted  afterwards,  qucere, — Ballard  v.  Dysan,  1  Taunt.  279. 

1901 

Property— Bight  of  Access.— A  proprietor  of  a  piece  of  land  has  no 
right  to  access  thereto  over  the  lands  of  his  neighbour  merely  because 
he  has  no  other  means  of  access. — Menziee  v.  Breadalhane  (No.  2), 
4  F.  59,  Ct.  of  Sess. 

1836 

When  stopped  at  one  End.— An  Inclosure  Act  empowered  commis- 
sioners to  make  new  roads,  and  also  to  divert,  alter,  turn,  or  stop  up 
any  of  the  then  public  or  private  roads,  &c.,  as  the  commissioners 
should  think  proper ;  and  by  another  clause  it  was  provided  "  that  all 
roads,  highways,  ways  and  paths,  &c.,  which  should  not  be  set  out,  or 
finally  ordered  and  directed  to  be  set  out  and  continued  as  aforesaid, 
should  for  ever  be  stopped  up  and  extinguished,  and  should  be  deemed 
and  taken  as  part  of  the  lands  and  groxmds  to  be  allotted  by  virtue  of 
the  Act ;  provided  always,  that  no  roads  passing  or  leading  through 
any  of  the  old  inclosures  should  be  stopped  up,  &c.  without  an  order 
for  that  purpose  under  the  hands  and  seals  of  two  justices."  Hdd, 
that  roads,  highways,  and  footpaths  leading  through  old  inclosures 
(though  not  set  out  and  continued  by  the  award  of  the  commissioners) 


Digitized  by 


Google 


CREATION  (of  HIGHWAYS).  267 

were  not  extingaished  or  stopped  up  without  an  order  of  two  justices 
for  that  purpose.  An  order  of  two  justices  for  stopping  up  several 
highways,  in  form,  **  Having  particularly  viewed  the  public  roads  and 
footways,  &c.,  and  being  satisfied  that  the  highways,  &c.,  intended  to 
remain  and  be  the  public  highways,  &c.  in  future,  are  continued,  or 
have  been  set  out,  and  properly  formed  and  made  safe  and  con- 
venient, &c.,  and  that  the  roads  and  footways  hereinafter  described, 
are  unnecessary  to  be  continued,"  &c. : — Ileld^  bad,  because  the 
justices  have  no  jurisdiction,  except  upon  their  own  view;  and 
it  is  perfectly  consistent  with  the  terms  of  the  order  above  set  out 
that  the  justices  may  have  been  satisfied  that  the  roads  and  footways 
were  unnecessary  by  other  means  than  upon  their  own  view ;  that 
**  having  particularly  viewed  "  could  not  be  considered  as  applicable  to 
the  whole  of  the  subsequent  matter,  contained  in  the  order,  upon 
which  the  justices  alleged  they  were  satisfied. — Rex  v.  Downahire 
(Marquisl  6  L.  J.  M.  C.  72 ;  4  A.  &  E.  698 ;  6  N.  &  M.  92. 

1806 

When  a  Cnl-de-Sao. — One  who  has  a  grant  of  an  occupation  way 
may  declare  in  case  against  the  owner  of  the  land  over  which  the  way 
leads  for  obstructing  it,  although  it  be  proved  that  the  public  in 
general  ^had  used  the  way  without  denial  for  the  last  twelve  years. 
The  terminus  ad  quern  being  laid  to  be  a  public  highway  is  proved  by 
evidence  of  a  public  footway  ^  though  such  description  of  the  terminus 
might  have  been  bad  on  special  demurrer,  as  not  being  sufficiently 
certain. — Allen  v.  Ormondf  8  East,  4. 

A  railway  company  who  had  power  to  tunnel  under  a  public  street 
without  making  any  compensation,  gave  notice  that  they  intended  to 
tunnel  imder  a  passage  forming  a  cul-de-sac,  and  which,  with  the 
houses  on  each  side,  were  bmlt  on  private  property.  Held,  that,  as  the 
passage  had  been  used  by  the  public  for  more  than  twenty  years,  the 
company  were  not  to  be  restrained  from  proceeding  with  their  works 
until  they  had  served  upon  the  owner  a  notice  to  treat  for  such 
passage.— /SoMcA  v.  East  London  By,  (1873),  21  W.  B.  590 ;  42  L.  J.  Ch. 
477 ;  L.  E.  16  Eq.  108. 

A  public  footpath  was  rendered  a  cul-de-sac  by  buildings  authorized 
by  Act  of  Parliament ;  the  defendant  obstructed  the  path  at  a  place 
between  which  and  the  end  of  the  cul-de-sac  there  was  no  opening  or 
thoroughfare.  Upon  an  indictment  for  this  obstruction,  the  jury  found 
the  defendant  guilty ;  but  they  also  found  that  this  part  of  the  path, 
which  the  defendant's  obstruction  stopped,  had  ceased  to  be  of  any 
public  utility.  Held,  upon  a  special  case  reserved  by  the  judge  at  the 
trial,  that  a  public  path  was  still  a  highway,  although  it  had  become  a 
cul-de-sac  ;  and  that  the  measure  of  public  inconvenience  caused  by  the 
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obstruotion  of  such  a  highway  oould  be  considered  only  with  legard  to 
the  punishment  of  the  person  causing  it. — B.  y.  Bumey  (1875),  31 
L.  T.  828. 

Action  to  restrain  the  defendant  from  interfering  with  posts  and 
chains  which  the  plaintiff,  the  owner  of  the  bed  of  the  riyer  under 
a  title  deriyed  from  the  Crown,  had  placed  in  the  Biyer  Mole  to  stop 
the  waterway.  Oounterdaim  by  the  defendant,  who  was  not  a  riparian 
owner,  for  an  injunction  to  restrain  any  hindrance  to  the  passage  of 
his  boats.  He  based  his  claim  on  a  public  right  of  highway  oyer  part 
of  the  riyer,  not  on  a  right  of  recreation.  The  eyidence  showed  that 
the  reach  in  question  was  not  tidal ;  that  it  could  not  be  approached 
by  boats  from  below ;  that  its  depth  was  artificial,  and  depended  on 
mill-dams ;  that  it  had  neyer  been  used  for  purposes  of  commerce,  or 
as  a  way  from  one  public  place  to  another ;  that  there  was  no  public 
access  to  it  at  one  end,  and  it  was  doubtful  whether  there  was  any 
public  access  to  it  for  boats  at  any  point ;  that  no  one  except  the  mill- 
owners  had  done  anything  towards  maintaining  it  as  a  waterway ;  that 
there  had  been  a  considerable  amount  of  boating  on  the  reach  by 
riparian  owners,  and  by  others  in  boats  brought  from  a  distance, 
chiefly  for  fishing,  but  that  no  right  to  fish  was  claimed,  and  that 
persons  boating  had  hardly  eyer  been  interfered  with.  Held,  that  the 
user  had  been  permissiye,  and  not  of  right,  and  that  the  defendant 
must  be  restrained  from  remoying  the  obstruction.  Obseryations  on 
the  manner  in  which  affidayits  are  sworn  before  commissioners  to  take 
oaths.— jBowrfej  y.  Davis  (1889),  38  W.  E.  167;  44  Oh.  D.  110;  62 
L.  T.  34. 

1876 

When  rendered  iaaccessible. — ^An  ancient  footpath  led  from  one 
point  to  another  in  a  high-road,  being  a  loop  or  short  out  for 
pedestrians.  The  Court  of  Quarter  Sessions  made  an  order  diyerting 
the  part  of  the  high-road  in  connection  with  the  footpath,  and  sub- 
stituting another  road  at  some  distance  which  did  not  communicate 
with  the  footpath.  The  order  did  not  expressly  refer  to  the  f ool^th ; 
but  its  effect  was  to  stop  both  ends  of  it.  Held,  that  the  footway 
ceased  to  be  a  highway,  and  that  the  public  right  of  way  oyer  it  was 
by  necessary  implication  extinguished  by  the  order  of  quarter  ses- 
sions.—^tT^y  V.  Jamieson,  24  W.  E.  466;  1  C.  P.  D.  329 ;  34  L.  T,  62. 

1824 

Sufficienoy  of  Way.— In  an  indictment  for  obstructing  a  common 
highway,  the  highway  may  be  laid  as  a  common  highway  for  carts, 
carriages,  &c.,  although  it  has  always  been  arched  oyer;  proyided  that 
it  is  capable  of  being  used  by  all  ordinary  carriages,  and  notwith- 
standing the  archway  be  not  sufficiently  high  to  permit  road  waggons 
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and  otiher  oarriagee  of  mmBoal  dimensioiis  to  pass  under  it.  If  two 
persons  are  jointly  indicted  for  obstructing  a  highway,  and  on  the 
evidence  no  joint  act  of  obstruction  appears,  the  judge  will,  as  soon  as 
^e  case  for  the  prosecution  is  closed,  put  the  prosecutor's  counsel  to 
elect  which  of  them  they  would  proceed  against,  and  then  take  an 
acquittal  for  the  other. — Bex  v.  Lynn  and  Debney,  1  0.  &  P.  527 ; 
3  L.  J.  (0.  S.)  K.  B.  92. 

1864 

Through  Priyate  Property.— Although  a  public  way  may  pass 
through  priyate  property,  it  must  have  at  each  end  a  public  terminus. 
The  terminus  of  a  public  way  may  be  sufficient,  although  it  have  not 
in  the  ordinary  sense  an  exit.  It  may  be  a  cul-de-sac.  But  a  mere 
private  place,  not  admitting  of  a  passage  through  or  beyond  it,  cannot 
form  the  terminus  of  a  public  way.  Upon  evidence,  satisfactory  and 
uncontradicted,  showing  a  public  right  of  way  as  far  back  as  the 
memory  of  living  witnesses  can  be  expected  to  extend,  the  jury  may 
presume  a  previous  enjoyment  corresponding  with  that  evidence. 
Non-user  or  obstruction  of  a  public  right  of  way  may  be  evidence  for 
the  jury  that  the  right  does  not  exist ;  but  whether  it  can  be  evidence 
to  show  that  the  right  has  been  lost,  qucere.  Bemarks  by  the  Lord 
Chancellor,  tending  to  induce  a  greater  accuracy  and  stricluess  in  the 
framing  of  issues  and  directing  of  juries  in  Scotland. — Young  v. 
Cuthberieon,  1  Maoq.  (H.  L.)  455. 

1862 

Over  Place  not  a  Tlloroilgli£are.— A  public  highway  may,  in  point 
of  law,  exist  over  a  place  which  is  not  a  thoroughfare.  To  a  declara- 
tion in  1a:«spass  for  entering  the  plaintiffs  close  and  pulling  down  a 
wall  there,  the  defendant  pleaded  that  the  close  in  question  was  a 
paved  public  place  within  the  meaning  of  the  Metropolitan  Paving 
Act  (57  Geo.  3,  c.  29),  and  that  the  plaintiff  had,  unlawfully  and  con- 
trary to  the  provisions  of  the  said  Act,  erected  thereon  the  said  wall ; 
and  because  the  said  wall,  at  the  said  time  when,  &c.,  remained 
incumbering  the  said  public  pavement,  and  because  the  plaintiff,  upon 
the  request  of  the  d^endant,  refused  to  remove  the  same,  the  de- 
fendant entered  upon  the  said  close  and  pulled  down  the  said  wall : — 
ffeld  (after  verdict  for  the  defendant),  that  the  plea  was  bad,  as  it  did 
not  show  any  necessity  for  the  defendant  using  the  portion  of  the 
pavement  obstructed  by  the  wall,  or  that  it  interfered  with  the  exercise 
of  his  right  of  passage.— ^afeman  v.  Bluck,  21  L.  J.  Q.  B.  406; 
18Q.B.870;  17  Jur.  386. 

1883 
Breadth  of  Way.— The  defendant,  the  owner  of  a  building  estate, 
conveyed  to  the  predecessor  in  title  of  the  plaintiff  one  of  the  plots  of 
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ground  on  the  estate,  and  in  the  conyeyanoe  granted  to  him  the  right 
for  himself,  his  heirs  and  assigns,  and  his  and  their  families,  tenants, 
servants  and  workpeople,  with  or  without  horses,  cattle,  carts  and 
carriages,  to  pass  over  the  several  roads  made  or  to  be  made  throu^ 
the  estate,  in  the  same  manner  and  as  fuUy  as  if  the  same  roads  were 
public  roads.  Two  of  the  roads  on  the  estate  were  forty  feet  wide, 
twenty  feet  in  the  middle  being  gravelled  for  cart  and  carriage  traffic, 
and  there  being  a  strip  of  grass  ten  feet  wide  on  either  side.  The 
plaintiff,  in  common  with  other  residents  on  the  estate,  was  accustomed 
to  walk  along  these  grass  strips  to  and  from  his  house,  which  was  built 
on  the  plot  of  groimd  so  conveyed  as  above  stated.  The  defendant 
caused  six  ditdies  or  trenches,  'each  about  fifteen  inches  wide  and 
ten  inches  deep,  to  be  cut  completely  across  the  strips  of  grassland  at 
the  side  of  the  road  near  the  plaintiffs  house,  the  earth  taken  out  of 
the  ditches  being  banked  up  at  the  edges  of  the  ditches,  and  the 
plaintiffs  passage  along  the  strips  was  thereby  rendered  difficult  and 
dangerous.  The  plaintiff  claimed  an  injunction  against  the  defendant 
to  restrain  the  continuance  of  the  impediment  to  his  right  of  way. 
The  defendant  contended  that  the  plaintiffs  right  of  way  was  the  same 
as  that  of  the  public  along  a  highway,  and  that  public  ways  had 
similar  ditches  or  trenches  cut  through  the  grass  at  their  sides  for 
drainage  and  similar  purposes,  and  it  was  proved  that  in  many  rural 
roads  in  the  district  such  ditches  or  **  grips"  were  made.  Hdd, 
upon  the  authority  of  R.  v.  The  U.  K.  Electric  Telegraph  Co.  (31 
L.  J.  M.  C.  166)  and  Turner  v.  The  Ringwood  Highway  Board  (L.  E. 
9  Eq.  418),  that  the  right  of  the  public  to  use  a  highway  extends  to  the 
whole  road,  and  not  merely  to  the  part  used  as  via  trita  ;  that  these 
ditches  if  cut  on  a  public  highway  would  have  amounted  to  a  nuisance 
and  obstruction;  and  that  therefore,  as  the  plaintiff  had  the  same 
rights  over  the  road  as  the  public  would  have  over  a  public  highway, 
he  was  entitiedtothe  injunction. — Nicol  v.  Beaumont^  63  L.J.  Cli.  853; 
50  L.  T.  112. 

In  the  case  of  an  ordinary  highway  running  between  fences  the  right 
of  passage  primd  faciei  and  unless  there  be  evidence  to  the  contrary, 
extends  to  the  whole  space  between  the  fences,  and  the  public  are  not 
confined  to  that  part  of  it  which  is  metalled  and  kept  in  repair  for  the 
convenience  of  passengers.  A  permanent  obstruction,  such  as  the 
posts  of  a  telegraph,  erected  on  a  highway  and  placed  there  without 
lawful  authority,  whereby  the  way  is  rendered  less  commodious  to  the 
public  than  before,  is  an  unlawful  act,  and  amoimts  to  a  nuisance  at 
common  law ;  and  the  circumstance  that  the  posts  were  not  placed 
upon  the  repaired  and  metalled  part  of  the  highway,  nor  upon  an 
artificially  formed  footpath,  but  on  the  waste  on  each  side  of  the  way, 
makes  no  difference,  even  though  a  jury  might  be  of  opinion  that  a 
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sufficient  space  for  the  public  use  remained  unobstruoted. — B.  v. 
U.  K.  Electric  Telegraph  Co.  (1862),  8  Jur,  (N.  S.)  1163 ;  3  P.  &  P.  73 ; 
2  B.  &  S.  647,  n;  31  L.  J.  M.  C.  166;  6  L.  T.  378;  10  W.  E.  638;  9 
Cox,  0.  C.  174. 

The  adverse  user  by  an  indiyidual  of  a  public  highway,  or  any  part 
thereof,  for  more  than  twenty  years  is  no  bar  to  the  assertion  by  the 
public  of  their  right  over  the  highway  or  the  portion  thereof  so 
adversely  used.  The  plaintiff  and  his  predecessors  in  title,  being  land- 
owners adjoining  a  public  highway,  had  for  more  than  twenty  years 
before  the  year  1868  used  a  portion  of  the  highway,  which  was  disused 
by  the  public,  and  suffered  fir  trees  to  grow  thereon.  In  1868  the  local 
highway  board  proceeded  to  cut  down  the  trees;  bill  filed  to  restrain 
them  from  doing  so  dismissed  with  costs,  but  without  prejudice  to  any 
right  of  action  the  plaintiff  might  have  in  respect  of  the  sale,  or 
removal  for  the  purpose  of  sale,  of  the  trees  after  they  were  cut  down. 
The  Court  of  Chancery  has  no  jurisdiction  to  restrain  a  trespass  which 
does  not  amoimt  to  a  waste. — Turner  v.  Ringwood  Highway  Board 
(1870),  18  W.  E.  424 ;  L.  E.  9  Eq.  418  ;  21  L.  T.  745. 

1869 

Eacroachment  by  adjoining  Owners.— The  common  notion  that 
owners  of  land  on  the  sides  of  a  highway  may  encroach  or  enclose  up 
to  within  fifteen  feet  of  the  centre  is  an  error,  and  the  question  will 
always  be  as  to  the  extent  of  the  highway  by  user. — B,  v.  Johnson, 
1  P.  &  P.  657. 

1893 

Extent  of  Public  Eights— Hatore  of  Easement— The  defendant 
was  the  owner  of  certain  moors  across  which  a  public  road  ran.  While 
the  defendant  and  his  friends  were  engaged  in  shooting  over  the  moors, 
the  plaintiff  went  upon  the  road  for  the  purpose  of  preventing,  and 
acted  so  as  to  prevent,  the  grouse  which  were  being  driven,  from  flying 
across  the  road  towards  the  place  where  the  defendant  and  his  friends 
were.  The  defendant's  keepers  thereupon  seized  hold  of  the  plaintiff 
and  held  him  down  upon  the  road  until  the  drive  was  over.  In  an 
action  to  recover  damages  for  assault  and  false  imprisonment : — Held^ 
that  as  the  soil  of  the  road  was  vested  in  the  defendant  as  owner  of  the 
adjoining  land,  subject  only  to  the  right  of  the  public  to  pass  and  re- 
pass along  it,  the  plaintiff,  not  being  upon  the  road  in  the  exercise  of 
the  right  of  way  but  for  another  purpose,  was  a  trespasser.— JTarmon 
V.  BuOand  {Duke),  41  W.  E,  322;  62  L.  J.  Q.  B.  117;  [1893]  1  Q.  B. 
142;  68L.T.  35;  67  J.  P.  278. 

1894 
Proof  of  Bonndaries— Hap— Inclosnre  Award.— Upon  the  trial 
of  an  indictment  preferred  in  the  Queen*s  Bench  Division  for  ob- 
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Btnictmg  a  highway  by  indosing  a  pieoe  of  land  bordering  on  the 
highway,  the  prosecutors,  for  the  purpose  of  showing  that  the  land 
formed  part  of  the  highway,  tendered,  and  the  learned  judge  admitted, 
a  map  annexed  to  an  inclosure  award  under  an  Inclosure  Act  made  by 
commissioners  who  did  not  deal  with,  and  who  had  no  power  to  deal 
with,-  the  boundaries  of  the  defendant's  property.  The  defendant  haying 
been  found  guilty,  and  an  application  having  been  made  by  him  for  a 
new  trial  on  the  grounds  of  misdirection,  misreception  of  evidence,  and 
that  the  verdict  was  against  evidence : — Eeldy  (1)  that  the  Court  had 
power  to  grant  a  new  trial  on  the  grounds  specified ;  and  (2)  that  the 
map  was  not  admissible  in  evidence  for  the  purpose  of  showing  what 
were  the  boundaries  of  the  defendant's  property  or  of  the  highway. — 
R.  V.  Berger,  42  W.  E.  541 ;  63  L.  J.  a  B.  529;  [1894]  1  Q.  B.  823; 
70  L.  T.  807 ;  17  Cox,  C.  C.  761 ;  58  J.  P.  416. 

1789 

Sufficiency  of  Description  in  Pleadings.— It  is  sufficient  in 
pleading  a  public  highway  to  allege  that  it  is  a  common  public  high- 
way, without  showing  how  it  became  so,  or  that  it  has  been  so  time 
immemorial. — Aepindall  v.  Broitm^  3  T.  B.  265. 

In  trespass,  a  plea  of  justification  stating  that  a  public  highway  led 
from  another  highway  (leading  from  A.  to  B.),  tn,  through^  over^  and 
along  the  locus  in  quo^  to  a  certain  other  highway  (leading  from  0. 
to  D.)  was  well  supported  by  evidence  proving  that  the  way  in  question 
led  from  the  terminus  a  qtw,  viz.,  the  way  leading  from  A.  to  B.  over 
the  locus  in  quo  to  a  different  way  called  E.,  and  along  that  way  into 
the  way  leading  from  C.  to  D.,  the  terminus  ad  qtiem.  In  pleading  a 
public  highway  it  is  not  necessary  to  state  any  termini. 

Where,  a  cause  having  been  once  tried,  a  new  trial  is  granted,  but  a 
juror  withdrawn  on  the  party  who  gained  the  verdict  at  the  first  trial 
undertaking  generally  to  pay  the  other  his  costs,  such  an  undertaking 
includes  only  the  costs  of  the  second  triaL — House  v.  Bardin  (1790), 
1  H.  Bl.  352,  639. 

1872 

Jurisdiction  to  Determine.— The  Court  of  Chancery  has  no  juris- 
diction to  decide  the  question  of  a  public  or  private  right  of  way  upon 
a  motion  in  a  partition  suit.— Pryor  v.  Fryor,  27  L.  T.  257. 

1878 

Extinguished  by  Act  of  Parliament— Under  the  authority  of  a 
provisional  order  made  under  a  general  Act  and  confirmed  by  a  special 
Act  of  Parliament,  the  plaintiffs  had  erected  a  pier  commencing  at  the 
northern  end  of  a  street  called  B.  Street,  at  Yarmouth,  in  the  Isle  of 
Wight.  The  general  Act  made  no  special  mention  about  rights  of  way, 
but  contained  a  clause  saving  Crown  rights.     The  defendants,  against 
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icrlioin  an  injunction  was  sought  for  damaging  the  pier,  alleged  that  a 
prescriptive  right  of  way  had  existed  for  the  public  to  get  from 
B.  Street  on  to  the  seashore,  and  submitted  that  this  right  was  not 
taken  away  by  the  statutory  powers  conferred  upon  the  plaintiffs ;  or, 
at  all  events,  that  a  public  right  of  way  was  preserved  by  the  saving 
clause  in  the  general  Act  in  favour  of  the  Crown,  which  is  the 
protector  of  public  rights.  Heldy  that,  the  statutory  powers  having 
authorized  the  erection  of  the  pier  in  such  a  way  as  to  render  the 
exercise  of  the  right  of  way  absolutely  inconsistent  with  the  existence 
of  the  pier,  the  right  of  way  must  be  deemed  to  have  been  taken  away 
by  the  statutory  powers  which  authorized  the  erection  of  the  pier, 
Semhle,  a  saving  clause  in  an  Act  of  Parliament  in  favour  of  the 
Crown  refers  to  rights  of  property,  or  rights  in  the  nature  of  property, 
which  belong  to  the  Crown  as  Crown  property. — Yarmouth  Corp,  v. 
Simmons,  26  W.  R.  802 ;  47  L.  J.  Ch.  792 ;  38  L.  T.  881 ;  10  Ch.  518. 

1820 

Creation  by  Statute. — A  plea  to  an  action  of  trespass  for  breaking 
plaintiffs  close,  that  over  and  across,  &c.  was  a  common  and  public 
highway,  for,  &c.  to  pass  along  at  pltasure^  paying  a  certain  toU,  is  not 
inconsistent  or  contradictory,  particularly  if  not  said  to  be  immemorial, 
for  it  may  be  a  highway  created  by  Act  of  Parliament. — Sutch'ffe  v. 
Oreenwood,  8  Price,  635. 

1873 

Strictness  of  Conditions.— Where  an  enclosure  commissioner  sets 
out  a  road  on  a  map  and  on  the  land,  but  the  road  is  not  actually  made 
nor  the  terms  of  the  Enclosure  Act  strictly  followed,  nor  is  the  road 
used  by  the  public,  the  parish  will  not  be  liable  to  repair  the  road,  and 
it  is  not  a  highway.— (7a6V«  v.  Maxse,  21  W.  R.  789;  42  L.  J.  C.  P. 
278 ;  L.  B.  8  C.  P.  704 ;  29  L.  T.  244. 

1872 

Bights  reserved  by  Owner. — ^Where  the  owner  of  land  has 
dedicated  a  portion  of  it  to  the  public  as  a  highway,  he  retains  all 
rights  of  ownership  not  inconsistent  with  the  right  of  passage  by  the 
public,  and  the  appropriation  made  to  and  adopted  by  the  public  of  a 
part  of  a  street  to  one  kind  of  passage,  and  another  part  to  another, 
does  not  diminish  such  rights  of  ownership.  Therefore,  where  on  a 
summons  under  the  Highway  Act,  s.  72,  it  appeared  that  the  owner  of 
freehold  premises  adjoining  a  public  street  had  caused  heavily  laden 
waggons  to  be  dragged  to  and  from  his  premises  across  the  flagged 
footway,  and  had  thereby  injured  it,  the  magistrate  having  foimd  as  a 
fact  that  such  user  was  necessary  to  the  reasonable  enjoyment  of  the 
freehold  premises,  and  was  not  inconsistent  with  the  goneral  welfare : — 

s.  T 
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Held,  that  the  summons  was  properly  dismissed.— iS<.  Mary  {Netoinffton) 
Vestry  v.  Jacobs,  20  W.  E.  249;  41  L.  J.  M.  C.  72;  L.  E.  7  a  B.  47; 
25  L.  T.  800. 

1834 
When  Completion  a  Condition  Precedent.— The  General  Turn- 
pike Act  (4  Geo.  4,  c.  95),  s.  87,  gives  an  appeal  to  the  sessions  to  any 
person  who  shall  think  himself  aggrieyed  by  anything  done  by  any 
two  justices  in  pursuance  of  that  Act,  or  any  local  turnpike  Act;  and 
declares  that  the  determination  of  the  sessions  shall  be  final  and  con- 
clusive, and  that  no  proceeding  to  be  had  in  pursuance  of  that  Act 
shall  be  removed  by  certiorari*  The  sessions,  on  appeal  against  a 
certificate  of  two  justices  that  a  turnpike  road,  made  under  a  local  Act, 
had  been  completed  and  was  fit  to  be  travelled  upon,  having  decided 
that  the  certificate  was  void  in  point  of  law,  and  having  refused  to  go 
into  the  merits  of  the  appeal  in  point  of  fact,  this  Court  refused  to 
grant  a  mandamus  to  them  to  hear  the  appeal  on  the  ground  that  their 
decision  was  contrary  to  the  local  Act.  A  local  turnpike  Act  recited 
*•  that  the  making  and  maintaining  a  new  turnpike  road  from  Leeds  to 
join  the  Wakefield  and  Halifax  turnpike  road  at  a  certain  point,  and 
several  branch  roads  (therein  also  described)  from  and  out  of  the  said 
main  turnpike  road,  would  be  an  advantage  to  the  inhabitants  of  Leeds 
and  Halifax,  and  to  the  public  in  general " ;  and  it  authorized  the 
making  of  the  said  several  roads,  and  enacted  **that  the  said  new 
roads  should  not  be  respectively  opened  to  the  public,  or  become  public 
roads,  imtil  two  justices  should  have  certified  that  the  said  roads 
respectively,  and  the  works  thereon  respectively,  were  completely 
made  and  fit  to  bo  travelled  upon  throughout  the  whole  length  of  such 
roads  respectively."  Semhie,  per  Littledale  and  Taunton,  JJ.,  that  the 
making  of  all  the  branch  roads  was  not  a  condition  precedent  to  the 
main  road  becoming  a  public  road  as  soon  as  it  was  completed  and  fit 
to  be  travelled  on ;  but  that  the  main  road  when  so  completed  and 
certified  so  to  be  by  two  justices  became  a  public  road  although  the 
branch  roads  were  still  unfinished. — Bex  v.  Yorkshire  {W,  E.)  JJ,, 
5  B.  &  Ad.  1003 ;  3  W.  &  M.  86;  3  L.  J.  M.  C.  54. 


DEDICATION.  1826 

Evidencing  Intention.— The  actual  possession  of  Crown  land, 
under  a  parol  licence  from  the  Crown,  entitles  the  party  so  in  poasee- 
sion  to  maintain  trespass  against  a  wrongdoer.  Payment  of  a 
nominal  rent  to  the  Crown,  the  occasional  occupation  of  the  land  by 
sporting  over  it,  and  taking  the  grass  by  a  servant,  constitute  sufficient 
evidence  of  such  actual  possession.  A  party  in  possession  under  such 
circumstances  has  no  legal  title  as  against  the  Crown,  but  semUt  that 
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he  18  not  an  intmcLer  upon  the  Crown.  Where  a  public  footway  over 
Crown  land  is  extinguished  by  an  inclosure  Act,  but  the  public 
continue  for  twenty  years  afterwards  to  use  the  way,  such  user  is  not 
evidence  of  a  dedication  of  the  way  to  the  public  unless  it  appears  to 
have  had  the  consent  of  the  Crown. — Harper  v.  Charlesworth,  6  D.  &  B. 
572 ;  4  B.  &  C.  574  ;  3  L.  J.  (0.  S.)  K.  B.  265  ;  28  E.  E.  405. 

There  may  be  a  dedication  of  a  way  to  the  public  for  a  limited 
purpose^  as  for  a  footway,  &c. ;  but  there  cannot  be  a  dedication  to  a 
limited  pari  of  the  public,  as  to  a  parish :  and  such  a  partial  dedica- 
tion is  simply  void,  and  will  not  operate  in  law  as  a  dedication  to  the 
whole  public.  In  order  to  constitute  a  dedication  of  a  way  to  the 
public  by  the  owner  of  the  soil,  there  must  be  an  intention  so  to 
dedicate,  of  which  the  user  by  the  public  is  evidence,  subject  to  be 
rebutted  by  contrary  evidence  of  interruption  by  the  owner. — Pooh  v. 
HuMmon  (1843),  11  M.  &  W.  827. 

1866 

Indictment  for  obstrncting  a  Highway.— Plea,  not  guilty.  On 
the  trial  it  appeared  that  the  alleged  highway  had  been  laid  out  as  a 
projected  street  in  1827,  and  de  facto  used  as  a  highway  till  1836,  when 
the  defendants  began  to  obstruct  it,  and  soon  after  inclosed  a  portion 
of  the  road.  The  owners  of  the  soil  of  the  greater  part  of  this  road 
brought  ejectment;  the  defendants  entered  into  negotiations  with 
them  and  had  agreed  to  open  the  road,  but  finally,  in  1853,  broke  off 
the  negotiations,  assigning  as  their  reason  that  they  had,  since  the 
negotiations  commenced,  acquired  the  fee  of  another  part  of  the  road. 
On  that  spot  of  which  the  defendants  thus  claimed  the  fee  was  the 
obstruction,  the  subject  of  the  indictment.  Evidence  was  given  that 
that  spot  on  which  the  obstruction  now  was  made  had  been  part  of  an 
estate  settled  in  strict  settlement,  in  1823,  on  a  tenant  for  life,  with 
power  to  grant  building  leases,  and  for  the  trustees  of  the  settlement 
to  sell,  with  consent  of  the  tenant  for  life.  The  first  tenant  in  tail  was 
still  at  the  time  of  the  trial  an  infant.  The  tenant  for  life,  being  called 
as  a  witness,  said,  inter  aliay  that  in  1828  the  whole  of  this  property  had 
been  sold  by  his  trustees,  and  he  had  had  nothing  to  do  with  it  since. 
The  judge  left  it  to  the  jury  to  say  whether  they  would  infer  a  dedication 
in  1829  from  whoever  was  the  owner  of  the  fee.  Verdict  for  the 
Crown.  Hdd^  a  proper  direction ;  for  open  user  as  of  right  by  the 
public  raises  a  presumptive  infercace  of  dedication  requiring  to  be  re- 
butted. And  here  the  statement  of  the  defendants  that  they  acquired 
the  fee  in  1853,  coupled  with  the  evidence  of  the  tenant  for  life  that  ho 
had  not  had  anything  to  do  with  it  since  1828,  was  evidence  that  the 
fee  was  in  1829  not  subject  to  the  settlement,  so  that  there  was  nothing 
to  rebut  the  primd  facie  inference  of  dedication  in  1829,  arising  from 
the  public  user  as  of  right  in  that  year. — R,  v.  Pc^ie,  4  El.  &  Bl. 

t2 
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737 ;  36  L.  R.  829;  24  L.  J.  Q.  B.  167 ;  1  Jur.  (N.  S.)  762  ;  3  W.  E- 
243;  6  Cox,  C.  C.  512. 

Although  a  cul-de-sac  may  be  a  highway,  and  although  the  old 
doctrine  that  a  highway  must  load  from  one  public  place  to  another 
may  not  be  strictly  correct,  yet  where  a  road  leads  to  a  place  which  is 
not  public,  and  which  the  public  enter  only  by  permission  (as  where  it 
leads  to  the  gates  of  a  park),  the  user  of  the  road  by  all  persons  who 
seek  such  entry,  without  evidence  of  user  for  any  other  purpose,  is  not 
a  user  suflBcient  to  warrant  the  conclusion^of  a  dedication  to  the  public 
as  a  highway,  and  a  liability  in  the  parish  to  repair. — H,  v.  Hawkhursi 
(1862),  11  W.  E.  9;  7  L.  T.  268. 

A  bridge  for  every  kind  of  traffic  may  be  a  street  within  18  &  19  Vict. 
0.  120,  8.  105,  although  it  goes  over  a  railway,  and  although  before  its 
erection  a  right  of  crossing  existed  for  foot-passengers  only.  A  user 
of  a  road  for  eighteen  months,  accompanied  with  a  declaration  of  an 
intention  to  devote  it  to  the  use  of  the  public,  may  be  sufficient 
evidence  of  a  dedication  of  a  right  of  way  to  the  public.  The  appel- 
lants, a  railway  company,  agreed,  by  articles  dated  12th  June,  1868, 
vnth  a  water  company  to  build  a  bridge  to  be  devoted  to  the  use  of 
the  public,  in  which  bridge  the  water  company  might  lay  their  pipes* 
The  bridge  was  built  and  used  by  the  public  for  eighteen  months.  By 
an  indenture  dated  the  28th  December,  1871,  the  appellants  covenanted 
with  the  water  company  to  retain  the  possession  of  the  bridge  (subject 
to  the  user  thereof  by  tiie  public)  under  their  control.  The  vestry  of 
the  district  paved  the  road  of  which  the  bridge  formed  part,  ffeld^ 
that  the  dedication  of  the  bridge  to  the  use  of  the  public  might  be 
inferred ;  that  the  roadway  over  it  was  a  new  street  within  the  mean- 
ing of  the  Metropolis  Management  Act,  1855,  and  that  the  appellants 
were  liable  under  sect.  105  to  contribute  to  the  paving  of  the  road. — 
N<yrth  London  Ry.  v.  SU  Mary  {Islington)  Vestry  (1873),  21  W.  E.  226; 
27  L,  T.  672. 

1892 

Highway — How  created. — ^A  tenant  for  life  cannot  dedicate  a  way 
as  a  highway  as  against  the  remainderman.  It  is  by  the  continual 
passage  of  people  who  wish  to  go  along  a  particular  way  that  evidence 
of  there  being  a  highway  is  established.  A  new  trial  will  not  be 
granted  on  a  point  not  taken  at  the  trial  imtil  after  the  case  on  both 
sides  was  closed. — Eyre  v.  New  Forest  Highway  Board,  8  T.  L.  E.  648 ; 
66  J.  P.  617  (C.  A.). 

1888 

Public  Bight  of  Way— Evidence  of  XTser.— In  an  action  claiming 
a  public  right  of  way  over  a  track  or  natural  mountain-pass  about 
fourteen  miles  long,  running  through  a  thinly-populated  district  of 


Digitized  by 


Google 


DEDICATION.  277 

the  Highlands  of  Scotland  and  connecting  by  the  shortest  route 
Braemar  and  Clova,  it  appeared  from  the  evidence  of  user  that  the 
track  in  question  had  been  used  by  the  public  on  foot ;  by  drovers  twice 
a  year  driving  sheep  from  a  market  held  at  Braemar  to  one  held  near 
Clova;  that  public  subscriptions  had  been  collected  for  a  bridge  in 
line  of  the  track ;  that  some  distance  up  the  disputed  track  there  was 
an  old  milestone ;  and  that  a  proprietor  in  planting  trees  had  specially 
left  a  place  for  the  track.  Held  (aflBrming  the  decision  of  the  Court  of 
Session,  14  Ct.  of  Sess.  Cas.  4th  Scr.  875),  that  the  amount  of  user, 
having  regard  to  the  character  of  the  district,  was  such  as  might 
have  been  expected  if  the  track  had  been  admittedly  a  public  way 
and  not  the  subject  of  mere  tolerance,  and  that  the  evidence  was 
sufficient  to  establish  the  right  of  way.—Macpherson  v.  Scottish  Bight 
of  Way  and  Recreation  Socifhj,  13  A.  G.  744  (H.  L.,  Sc.). 

1886 

Public  Bight  of  Way— Non-user  for  a  Long  Period.— According 
to  the  law  of  Scotland  the  constitution  of  a  public  right  of  way  does  not 
depend  upon  any  legal  fiction,  but  upon  the  fact  of  user  by  the  public  as 
matter  of  right  continuously  and  without  interruption  for  forty  years; 
and  the  amount  of  user  must  be  such  as  might  have  been  reasonably 
expected  if  the  road  in  dispute  had  been  an  undoubted  public  highway. 
Also  the  user  must  be  a  user  of  the  whole  road  as  a  means  of  passage 
from  one  terminus  to  the  other,  and  must  not  be  such  a  user  as  can  be 
reasonably  ascribed  either  to  private  servitude  rights  or  to  the  licence 
of  the  proprietor.  The  continued  exclusion  of  the  public  fi-om  the  use 
of  an  alleged  public  road  for  thirty-seven  years  will  not,  p(  r  se,  destroy 
a  pre-existent  right  of  public  way,  unless  it  is  maintained  for  the 
prescriptive  period  of  forty  years ;  but  it  is  strong  evidence  that  no 
such  public  right  ever  existed.  Per  Lord  Blackburn  (pp.  385-6) : 
**The  case  is  to  be  governed  by  the  law  of  Scotland.  Any  reference 
to  English  law  is  apt  to  misleeid,  unless  the  difference  of  the  law  of  the 
two  countries  is  borne  in  mind.  In  both  countries  a  right  of  public 
way  may  be  acquired  by  prescription.  In  England  the  common  law 
period  of  prescription  was  time  immemoiial,  and  any  claim  by  pre- 
scription was  defeated  by  proof  that  the  right  claimed  had  originated 
within  the  time  of  legal  memory,  that  is,  since  a.d.  1189.  This  was, 
no  doubt,  an  unreasonably  long  period.  And  sometimes  by  legal 
fictions  of  presumed  grants,  and  in  part  by  legislation,  the  period 
required  for  prescription  as  to  private  rights  has  in  many  cases  been 
practically  cut  down  to  a  much  shorter  definite  period.  (See  Angus  v. 
Bolton,  6  A.  C.  740.)  But  this  has  never  been  done  in  the  case  of  a 
public  right  of  way.  And  it  has  not  been  required,  though  in  the  way 
in  which  the  evil  of  the  period  of  prescription  being  too  long  has  been 
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avoided,  an  opposite  evil  of  establishing  public  rights  of  way  on  a  very 
short  usurpation  has  sometimes  been  incurred.  In  Poole  v.  Huskinson 
(11  M.  &  W.  830)  Baron  Parke  says :  *  In  order  to  constitute  a  valid 
dedication  to  the  public  of  a  highway  by  the  owner  of  the  soil,  it  is 
clearly  settled  that  there  must  be  an  intention  to  dedicate — there  must 
be  an  animus  dedicandi — of  which  the  user  by  the  public  is  evidence, 
and  no  more ;  and  a  single  act  of  interruption  by  the  owner  is  of  much 
more  weight,  upon  a  question  of  intention,  than  many  acts  of  enjoy- 
ment* But  it  has  also  been  held  that  where  there  has  been  evidenoe 
of  user  by  the  public  so  long  and  in  such  manner  that  the  owner  of  the 
fee,  whoever  he  was,  must  have  been  aware  that  the  public  were 
acting  under  the  belief  that  the  way  had  been  dedicated,  and  has 
taken  no  steps  to  disabuse  them  of  that  belief,  it  is  not  conclusive 
evidence,  but  evidence  on  which  those  who  have  to  find  the  fact  may 
find  that  there  was  a  dedication  by  the  owner,  whoever  he  was.  It  is, 
therefore,  I  may  say,  in  England  never  practically  necessary  to  rely  on 
prescription  to  establish  a  public  way.  Now,  it  is  here  to  be  observed 
that,  though  the  length  of  time  during  which  a  road  is  used  as  a 
public  highway  is  an  element  in  determining  whether  a  dedication 
should  be  inferred,  it  is  not  any  definite  time,  and  a  very  short  period 
of  usurpation  will  often  satisfy  a  jury.  But  I  am  far  from  thinking 
that  the  law  of  England  is  here  at  all  the  perfection  of  reason,  or  such 
as  ought  to  be  introduced  into  the  law  of  Scotland  if  not  so  already." — 
Mann  v.  Brodie,  10  A.  C.  378  (H.  L.,  Sc.). 

1828 
By  Soots  Law. — ^Upon  the  trial  of  an  issue  directed  to  try  whether 
for  46  years  prior  to  1822  there  existed  a  public  foot-road  from  G.  to 
C,  it  was  proved  that  from  the  year  1755  to  1789  the  road  was  used 
by  the  public  without  interruption ;  and  that  stiles  had  in  1789  been 
placed  in  the  fences  by  the  owners  of  the  land  over  which  the  road 
passed.  From  the  year  1797  there  were  frequent  interruptions  down 
to  the  date  of  the  trial.  The  judge  at  the  trial  directed  the  jury  that 
the  interruptions  proved  were  not  sufficient  to  defeat  the  right  in  the 
public  to  the  footway  in  question ;  which  right  must  on  the  evidence 
be  presumed  to  have  been  established,  by  having  been  used  for  40 
years  and  upwards  from  the  date  of  the  interruption,  as  stated  in  the 
issue.  Upon  a  bill  of  exceptions  to  this  direction  i—ZTe/rf,  that  on 
proof  of  34  years'  uninterrupted  exercise  of  the  right,  it  was  competent 
for  the  jury  to  presume,  and  that  they  ought  in  point  of  law  to  be 
directed  to  presume,  an  enjoyment  corresponding  with  the  manner  in 
which  the  road  had  been  enjoyed  during  the  34  years,  establishing, 
according  to  the  law  of  Scotland,  a  prescriptive  right  of  way. — ffarvie 
Y.  Rogers,  3  Bligh  (N.  S.),  440. 
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Street  in  Town— Fresnmption  that  Soil  of  Street  ad  medium 
filum  passed  under  Lease.— The  Act  53  Geo.  3,  c.  121,  had  for  its 
purpose  "the  making  of  a  more  convenient  communication  from  M. 
to  C.  (being  places  in  the  Metropolis),  and  of  a  more  convenient 
sewage  for  the  same,"  and  the  Ck>mmiseioners  of  Woods,  Forests,  and 
Land  Revenues  were  entrusted  with  the  carrying  out  of  the  scheme. 
Sect.  14  empowered  the  Commissioners  to  purchase  such  lands  and 
buildings  as  might  be  deemed  necessary  for  the  purposes  of  the  Act ; 
and  sect.  35  empowered  the  Commissioners  to  demise  the  same  for 
periods  not  exceeding  ninety-nine  years.  Sect.  85  provided  for  the 
f  utiire  widening  or  other  alteration  of  the  sewer.  The  Act  56  Geo.  3, 
c.  128,  entrusted  another  body  of  commissioners  with  the  paving, 
lighting,  and  watching  of  the  streets  under  the  scheme,  and  required 
them  to  keep  the  streets  in  good  repair.  Under  the  scheme  E.  Street 
was  laid  out,  and  the  land  adjoining  the  street  was  let  on  building 
leases.  By  an  indenture  dated  the  7th  February,  1823,  the  Commis- 
sioners of  Woods,  Forests,  and  Land  Eevenues  demised  a  parcel  of 
land,  expressed  to  be  "  situate  on  the  east  side  of  a  street  now  forming 
there,  called  or  intended  to  be  called  E.  Street,  abutting  west  on  the 
said  street,"  for  a  term  of  ninety-nine  years.  The  agreement  for  the 
lease  was  made  in  1820.  Evidence  was  tendered  to  show  that  E. 
Street  was  completed  before  the  date  of  the  lease,  and  in  the  main 
before  the  date  of  the  agreement.  The  sewer  was  finished  by  1819. 
The  plaintiffs  in  this  action  were  sub-lessees  of  the  premises  comprised 
in  the  lease  of  the  7th  February,  1823.  The  defendants  occupied 
premiss  on  either  side  of  the  plaintiffs'  premises  and  adjoining 
thereto,  and  had  connected  their  premises  by  a  subway  passing  under 
the  soil  of  E.  Street  in  front  of  the  plaintiffs*  premises.  The  plaintiffs 
now  claimed  an  order  directing  the  defendants  to  remove  the  subway, 
on  the  ground  that  the  soU  of  E.  Street  in  front  of  their  premises  was 
vested  in  them  ad  medium  filum  vice  by  virtue  of  the  lease  of  the  7th 
February,  1823.  Held,  that,  having  regard  to  the  circumstances  of 
the  case,  the  presumption  that  the  conveyance  of  land  adjoining  a 
highway  passes  the  soil  of  the  highway  ad  medium  filum  vice  did  not 
apply,  and  that  accordingly  no  part  of  the  soil  of  E.  Street  passed  imder 
the  lease  of  the  7th  February,  1823. — Mappin  Bros,  v.  Liberty  &  Co,, 
87  L.  T.  523 ;  72  L.  J.  Ch.  63 ;  [1903]  1  Ch.  118. 

1814 

Where  Land  in  the  Hands  of  Lessees. — Where  a  way  has  been 

used  by  the  public  for  a  great  number  of  years  over  a  close  in  the 

hands  of  a  succession  of  tenants,  the  privity  of  the  landlord  and  a 

dedication  by  him  to  the  public  may  be  presumed,  although  he  was 
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never  in  the  actual  possession  of  the  close  himself,  and  he  is  not  proyed 
to  have  been  near  the  spot.  Where  a  way  is  so  used,  notice  of  the 
fact  to  the  steward  is  notice  to  the  landlord. — i?.  v.  Bart,  4  Camp.  16 ; 
15  E.  E.  721.  See  also  Rughy  Charity  v.  Merry  weather^  11  East, 
376,  n. ;  10  E.  E.  528. 

Where  a  way  has  been  used  by  the  public  for  a  great  number  of 
years  over  a  close,  leading  only  to  the  houses  of  lessees,  there  being 
no  thoroughfare,  the  privity  of  the  landlord,  and  a  dedication  by  him 
to  the  public,  is  essential  to  constitute  it  a  public  highway.  And 
evidence  that  the  lociis  in  quo  has  been  paved  and  lighted  for  the  like 
number  of  years,  under  the  authority  of  a  public,  local,  and  personal 
Act  of  Parliament,  in  which  it  is  enumerated  by  name  amongst  the 
public  streets,  lanes,  &c.,  within  the  scope  of  the  statute,  does  not 
prejudice  the  reversionary  rights  of  the  owner  of  the  fee. —  Wood  v.  Veal 
(1822),  1  D.  &  E.  20 ;  5  B.  &  Aid.  454. 

1879 

Public  Highway— DedioatioiL  by  Lessee — Purchaser  without 
Notice. — B.,  in  possession  under  an  agreement  for  a  lease,  contracted 
to  make  a  road  down  to  the  Eivor  Thames,  and  throw  it  open  to  the 
public.  The  contract  was  binding  on  him,  and  those  claiming  imder 
him  with  notice.  He  made  a  roadway  accordingly,  which  was  used  by 
the  public  down  to  the  date  of  the  present  action.  Subsequently  to 
making  the  road  he  took  a  lease  of  the  land  in  question  ''  subject  to 
existing  rights  of  way."  In  this  lease  the  parcels  were  described  with 
reference  to  a  plan,  on  which  the  road  was  described  as  a  **  private 
road."  After  various  mesne  sissignments  to  assignees  who  bought 
imder  the  description  and  plan  in  the  lease,  the  lease  was  assigned  to 
W.,  who  bought  at  a  sale  by  auction  with  reference  to  a  plan,  in 
which,  at  the  end  of  the  road  in  question,  was  marked  **  Ferry  from 
BlackwaU  Stairs."  Heldy  that  on  the  evidence,  there  had  been  no 
actual  dedication  to  the  public;  that  though  the  assignees  from  B. 
would  have  been  put  upon  inquiry  by  the  words  in  the  lease,  **  subject 
to  existing  rights  of  way,"  yet  the  effect  of  the  words  was  taken  away 
by  the  description  of  the  road  on  the  plan  as  "private  road."  Held, 
also,  that  the  user  by  the  public  as  proved,  and  the  fact  of  the  ferry 
being  marked  on  the  plan  with  referoDce  to  which  W.  purchased,  did 
not  affect  him  with  notice  that  the  road  was  public.  Where  want  of 
notice  is  intended  to  be  relied  on,  it  must  be  expressly  pleaded. 
Qucerey  whether  there  can  be  a  dedication  of  a  highway  to  the  public 
by  a  lessee.  Decision  of  Fry,  J.  (26  W.  E.  533),  affirmed  on  different 
grounds.— ^f#.-f/et».  v.  Biphosphated  Guano  Co.y  27  W.  E.  621;  11 
Ch.  D.  327,  341 ;  49  L.  J.  Ch.  68 ;  40  L.  T.  201. 
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Obstruction— Dedication.— Between  1844  and  1850  the  sub-lessee 
for  a  term  of  years  of  certain  lands,  over  which  there  had  been  in 
existence  prior  to  1805  a  public  right  of  way,  substituted  therefor 
another  way,  with  a  bridge  and  path.  In  1874  the  sub-lessee  sur- 
rendered his  interest  to  his  immediate  landlord,  who  held  under  a  fee- 
farm  grant  dating  from  1857.  The  fee-farm  grantee  continued  in 
occupation  of  the  lands  for  two  years,  when  he  re-let  them  to  the 
defendant.  During  the  two  years  of  his  occupation  the  fee-farm 
grantee  acquiesced  in  the  public  user  of  the  substituted  way,  and  at 
the  trial  the  jury  found  that  he  had  acquiesced  in  and  adoj)ted  the 
dedication  to  the  public  of  the  right  of  way  as  altered.  There  was  no 
evidence  of  dedication  of  or  acquiescence  in  the  substituted  way  by 
the  owner  in  fee.  The  plaintiff,  a  small  farmer,  had  been  using  the 
said  way  as  a  means  of  access  from  his  farm  to  the  public  road  leading 
to  the  market  town ,  about  four  miles  distant.  The  defendant  obstructed 
the  way  by  removing  the  bridge  and  erecting  a  fence.  The  pkintifP 
was  thereby  forced  to  take  a  longer  and  more  circuitous  route  when 
going  to  the  market  town,  which  he  required  to  do  about  once  a  week, 
and  was  obliged  on  some  occasions  to  pay  for  a  car.  Held^  that  it  was 
competent  to  the  grantee  in  a  fee-farm  grant  to  dedicate  a  public  right 
of  way,  and  that,  under  the  circumstances  of  the  case,  the  acquiescence 
of  the  fee-farm  grantee  in  the  act  of  his  former  tenant  amounted  to  a 
dedication  to  the  public  of  the  substituted  way,  binding  upon  his 
interest,  and  all  claiming  under  him,  including  the  defendant.  Held, 
further  (Kenny,  J.,  dissenting),  that  the  evidence  was  sufficient  to 
sustain  the  finding  of  the  jury,  that  the  plaintiff  had  suffered  par- 
ticular damage  beyond  that  which  was  common  to  the  public  at  largo, 
and  that  the  verdict  for  damages  found  for  the  plaintiff  by  the  jury 
at  the  trial  could  not  be  disturbed. — Smith  v.  TTiV^or?,  [1903]  2  Jr.  R. 
45  (K.  B.  D.). 

1862 
Obstruction  on  Highway— Public  XTser— Dedication.— Where  an 

erection  or  excavation  exists  upon  land,  and  the  land  on  which  it 
exists,  or  to  which  it  is  contiguous,  is  dedicated  to  the  public  as  a 
highway,  the  dedication  must  be  taken  to  be  made  to  the  public,  and 
accepted  by  them,  subject  to  the  inconvenience  or  risk  arising  from 
the  existing  state  of  things.  The  defendant  occupied  a  house  adjoining 
to  a  public  street,  with  a  ceUar  belonging  to  it,  which  cellar  had 
existed  before  the  defendant  had  anything  in  the  house.  The  mouth 
of  this  cellar  opened  into  the  footway  of  the  street  by  a  trap-door. 
During  the  day  this  trap-door  was  open,  but  at  night  it  was  closed  by 
a  flap,  which  slightly  projected  above  the  footway,  and  it  had  so  pro- 
jected as  long  as  living  memory  went  back.    The  plaintiff,  coming 
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along  the  footway  at  night,  stumbled  over  this  flap,  fell,  and  sustained 
injury,  for  which  he  brought  an  action.  Held^  that  the  jury  ought  to 
draw  the  conclusion  that  the  cellar-flap  had  existed  as  long  as  the 
street,  and  that  the  dedication  of  the  way  to  the  public  was  with  the 
cellar-flap  in  it,  and  subject  to  its  being  continued  there;  and  there- 
fore that  the  defendant  was  not  liable,  as  the  maintenance  of  such  an 
ancient  cellar-flap  was  not  unlawful. 

A  public  street  was  subject  to  the  right  of  the  occupiers  of  a  house 
adjoining  to  have  steps  standing  in  the  street  and  leading  up  to  the 
house,  all  persons  passing  along  having  the  right  to  go  over  them. 
While  the  steps  were  so  standing  the  vestry  of  the  parish  lowered  the 
level  of  the  street,  and  it  became  necessary  for  the  convenient  occupa- 
tion of  the  house  to  erect  new  steps.  This  was  done  by  the  defendant, 
causing  no  greater  obstruction  than  before.  Held,  in  an  action 
brought  in  respect  of  an  injury  caused  by  falling  over  these  steps,  that 
the  defendant  was  entitled  to  keep  them  there,  and  therefore  that 
the  plaintiff  could  not  recover.  Coupland  v.  Hardingham  (3  Camp. 
398)  commented  on.— jP/s^er  v.  Frowse,  2  B.  &  S.  770 ;  31  L.  J.  Q.  B. 
212;  8  Jur.  (N.  S.)  1208;  6  L.  T.  711. 

The  inhabitants  of  a  parish  or  district,  as  distinct  from  the  general 
public,  may  possess  a  right  of  way,  but  it  must  be  by  express  grant, 
and  cannot  be  presumed  from  user.  The  dedication  of  a  right  of  way 
can  only  be  presumed  from  user  in  favour  of  the  public.  The  vestry 
of  a  parish  who,  by  virtue  of  a  local  Act  combined  with  the  Metro- 
polis Local  Management  Acts  (25  &  26  Vict.  c.  102,  &c.),  are  con- 
stituted the  guardians  of  ways  within  the  parish,  and  are  empowered, 
in  case  of  obstruction  of  such  ways,  to  take  such  proceedings  for  the 
opening  thereof  as  they  may  think  fit,  must,  if  they  institute  pro- 
ceedings in  Chancery  for  the  removal  of  such  an  obstruction,  do  so  by 
information  in  the  name  of  the  Attorney- General  and  not  by  bill. — 
Bermondsey  Vestry  y.  Brown  (1866),  11  Jur.  (N.  S.)  1031;  35  Beav. 
226 ;  13  L.  T.  574;  14  W.  E.  213 ;  L.  E.  2  Eq.  204. 

An  action  for  the  obstruction  of  a  public  way  is  not  maintainable 
unless  the  plaintiff  has  sustained  some  particular  damage  peculiar  to 
himself  and  in  excess  of  that  suffered  by  the  public.  The  plaintiff 
showed  no  other  damage  than  that  on  several  occasions  he,  in  common 
with  all  persons  who  then  made  use  of  the  footway,  had  been  obliged, 
owing  to  his  not  being  able  to  pass  the  obstruction,  to  turn  back  and 
proceed  by  a  less  convenient  road ;  and  that  on  other  occasions  he  had 
been  delayed  while  he  removed  the  obstruction  before  he  could  proceed. 
Heldf  that  he  was  not  entitled  to  maintain  an  action  for  the  obstruction 
of  the  footway.  Evidence  was  given  of  the  public  user  of  the  footway 
for  nearly  seventy  years,  during  the  whole  of  which  time,  however, 
the  land  over  which  the  footway  passed  had  been  on  lease.    Held,  that 
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the  judge  had  rightly  directed  the  jury  in  telling  them  that  they  were 
at  liberty  to  infer  a  dedication  to  the  public  at  a  time  prior  to  the  lease 
being  granted.  Although  leave  only  to  enter  a  nonsuit  is  reser\'ed  at 
the  trial,  the  Court  will,  when  the  plaintifi  has  obtained  a  verdict  on  a 
material  issue,  order  a  verdict  to  be  entered  for  the  defendant  on 
another  issue,  and  will  not  enter  a  nonsuit  if  they  consider  such  a 
course  most  conducive  to  the  interests  of  justice. — Winttrholiom  v. 
Derby  {Earl)  (1867),  16  W.  R.  15 ;  36  L.  J.  Ex.  194 ;  L.  E.  2  Ex.  316 ; 
16  L.  T.  771. 

A.  and  B.,  being  owners  of  freehold  property,  by  agreement  in  1808 
undertook,  after  a  certain  part  thereof  should  have  been  let  on  building 
leases,  to  demise  the  remainder  to  trustees  for  C.  for  61  years,  upon 
trust  to  lease  the  same  upon  the  like  plan  as  should  have  been  adopted 
with  respect  to  the  other  part,  or  in  such  manner  as  C.  should  think 
fit.  In  pursiiance  of  the  agreement,  a  lease  was  accordingly  granted 
in  1813  to  C.'s  trustees,  the  lease  reciting  the  agreement  and  showing 
by  a  plan  the  manner  in  which  the  other  part  of  the  property  had  been 
dealt  with.  Upon  this  plan  there  appeared  a  street,  part  of  the  land 
comprised  in  the  lease  adjoining  one  end  of  the  street.  C.  and  his 
trustees  leased  this  land  for  building  purposes  for  the  whole  term,  less 
10  days,  to  D.,  who  erected  houses  in  such  a  manner  as  to  continue 
the  street.  The  street  was  used  by  the  public  for  upwards  of  20  years. 
Held,  that  there  had  been  a  direction  by  the  freeholders  to  continue  the 
street,  and  that  it  had  become  a  public  road. — Pryor  v.  Pryor  (1872), 
26  L.  T.  758.    And  see  27  L.  T.  257. 

A  railway  bridge  spanned  a  road  within  the  defendants*  district. 
The  road,  having  at  the  time  the  bridge  crossing  it,  was  dedicated  to 
the  public  by  the  railway  company,  and  it  subsequently  became  vested 
in  the  defendants.  At  the  time  of  dedication  the  road  was  higher  at 
the  entrance  of  the  bridge  than  at  the  exit,  and  the  road  continued  in 
a  similar  state  up  to  the  instituting  of  this  action.  The  plaintiff  was 
driving  along  this  road,  and  on  passing  under  the  bridge  he  met  with 
an  accident,  his  head  coming  in  contact  with  the  bridge  in  consequence 
of  the  road  being  higher  at  that  part.  In  an  action  by  him  against  the 
defendants  for  damages  for  injuries  sustained,  it  was  heldy  that  as  the 
road  was  dedicated  subject  to  this  obstruction,  the  action  could  not  be 
maintained.— TTamer  v.  Wandsworth  Board  of  Works  (1889),  53  J.  P. 
471. 

1879 

Streets  and  Beads— Within  18  &  19  Vict.  c.  120,  s.  88.— In  an 

action  to  restrain  the  defendants  from  erecting  a  urinal  in  Old  Bur- 
lington Mews,  the  statement  of  claim  alleged  that  the  soil  of  the  mews 
was  vested  in  and  was  the  absolute  property  of  three  of  the  plaintiffs. 
The  statement  of  defence  did  not  admit  this  allegation ;  but  alleged 
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that  the  mews  had  long  been  a  highway  dedicated  to  the  public,  and 
belonged  to  the  parish  as  one  of  the  public  streets  thereof.  At  the 
trial  of  the  action  several  witnesses  were  examined  on  both  sides,  and, 
at  the  close  of  the  defendants*  evidence,  the  plaintiffs  applied  for  leave 
to  call  evidence  in  reply,  to  show  that  the  soil  of  the  mews  had  not 
been  dedicated  to  the  public.  Held^  that  as  the  plaintiffs  were  dis- 
tinctly apprised  by  the  pleadings  before  the  trial  of  the  action  what 
the  nature  of  the  defence  would  be,  the  application  must  be  refused. 
The  intended  erection  by  a  vestry,  acting  under  the  powers  given  by 
sect.  88  of  19  &  20  Vict.  c.  120,  of  a  urinal  in  a  mews  (which,  in  the 
opinion  of  the  Court,  was  a  highway  within  sect.  96  of  the  Act)  at  a 
distance  of  eight  feet  from  the  back  door  of  the  plaintiff  A.  and  the 
cellar  entrance  of  the  plaintiff  B.,  and  quite  close  to  a  narrow  passage 
down  which  several  young  females  had  to  pass  daily  on  their  way  to 
the  show-rooms  of  the  plaintiff  C. : — Held,  to  be  such  a  nuisance  as  to 
afford  ground  for  a  perpetual  injunction.  What  amounts  to  a  dedica- 
tion of  a  street  to  the  public  considered. — Vernon  v.  St,  Jamt^  Vestry, 
49L.  J.  Ch.  130;  42  L.  T.  82. 

The  88th  section  of  the  Metropolis  Management  Act,  1855,  which 
authorizes  vestries  or  district  boards  to  provide  and  maintain  urinals, 
&c.  in  situations  where  they  deem  such  accommodation  to  be  required, 
and  to  defray  the  expenses  thereof  out  of  the  rates,  does  not  authorize 
a  vestry  to  insist  upon  erecting  a  urinal  upon  a  particular  site  where 
it  will  be  a  nuisance  to  the  neighbouring  householders,  although  the 
vestry  is  seeking  to  exercise  its  powers  bond  fide  for  the  acoommodati<Hi 
of  the  public.  Decision  of  Malins,  V.-C,  afl5rmed.  A  mews  in 
London  being  a  cul-de-aac,  having  been  freely  used  by  the  public,  and 
having  been  lighted,  paved,  and  cleansed  by  the  local  vestry  for  70 
years  without  opposition  or  protest  from  any  quarter,  heJd  by  Malins, 
V.-C,  to  be  dedicated  to  the  public  as  a  highway ;  approved  by  Lush, 
L.  J.,  the  other  members  of  the  Court  of  Appeal  not  expressing  any 
opinion  upon  this  point.  It  requires  a  very  strong  and  special  case  to 
induce  the  Court  to  allow  the  costs  of  shorthand  notes  of  evidence 
used  in  the  Court  of  Appeal. — Vernon  v.  St,  James^  Vestry  (1881),  29 
W.  E.  222  ;  50  L.  J.  Ch.  81 ;  16  Ch.  D.  449 ;  44  L.  T.  229  (C.  A.). 

1862 

Occasional  XTser— Effect  of.— The  occasional  user  of  a  farm  road 
by  strangers,  chiefly  for  pui-poses  of  pleasure,  is  evidence  of  a  public 
rather  than  a  private  way,  and  may  be  evidence  of  a  dedication  to  the 
public  as  a  highway,  but  must  be  well  weighed  with  reference  to  per- 
mission, repair,  and  all  other  circumstances  tending  to  show  whether 
the  owner  ever  intended  such  a  dedication,  especially  if  it  leads  to  a 
place  of  resort  for  mere  purposes  of  pleasure. — Mildred  v.  Weaver,  3 
F.  &  F.  30. 
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1880 
Over  Copyholds. — ^Where  there  has  been  long  user  by  the  public 
of  a  footpath  across  copyhold  land,  dedication  of  the  path  to  the  public 
by  the  lord,  as  well  as  by  the  copyholder,  will  be  presumed,  unless 
there  is  evidence  to  rebut  the  presumption.  E,  v.  Petrie  (3  W.  R. 
243;  4  E.  &  B.  737)  followed.— Pou?er«  v.  Bathuraty  28  W.  R.  390; 
49  L.  J.  Ch.  294 ;  42  L.  T.  123. 

1876 

Agreement  in  Expired  Lease.^A  piece  of  ground  dedicated  by 
user  to  the  public  as  a  road  is  not  a  **  street  not  being  a  highway" 
within  the  meaning  of  sect.  69  of  the  Public  Health  Act,  1848. — 
Healey  v.  Batley  Corp,,  44  L.  J.  Ch.  642 ;  L.  E.  19  Eq.  375. 

1832 
Bights  of  Reversioners. — ^A  reversioner  cannot  maintain  an  action 
on  the  case  against  a  stranger  for  merely  entering  upon  his  land  held 
by  a  tenant  on  lease,  though  the  entry  be  made  in  exercise  of  an 
alleged  right  of  way ;  such  an  act  duiing  the  tenancy  not  being  neces- 
sarily injurious  to  the  reversion. — Baxter  v.  Taylor,  4  B.  &  Ad.  72 ; 
2  L.  J.  K.  B.  65. 

1888 
Land  Vested  in  Company  for  Statutory  Porposes.—A  canal 

company  has  power  to  dedicate  to  the  public  as  a  highway  land  which 
has  been  acquired  by  it  as  a  towpath  under  statutory  powers,  if  the  user 
by  the  public  would  not  be  incompatible  with  the  purposes  for  which 
the  land  was  acquired,  i?.  v.  Inhabitaiita  of  Leake  (5  B.  &  Ad.  469) 
approved. — Grand  Junction,  Canal  Co,  v.  Petty,  36  W.  R.  795 ;  67 
L.  J.  Q.  B.  572;  21  Q.  B.  D.  273;  69  L.  T.  767;  52  J.  P.  692  (0.  A,). 
The  inhabitants  of  a  parish  are  bound  by  law  to  repair  all  roads 
within  it  dedicated  to  and  used  by  the  public,  although  there  be  no 
adoption  of  such  roads  by  the  parish.  Where  land  is  vested  in  fee  in 
trustees  for  certain  public  purposes,  they  may  dedicate  the  surface  to 
the  use  of  the  public  as  a  highway,  provided  such  use  be  not  incon- 
sistent with  the  purposes  for  which  the  land  is  vested  in  them.  By  an 
Act  for  draining  fen  lands,  commissioners  were  authorized  to  make 
drains  and  other  works  therein  prescribed,  and  also  to  make  a  new  cut 
or  main  drain  as  thereia  mentioned,  and  to  dispose  of  all  earth  and 
soil  arising  from  the  draias  directed  to  be  made  in  forming  banks  at 
certain  distances,  on  each  side  thereof;  and  the  banks,  drains,  &c. 
were  to  remain  under  their  control  for  the  purposes  of  the  Act.  The 
commissioners,  under  the  powers  of  the  Act,  made  a  drain  according 
to  the  Act,  and  with  the  earth  taken  from  it  made  a  bank  on  one  side 
of  it  of  the  average  breadth  of  forty  feet ;  this  drain  and  bank  were 
never  part  of  the  fen,  but  were  old  inclosed  land,  and  bounded  by  old 
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inclosures  on  both  sides;  and  the  land  upon  which  they  were  respec- 
tively made  was  purchased  by  the  commissioners  for  the  purposes  of 
the  Act.  The  bank  had  been  used  for  about  twenty-five  years  as  a 
public  highway,  and  was  a  convenient  and  useful  road  for  the  public 
Upon  a  special  case  stating  these  facts,  it  was  held  by  Denman,  C.  J., 
and  Parke,  J.  (Littledale,  J.,  diaseiitienU),  that  the  dedication  of  this 
part  of  the  bank  as  a  road  to  the  use  of  the  public  was  not  inconsistent 
with  the  purposes  to  which  the  commissioners  were  boimd  by  the  Act 
to  apply  it ;  it  not  appearing  by  the  case  (which,  however,  ought  to 
have  been  more  express  on  these  points —per  Parke,  J.)  that  the 
cleansing  of  the  drains  or  any  other  purpose  of  the  Act  had  been  or 
was  likely  to  be  interfered  with  by  such  user  of  the  soiL — Bex  v.  Leake 
(1833),  5  B.  &  Ad.  469;  2  N.  &  M.  595. 

1881 

Setting  out  Proposed  Bead. — ^In  1865  H.,  who  was  lessee  of  land 
under  a  lease  dated  in  1855,  laid  out  a  proposed  road  across  part  of  the 
land  and  built  six  houses  on  one  side  of  the  road.  In  1870  H.  abandoned 
her  intention  of  making  the  road,  and  in  1874  demised  the  remainder 
of  the  land,  including  the  site  of  the  abandoned  road.  In  1880  the 
proper  urban  authority  under  the  Public  Health  Act,  1875,  called  upon 
H.'s  representatives  to  pave  the  road,  and  on  their  neglecting  to  do  so 
entered  upon  the  land  and  began  the  work.  HeM,  that  the  laying  out 
of  the  proposed  road  was  no  dedication  of  a  public  right  of  way,  and 
that  an  injunction  must  go  against  the  urban  authority. —/To/Z  y.  BooUe 
Corjxn-ation,  29  W.  R.  862;  44  L.  T.  873. 

1893 

Of  Open  Space— Absence  of  Termini.— No  right  of  way  is  acquired 
by  user  enjoyed  over  every  part  of  an  open  space,  and  not  between  any 
definite  termini,  such  user  not  being  sufficient  evidence  of  an  intention 
on  the  part  of  the  owner  to  dedicate  to  the  public  the  whole  surface  of 
the  space. — Bohinson  v.  Couyer  Local  Boards  9  E.  858 ;  63  L.  J.  Q.  B. 
235  (0.  A.). 

1870 

Of  a  Sea  Wall. — ^There  is  nothing  inconsistent  with  the  purposes  of 
a  sea  or  river  wall  or  embankment,  erected  to  protect  neighbouring 
lands,  in  a  right  of  way  along  the  surface ;  and  the  same  evidence  of 
user  will  raise  a  presumption  of  a  dedication  of  a  right  of  way  by  the 
owner  of  the  soil  in  the  case  of  such  an  embankment  as  in  any  other 
case  of  uninterrupted  and  open  user  by  the  public. — Oreenwich  Board 
of  Works  V.  Maudelay,  L.  E.  5  Q.  B.  397 ;  39  L.  J.  Q.  B.  205. 

1862 

Of  Vagne  Tracks. — The  mere  use  by  people  of  tracks  in  a  wood, 
where  they  were  free  to  wander  about  as  they  pleased,  is  not  neoes- 
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Barily  enough  to  show  a  dedication  of  such  tracks  to  the  public  as 
public  footways. — Chapman  v.  Cripps^  2  F.  &  F.  864. 

Evidence  that  in  a  place  of  resort  for  pleasure,  as  a  wood  or  the  like, 
people  have  gone  about  wherever  they  pleased,  there  being  no  definite 
enduring  trackway  in  any  particular  direction,  but  merely  temporary 
and  transitory  tracks,  not  passable  in  wet  weather  and  varying  every 
season,  and  never  proved  to  be  repaired : — //eW,  not  evidence  on  which 
a  jury  could  properly  find  either  a  public  highway  or  a  public  riyht  of 
resort  for  air  and  exercise  or  a  prescriptive  right  of  way. — Schwimje 
V.  Dowell  (1862),  2  F.  &  F.  845. 

1821 
Of  Boad  originally  intended  for  Special  Persons.— Where  a  road 
was  set  out  by  commissioners  under  a  local  Act,  and  certain  persons 
only  were  by  the  Act  to  use  it,  but  in  fact  it  had  been  used  by  the 
public  for  many  years,  it  was  held  that  this  was  not  sufficient  evidence 
of  a  dedication  to  the  public;  and  that,  if  it  was,  there  being  no 
evidence  that  the  parish  had  acquiesced  in  that  dedication,  it  was 
not  a  public  road  which  the  parish  were  bound  to  repair. — Bex  v. 
8t.  Benedidy  4  B.  &  Aid.  447 ;  23  E.  R.  441. 

By  41  Geo.  3,  c.  31,  s.  66,  the  Incorporated  Co.  of  the  Proprietors  of 
the  Grand  Surrey  Canal  were  required  to  make  and  maintain  bridges 
over  the  canal  for  the  use  of  the  owners  and  occupiers  of  adjoining 
lands,  and  also  where  the  canal  was  carried  across  any  common  high  • 
way,  public  bridleway,  or  footpath.  In  1804  the  company  erected  a 
swivel  bridge  at  a  spot  where  there  was  a  public  bridleway  and  foot- 
path, which  bridge  as  a  carriage  way  was  intended  to  be  for  the 
exclusive  accommodation  of  the  tenants  of  an  adjoining  estate,  called 
the  Bolls  Estate.  From  1810  to  1822  the  public  occasionally  used  the 
bridge  with  carriages.  In  1822  a  church  was  built  near  to  the  canal, 
streets  were  formed,  and  the  neighbourhood  became  very  populous. 
From  1822  to  1832  the  bridge  was  used  by  the  public  as  a  carriage  way 
without  interruption.  In  1832  the  company  began  to  exact  a  toU 
from  persons  not  tenants  of  the  EoUs  Estate  crossing  the  bridge  with 
carriages,  and  in  1834  they  removed  the  swivel  bridge  and  built  a 
stone  bridge  in  its  stead.  In  trespass  by  the  company  against  tho 
defendant  for  passing  along  the  bridge  with  a  horse  and  chaise  without 
the  leave  of  the  company,  the  judge,  after  reading  the  evidence  to  the 
jury,  told  them  that,  supposing  the  bridge  in  question  to  have  been 
originally  built  as  a  carriage  way  for  the  exclusive  accommodation  of 
the  tenants  of  the  Bolls  Estate,  still,  if  in  consequence  of  the  acts  of 
the  company  an  idea  grew  up  in  the  minds  of  the  public  that  they 
intended  to  dedicate  the  bridge  to  the  public  use,  such  acts  would 
amount  to  a  dedication.  Held,  taking  all  the  summing-up  together, 
that  there  was  no  misdirection,  and  that  the  evidence  warranted  the 
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jury  in  finding  that  there  had  been  a  dedication.  Held^  also,  that 
there  was  nothing  in  the  constitution  of  the  company,  or  in  the  nature 
of  their  property,  to  prevent  them  from  dedicating  the  bridge  in 
question  to  the  public. — Grand  Surrey  Canal  Co,  v.  Hall  (1840), 
1  Man.  &  G.  392 ;  9  L.  J.  C.  P.  329 ;  1  Scott,  N.  E.  264. 

1838 

For  a  Limited  Time. — On  an  issue  whether  or  not  certain  land  in  a 
district  repairing  its  own  roads  was  a  common  highway,  it  is  admis- 
sible evidence  of  reputation  ^ough  slight)  that  the  inhabitants  held  a 
public  meeting  to  consider  of  repairing  such  way,  and  that  several  of 
them,  since  dead,  signed  a  paper  on  that  occasion  stating  that  the  land 
was  not  a  public  highway,  there  being  at  that  time  no  litigation  on 
the  subject.  In  determining  whether  or  not  a  way  has  been  dedicated 
to  the  public,  the  proprietor's  intention  must  be  considered.  If  it 
appear  only  that  he  has  suffered  a  continual  user,  that  may  prove  a 
dedication ;  but  such  proof  may  be  rebutted  by  evidence  of  acts  show- 
ing that  he  contemplated  only  a  licence  resimiable  in  a  particular 
event.  Thus,  where  the  owner  of  land  agreed  with  an  iron  company 
and  with  the  inhabitants  of  a  hamlet  repairing  its  own  roads,  that  a 
way  over  his  land  in  such  hamlet  should  be  open  to  carriages,  that  the 
company  should  pay  him  08,  a  year  and  find  cinder  to  repair  the  way, 
and  that  the  inhabitants  of  the  hamlet  should  lead  and  lay  down  the 
cinder,  and  the  way  was  thereupon  loft  open  to  all  persons  passing 
with  carriages  for  nineteen  years,  at  the  end  of  which  time,  a  dispute 
arising,  the  passage  was  interrupted  and  the  interruption  acquiesced  in 
for  five  years :  — //e/</,  that  the  evidence  showed  no  dedication,  but  a 
licence  only  resumable  on  breach  of  the  agreement. — Barraclough  v. 
Johnson  (1838),  8  A.  &  E.  99 ;  3  N.  &  P.  233;  1  W.  W.  &  H.  162 ;  7 
L.  J.  a  B.  172 ;  2  Jur.  839. 

There  can  be  no  dedication  of  a  way  to  the  public  for  a  limited  time, 
certain  or  uncertain ;  if  dedicated  at  aU,  it  must  be  dedicated  in  per- 
petuity. Neither  can  the  public,  by  non-user,  release  their  rights. 
An  ancient  highway  over  a  common  or  down  was,  without  authority 
or  interference  from  the  owner  of  the  soil,  diverted  by  an  adjoining 
proprietor,  who  substituted  for  it  a  new  road  which  was  used  by  the 
public  for  more  than  twenty  years.  After  the  lapse  of  that  period, 
the  original  road  was  reopened  to  the  public,  and  the  then  owner  of 
the  soil  over  which  the  substituted  road  passed  built  a  wall  and 
planted  trees  across  the  road  which  had  been  so  substituted.  In  an 
action  against  the  defendant  for  pulling  down  the  wall  and  cutting 
down  the  trees : — Heldy  by  Erie,  C.  J.,  and  Byles,  J.  {dissentienie^ 
Williams,  J.),  that  the  above  facts  afforded  no  reasonable  evidence  of 
a  dedication  of  the  substituted  road  to  the  public ;  the  public  user 
thereof  being  referable  to  the  right  of  the  public  to  deviate  on  to  the 
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adjoining  land  whenever  the  owner  of  the  soil  illegally  stops  a  high- 
way or  suffers  it  to  become  foundrous. — Daives  v.  Hawkins  (1860), 
8  C.  B.  (N.  8.)  848 ;  29  L.  J.  C.  P.  393 ;  7  Jur.  (N.  S.)  262 ;  4  L.  T. 
288. 

1827 
For  Limited  PurpOBe.— Whore  a  landowner  suffered  the  pubHo  to 
use,  for  several  years,  a  road  through  his  estate  for  all  purposes, 
except  that  of  carrying  coals : — Held^  that  this  was  either  a  limited 
dedication  of  the  road  to  the  public  or  no  dedication  at  aU,  but  only  a 
licence  revocable ;  and  that  a  person  carrying  coals  along  the  road, 
after  notice  not  to  do  so,  was  a  trespasser.  Semble^  that  there  may  be 
a  limited  dedication  of  a  highway  to  the  public. — Stafford  (Marquis)  v. 
Coyney,  7  B.  &  C.  257 ;  5  L.  J.  (0.  S.)  K.  B.  285 ;  31  E.  E.  186. 

1875 
Dedication  of  Street— Notice  of— Neglect  of  Duty  by  Sur- 
veyor.— ^A  i)ari8h  is  not  bound  to  keep  a  new  road  in  repair  until  the 
inhabitants  have  had  an  opportunity  of  deciding  whether  the  road  is 
of  sufiBcient  utility ;  and  the  parish  is  not  barred  from  objecting  to 
the  dedication  of  the  road  because,  through  the  default  of  its  surveyor 
of  highways,  more  than  three  months  may  have  elapsed  since  notice  of 
the  intention  to  dedicate  was  sent  to  him. — Beg,  v.  Bagge  and  Nor- 
folk JJ.,  23  W.  E.  165 ;  44  L.  J.  M.  C.  45 ;  31  L.  T.  585. 

1871 

Effect  of  Public  Health  Act.— In  1816  a  street  was  set  out  in  the 
township  of  H.  by  a  private  owner  in  his  own  land  connecting  two 
other  streets  which  were  common  and  public  highways.  It  was  never 
paved  or  completed,  but  was  passable  for  carriages  in  1819,  and  has 
been  open  to  and  used  by  the  public  ever  since.  By  a  local  Act  of 
1768  trustees  were  appointed  for  H.,  who  should  have  direction  over 
all  streets,  &c.  for  paving  or  repairing,  &c.  the  same.  This  was 
repealed  in  1823  by  4  Geo.  4,  c.  90,  which  also  created  trustees  for  H., 
who  were  to  have  charge  over  streets,  &c.,  to  have  power  to  cause 
present  and  future  streets  to  be  paved,  &c. ,  nnd  to  declare  new  streets 
completed  to  their  satisfaction  public,  and  thereafter  to  be  repaired  at 
the  expense  of  the  trustees,  or  to  pave,  &c.  streets  now  or  hereafter 
set  out  on  private  property  and  open  to  the  public  for  three  successive 
years  at  the  expense  of  the  owners  of  premises  adjoining,  which  streets 
afterwards  were  to  be  deemed  public.  In  1851,  by  a  provisional  order 
of  the  general  board  of  health,  confirmed  by  Act  of  Parliament,  H. 
was  created  a  district  for  the  purposes  of  the  Local  Board  of  Health 
Act,  1848.  This  street  was  never  declared  or  made  public  by  the 
trustees  under  the  Act  of  1823,  nor  were  any  steps  taken  to  dedicate  it 
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under  6  &  6  Will.  4,  c.  50.  It  had  never  been  repaired  by  any  of  the 
above  trustees,  or  by  the  appellant,  or  in  any  way  by  the  parish. 
Hddy  that  it  was  a  highway  repairable  by  the  inhabitants  at  large, 
inasmuch  as  it  was  dedicated  to  and  adopted  by  the  public  before  1823, 
and  that  no  Act  since  that  date  contains  such  retrospective  power  as 
would  extinguish  it  as  such. — Hirst  v.  Halifax  Local  Boards  19  W.  B. 
279 ;  40  L.  J.  M.  C.  43 ;  L.  E.  6  Q.  B.  181. 

1809 

Evidence  of. — ^An  action  of  trespass  was  brought  by  the  trustees  of 
the  Bugby  Charity  against  Merryweather,  at  the  sittings  in  Middlesex, 
on  the  26th  of  May,  1790,  to  try  a  right  of  way  in  dispute  between  the 
plaintiffs  and  the  Governors  of  the  Foundling  Hospital.  There  were 
several  pleas  of  justification  on  the  record,  amongst  others  one  stating 
that  the  locm  in  quo  (which  was  Lamb's  Conduit  Street)  was  a  common 
highway,  and  that  the  supposed  ti'espass  was  committed  in  removing 
an  obstruction  there.  The  evidence  was,  that  the  right  of  the  soil  was 
clearly  in  the  plaintiffs ;  but  there  had  been  a  common  street  there, 
though  no  thoroughfare  by  reason  of  the  houses  at  the  end,  for  above 
60  years.  The  plaintiffs  accounted  for  not  having  put  up  a  bar  or  the 
like,  to  denote  that  the  way  was  not  relinquished  to  the  public  at 
large,  by  showing  that  the  locus  in  quo  had  been  in  lease  for  a  long 
term  up  to  the  year  1780.  Lord  Kenyon,  C.  J.,  asked  what  the  plain- 
tiffs had  to  say  to  the  time  from  1780  till  about  two  years  ago,  when 
they  had  put  up  a  bar.  In  answer  it  was  said  that  they  had  been  in 
treaty  with  the  Foundling  Hospital  respecting  the  allowing  them  a 
right  of  way,  which  was  finally  broken  off.  Per  Lord  Kenyon : — "If 
this  rested  solely  on  the  ground  of  a  question  of  right  between  the 
plaintiffs  and  the  Foundling  Hospital,  the  former  would  certainly  not 
have  been  barred  by  the  time  which  elapsed  from  1780  tiU  the  obstruc- 
tion was  put  up,  pending  the  treaty  between  them ;  but  during  all 
that  time  they  permitted  the  public  at  large  to  have  the  free  use  of  this 
way,  without  any  impediment  whatever,  and  therefore  it  is  now  too 
late  to  assert  the  right :  for  this  is  quite  a  sufficient  time  for  presuming 
a  dereliction  of  the  way  to  the  public.  In  a  great  case,  which  was 
much  contested,  six  years  was  held  sufficient.  And  as  to  this  not 
being  a  thoroughfare,  that  can  make  no  difference.  If  it  were  other- 
wise in  such  a  great  town  as  this,  it  would  be  a  trap  to  make  people 
trespassers.  The  Duke  of  Bedford  preserves  his  right  in  Southampton 
Street,  Covent  Gkirden,  by  a  bar  set  across  the  street,  which  is  shut  at 
pleasure,  and  shows  the  limited  right  of  the  public."  The  jury  found  a 
verdict  for  the  defendant  upon  the  issue  on  the  common  highway. — 
Rugby  Charity  v.  Merryweather,  11  East,  376,  n. ;  10  B.  B.  528. 

If  a  passage  leading  from  one  part  to  another  of  a  public  street 
(though  by  a  very  circuitous  route)  made  originally  for  private  con- 
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Tenience  has  been  open  to  all  the  world  for  a  gi*eat  number  of  years, 
without  any  bar  or  chain  across  it,  and  without  any  person  passing 
through  it  meeting  with  interruption,  it  is  to  be  considered  as  dedicated 
to  the  puhliCy  and  it  becomes  a  highway,  to  obstruct  which  is  an  in- 
dictable offence.— i?ex  v.  Lloyd  (1808),  1  Camp.  260;  10  B.  R.  674. 

The  plaintiff  erected  a  street,  leading  out  of  a  highway,  across  his 
own  close  and  terminating  at  the  edge  of  the  defendant's  adjoining 
dose,  which  was  separated  from  the  end  of  the  street  for  twenty-one 
years  (during  nineteen  of  which  the  houses  were  completed,  and  the 
street  publicly  watched,  cleansed,  and  lighted,  and  both  footways  and 
half  the  horse-way  thereof  paved  at  the  expense  of  the  inhabitants) 
by  the  defendant's  fence.  Held,  that  this  street  was  not  so  dedicated 
to  the  public,  that  the  defendant  pulling  down  his  wall  might  enter  it 
at  the  end  adjoining  to  his  land  and  use  it  as  a  highway. — Woody er  v. 
ffadden  (1813),  5  Taunt.  125 ;  14  E.  R.  706. 

The  soil  on  which  Ely  Place  is  built  was  granted  in  fee  by  the  Com- 
missioners of  the  Treasury  in  1776  to  Charles  Cole,  and  shortly  after- 
wards the  present  houses  were  erected  upon  it.  There  are  two  entrances 
to  it,  at  each  of  which  have  been  always  placed  gates  or  wooden  bars, 
shut  at  night,  watched  by  porters  and  guarded  by  watchmen  employed 
by  the  inhabitants.  The  public  have  a  right  of  way,  and  the  gates, 
although  generally  kept  open,  are  closed  when  the  inhabitants  think 
fit.  It  has  always  been  paved,  since  it  was  built,  at  the  expense  of  the 
inhabitants.  Heldy  that  the  jurisdiction  of  commissioners,  appointed 
under  a  local  Act  (6  Will.  4,  c.  18),  for  the  district  in  which  Ely  Place  is 
situated,  with  power  to  **pave,  macadamize,  &c.  all  the  squares, 
streets,  lanes,  courts,  ways,  footways,  carriage-ways,  passages  and 
places  within  the  parishes,  precinct  and  liberty  for  which  they  might 
be  appointed,  or  which  might  be  placed  under  their  jurisdiction  by 
virtue  of  that  Act,"  and  to  make  rates  for  the  purposes  of  the  Act 
upon  every  person  **  who  should  inhabit  or  be  liable  to  be  rated  for 
any  land,  &c.  within  each  of  the  said  parishes,  precinct  and  liberty, 
and  all  other  streets  and  places  thereinbefore  declared  to  be  within  the 
jurisdiction  of  the  Act,"  did  not  extend  to  the  paving  of  private  places, 
such  as  Ely  Place,  as  above  described. — Paul  v.  James  (1841),  10 
L.  J.  a  B.  246;  1  O.  &  D.  316 ;  1  Q.  B.  832. 

1840 

Ooonpation  Beads. — In  1838  the  occupier  of  a  field  called  the  HaU 
dose  took  down  the  old  fence  and  added  to  the  field  a  strip  of  land 
adjoining  a  public  road.  In  an  action  for  a  trespass  committed  upon 
the  strip  of  land  about  a  year  after  it  had  been  so  taken  in,  the  decla- 
ration described  the  locus  in  quo  as  the  Hall  Close.  Held,  that  it  was 
properly  described.  There  may  be  both  an  occupation  way  and  a 
public  highway  over  the  same  road,  for  it  does  not,  on  becoming  a 
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highway,  cease  to  be  an  occupation  way.  Per  L^d  Denman,  C.  J., 
at  Nisi  Prius. — Brownloxu  v.  Tomlimorij  1  Man.  &  G.  484 ;  1  Scott 
(N.  E.),  428. 

A.  and  B.,  the  owners  of  an  estate,  laid  it  out  for  building  purposes 
and  devoted  a  portion  of  it  to  roads ;  on  a  partition  of  the  estate,  the 
soil  of  the  roads  was  vested  in  A.,  who  covenanted  that  the  owners 
and  occupiers  of  all  the  land  should  have  the  full  use  and  enjoyment 
of  the  roads  **  as  if  the  same  were  public  roads."  Held,  that  though 
the  roads  were  not  actually  dedicated  to  the  public,  yet  that  a  district 
gas  company,  upon  the  requisition  of  the  owners  and  occupiers,  had  a 
right,  imder  **The  Gasworks  Clauses  Act,  1847,"  to  break  the  soil  of 
the  roads  to  lay  down  their  mains  without  the  assent  of  A.  and  his 
representatives.  A  covenant  in  a  deed,  if  ambiguous,  will  be  con- 
trolled by  the  recitals. — Selhy  v.  Crystal  Palace  District  Gas  Co.  (1862), 
30  Beav.  606;  31  L.  J.  Ch.  695 ;  8  Jur.  (N.  S.)  422 ;  10  W.  B.  432; 
8.  C.  on  appeal,  4  De  G.  F.  &  J.  246 ;  10  W.  R.  636. 

1873 

Deviatioii  firom  ancient  Path— Dedication  of  New  Way.— The 
right  of  deviation  is  not  an  inseparable  incident  to  the  grant  of  a 
highway,  and  is  not  to  be  presumed  in  the  absence  of  evidence 
showing  that  it  has  been  either  granted  by  the  owner  of  the  soil  or 
enjoyed  from  time  immemorial.  A  passer-by  is  not  entitled  to  remove 
hurdles  standing  on  land  immediately  adjoining  a  highway  on  the 
ground  that  they  may  be  at  night  dangerous  to  the  public. — Arnold  v. 
Holhrook,  21  W.  R.  330;  42  L.  J.  Q.  B.  80;  L.  E.  8  Q.  B.  96;  28 
L.  T.  23. 

1866 

Short  cut  from  a  Street— No  Public  Way.— In  an  action  for  an 
injury  to  the  wife  of  the  plaintiff  through  the  negligence  of  the 
defendant  in  leaving  an  open  vault  or  cellar  on  his  own  premises 
unfenced,  whereby  she  fell  in  and  was  injured,  the  evidence  was, 
that  many  persons  were  in  the  habit  of  going  across  the  spot  where 
the  vault  was  for  the  purpose  of  making  a  short  cut  from  a  street  to 
the  main  road  by  avoiding  an  angle;  but  that  the  owner  of  the 
premises,  as  often  as  he  saw  them,  turned  them  back.  Held^  no 
evidence  to  go  to  the  jury  of  a  **  public  way." — Stone  v.  Jackson ,  16 
C.  B.  199. 

1871 
Bight  of  Owner  of  Land  Dedicated  to  Public  Use— Access  to 
Property. — ^The  owner  of  land  who  dedicates  a  }>ortion  of  it  to  the 
public  use  as  a  highway  parts  with  no  other  right  than  a  right  of 
passage  to  the  public  over  the  land  so  dedicated,  and  may  exercise  all 
other  rights  of  ownership  not  inconsistent  therewith ;  and  the  appro- 
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priation  made  to  and  adopted  by  the  public  of  a  part  of  the  street  to 
one  kind  of  passage,  and  of  another  part  to  another,  does  not  deprive 
him  of  any  rights,  as  owner  of  the  land,  which  are  not  inconsistent 
with  the  right  of  passage  by  the  public.  When,  on  a  summons  against 
the  respondent  \mder  the  Highway  Act  for  doing  damage  to  a  highway, 
it  appeared  that  the  respondent,  the  owner  and  occupier  of  premises 
adjoining  a  public  highway,  used  the  premises  for  the  deposit  of  heavy 
machinery,  which  he  conveyed  to  and  from  the  premises  across  the 
flagged  pavement  or  footway  in  front  of  them,  in  trolleys  or  waggons 
which  injured  the  pavement,  and  it  was  found  by  the  magistrate  that 
the  premises  in  question  could  not  be  reasonably  enjoyed  without 
access  across  the  footway,  and  that  the  rights  of  ownership  and  those 
of  the  public  might  be  jointly  exercised  consistently  with  the  general 
welfare,  it  was  htld  that  the  magistrate  was  not  bound  to  convict,  and 
was  justified  in  dismissing  the  summons. — Vtstry  of  St,  Maryy  New^ 
ington  v.  Jacohs,  L.  B.  7  Q.  B.  47 ;  41  L.  J.  M.  C.  72 ;  25  L.  T.  800 ; 
20  W.  B.  249. 

1689 

Way— Limited  Dedication  Inoonyenient  to  the  User  of  the 
Way  by  the  Public. — The  public  had,  as  far  back  as  living  memory 
went,  used  a  footpath  across  a  field.  During  the  same  period,  the 
owner  or  occupier  of  the  field  had,  at  the  proper  season  of  the  year, 
ploughed  up  the  field  and  the  soil  of  the  footpath.  Upon  this  evidence 
the  occupier  had  been  convicted  before  the  justices  of  imlawfully 
destroying  the  highway.  On  a  case  stated  the  Court  quashed  the 
conviction,  holding  (1)  that  the  proper  inference  from  these  facts 
was  that  the  occupier  had  dedicated  the  path  to  the  public,  subject  to 
his  right  of  ploughing  up  the  same  at  the  proper  season  of  the  year ; 
(2)  that  such  a  limited  dedication  by  the  owner  of  the  soil  of  a  way  to 
the  public  was  good.—3/prc/>r  v.  Woodgate,  18  W.  E.  116;  39  L.  J. 
M.  C.  21 ;  L.  B.  5  Q.  B.  26;  21  L.  T.  458. 

1871 
Dedication  of  Highway— Beservation  of  Eight  to  Plough  up 
a  Footpath. — The  defendants,  as  surveyors  of  a  parish,  repaired  a 
footway  across  an  arable  field  in  the  occupation  of  the  plaintiff  as 
tenant,  in  such  a  way  as  to  prevent  him  from  ploughing  through  the 
same.  The  footway  had  been  used  from  time  immemorial  by  all 
persons  at  pleasure,  and  had  also  froia  time  immemorial  been  ploughed 
up  by  the  plaintiff  or  his  predecessors  in  such  parts  as  they  thought 
fit.  Held  (affirming  the  Court  of  Queen*s  Bench,  who  followed  their 
decision  in  Mercer  v.  WoodgatCy  6upra)y  that  a  reservation  to  plough 
up  a  footpath  was  reasonable,  and  not  inconsistent  with  the  dedication, 
and  that  the  defendants  luid  therefore  committed  a  trespass. — Arnold 
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V.  Blaker,  19  W.  E.  1090;  40  L.  J.  Q.  B.  185;  L.  E.  6  Q.  B.  433 

(Ex.  Oh.). 

1881 

Power  of  Magistrates  to  make  Eoad  over  Land  held  for 
Public  Eeoreation. — ^Magistrates  for  a  burgh  held  the  links  from 
time  immemorial  on  behalf  of  the  inhabitants,  and,  inter  alia^  subject 
to  the  obligation  of  preserving  the  same  for  the  purposes  of  the  game 
of  golf,  and  for  the  recreation  and  amusement  of  the  inhabitants. 
They  had  from  time  to  time  exercised  powers  of  administration  and 
management  over  the  links,  such  as  the  letting  of  the  pasturage,  the 
regulation  of  bleaching  clothes  on  the  links,  the  construction  of  a 
sloping  walk,  and  the  levelling  and  filling  up  other  portions  of  the 
ground.  The  magistrates  proposed  to  make  a  macadamized  road  along 
the  outside  boundary  of  the  links,  where  that  boundary  adjoins  certain 
fens  let  off  by  them  in  1820,  which  fens  are  no  longer,  in  x>oint  of  law, 
part  of  the  links.  P.,  an  inhabitant  of  the  burgh  and  member  of  the 
principal  golfing  club  there,  and  others,  the  appellants,  sought  by 
note  of  suspension  and  interdict  to  restrain  the  magistrates  either 
from  making  the  road  or  from  permitting  any  road  to  be  used  in  that 
place  for  wheel  traffic.  Held,  that  the  evidence  proved  that  the  pro- 
posed road  would  have  no  substantial  interference  with  the  obligation 
of  golfing,  &c.,  and  that  the  road  might  be  reconciled  with  its  due 
observance ;  but  that  it  was  inconsistent  with  that  obligation  for  the 
magistrates  to  alienate  any  part  of  the  solum  of  the  groimd  in  question, 
or  to  abdicate  their  existing  jMJwers  of  administration  either  by  grant- 
ing private  easements  to  particular  individuals,  or,  having  made  the 
road,  to  create  a  public  easement  by  dedicating  it  to  the  public. — 
Paterson  v.  St.  Andrews  (Provost),  6  A.  C.  833  (H.  L.,  Sc.). 

1886 

Highway  repairable  by  Inhabitants  at  large.— A  road  under  a 
trust  deed  made  usable  by  the  public,  on  payment  of  such  tolls  as 
might  from  time  to  time  be  demanded  by  the  trustees,  is  not  a  high- 
way dedicated  to  the  public.  Sembfe,  an  individual  cannot,  without 
the  authority  of  the  Crown  or  of  an  Act  of  Parliament,  dedicate  to  the 
public  a  highway,  subject  to  a  toll.  A  mere  covenant  (not  between 
landlord  and  tenant)  to  keep  and  maintain  a  road  in  good  repair  does 
not  run  with  the  land  (whether  as  regards  the  burden  or  the  benefit) 
either  at  law  or  in  equity.  Cooke  v.  Chilcott  (3  Ch.  D.  694)  overruled. 
Norland  v.  Cook  (16  W.  E.  777)  explained. — Amierbury  v.  Oldham 
Corp.,  33  W.  E.  807 ;  65  L.  J.  Ch.  633;  29  Ch.  D.  750;  53  L.  T.  543 
(C.  A.).     See  also  Stockport  Corp.  v.  Chedham,  1  L.  T.  641. 
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1861 

8nl)J6Ct  to  Existing  Bights. — The  corporation  of  Yarmouth  are, 
and  have  been  since  the  time  of  King  John,  owners  of  the  soil  of  the 
South  Quay  in  that  borough.  The  quay  is  bounded  on  the  east  by 
houses,  and  on  the  west  by  Yarmouth  Haven.  From  the  time  of 
King  Charles  I.  there  has  been  a  common  and  public  highway  over 
the  quay ;  and,  so  far  back  as  living  memory,  the  occupiers  of  some 
of  the  houses  have  used  a  part  of  the  quay  fronting  them  for  deposit- 
ing thereon  anchors,  timber,  boats,  and  other  incumbrances.  Such 
user  was,  in  fact,  enjoyed  as  of  right  for  more  than  twenty  years, 
but  not  immemorially ;  and  though  it  caused  some  inconvenience  to 
the  public,  it  did  not  produce  an  actual  obstruction  of  the  highway. 
By  the  rolls  of  the  Court  Leet  of  the  borough,  from  the  year  1632  to 
1653,  it  appeared  that  many  persons  had  been  amerced  for  **  over- 
burdening" the  quay  with  anchors,  timber,  blocks,  &c.,  and  thereby 
obstructing  the  highway.  An  occupier  of  one  of  the  houses,  in  the 
exercise  of  an  alleged  right,  placed,  upon  a  part  of  the  quay  in  front 
of  his  house,  anchors,  timber,  and  other  incumbrances,  whereby  the 
free  use  of  the  highway  was  obstructed.  Ileld^  first,  that  upon  these 
facts  the  Court  (being  at  liberty  to  draw  inferences)  could  not  infer 
that  the  right  claimed  had  been  exercised  by  the  occupiers  of  the 
houses  before  any  dedication  of  the  highway  to  the  public.  Secondly, 
that  a  highway  may  be  dedicated  to  the  public  subject  to  a  pre-exist- 
ing right  of  user  by  the  occupiers  of  adjoining  land  for  the  purpose  of 
dejwsiting  goods  thereon. — Moraut  v.  Chamherlitiy  6  H.  &  N.  541 ;  30 
L.  J.  Ex.  299. 

1808 

Acts  to  prevent  Dedication. — To  trespass  quare  damum  fregit^  the 
defendant  justified  under  a  public  right  of  way.  It  appeared  in 
evidence  that  some  years  ago  a  street  was  made  over  the  locui  in  quo, 
which  had  been  before  an  inclosed  field ;  that  soon  after  the  houses 
were  finished  a  bar  was  placed  across  the  street  to  prevent  carriages 
from  passing  through  it,  but  that  the  bar  was  soon  knocked  down ;  since 
which  time  it  had  been  used  as  a  thoroughfare.  On  the  part  of  the 
defendant  it  was  contended  that  this  amounted  to  a  dedication  to  the 
public,  at  least  as  a  footpath.  But  Heath,  J.,  observed  that  the 
putting  up  of  the  bar  rebutted  the  presumption  of  a  dedication  to 
the  public.  Such  a  dedication  must  be  made  openly  and  with  a 
deliberate  purpose.  Nor  could  there  be  a  partial  dedication  to  the 
public,  although  there  might  be  a  grant  of  a  footway  only.  This 
street,  he  thought,  was  to  be  considered  merely  as  a  way  for  the  use  of 
the  tenants  inhabiting  the  houses  on  each  side  of  it.  There  was  a 
verdict  for  the  plaintiff  on  this  issue. — RoberU  v.  Kerr,  1  Camp. 
262. 
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Tiespass  for  entering  plaintifi*s  close  and  pulling  down  a  gate. 
Plea,  that  there  was  a  public  footway  over  the  lociia  in  quo,  and 
because  the  gate  was  wrongfully  erected  across  the  same  the  defendant 
pulled  it  down.  It  appeared  in  evidence  that  the  gate  in  question  had 
been  recently  put  up  in  a  place  whore  a  similar  gate  had  formerly 
stood,  but  where  for  the  last  twelve  years  there  had  been  none.  It 
was  thereupon  contended  for  the  defendant  that,  from  suffering  the 
gate  to  be  down  so  long  and  permitting  the  public  to  use  the  way 
without  obstruction  for  so  many  years,  the  plaintiff  and  those  under 
whom  he  claimed  must  be  considered  as  having  completely  dedicated 
the  way  to  the  public,  and  that  the  gate  could  not  be  replaced. 
The  plaintiff,  however,  under  the  direction  of  Marshall,  Serjeant,  had 
a  verdict,  which  the  Court  of  King's  Bench  the  following  term  refused 
a  rule  nisi  to  set  aside.  Vide  etiam  Litde  v.  Shepherd,  Stra.  1004. — 
Ooodtitle  ex  d,  Chester  v.  Alker,  1  Burr.  133;  Lethbridge  v.  Winter 
(1808),  1  Camp.  262. 

If  a  person  opens  his  land  so  that  the  public  pass  over  it  continually, 
they  would  after  the  user  of  a  very  few  years  be  entitled  to  pass  over 
it  and  use  it  as  a  way ;  and  if  the  person  does  not  mean  to  dedicate  it 
as  a  way,  but  only  to  give  a  licence,  he  should  do  some  act  to  show 
that  he  gives  a  licence  only.  The  common  course  is  to  shut  it  up  one 
day  in  the  year.  If  there  is  an  old  way  near  to  a  person's  land,  and 
by  the  fences  decaying  the  public  come  on  the  land,  there  is  no 
dedication  of  the  land  as  a  way.  By  the  statute  57  Geo.  3,  c.  29,  s.  114, 
the  Commissioners  of  Paving  of  the  Metropolis  are  to  enter  their  pro- 
ceedings in  a  book,  and  such  entries  are  made  evidence.  Whether  an 
entry  stating  that  A.  sent  a  letter  to  the  commissioners  asking  their 
permission  to  erect  a  rail  at  the  side  of  a  street  is  evidence  of  such 
asking  of  permission,  quwre, — British  Museum  Trustees  v.  Finnis 
(1833),  5  Car.  &  P.  460. 

The  user  of  a  way  during  the  occupation  of  tenants  does  not  bind  the 
landlord  unless  he  was  aware  of  it;  but  if  the  user  has  been  for  a 
great  length  of  time,  it  may  be  presumed  that  he  was  aware  of  it.  If 
in  an  action  of  trespass  the  defendant  pleads  a  footway,  his  plea  is  sup- 
ported by  proof  of  a  carriage-way,  as  a  carriage-way  always  includes  a 
footway.  A  gate  being  kept  across  a  way  is  not  conclusive  that  it  is 
not  a  public  way,  as  the  way  may  have  been  granted  to  the  public 
with  a  reservation  of  the  right  of  keeping  a  gate  across  it  to  prevent 
cattle  straying.— Z>ai'i>«  v.  SUphens  (1836),  7  Car.  &  P.  670 ;  8.  P.  Eeg, 
v.  BlUs,  1  Jur.  960. 

The  question  in  a  cause  being  whether  a  particular  road,  admitted  to 
exist,  was  public  or  private,  evidence  was  offered  that  a  person,  since 
deceased,  had  planted  a  willow  on  a  spot  adjoining  the  road,  on  ground 
of  which  he  was  a  tenant,  saying  at  the  same  time  that  he  planted  to 
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show  where  the  boundary  of  the  road  was  when  he  was  a  boy.  //eW, 
that  such  declaration  was  not  evidence,  either  as  showing  reputation 
as  a  statement  accompanying  an  act,  or  as  the  adnxL^ion  of  an  occupier 
against  his  own  interest. — Reg.  v.  Bliss  (1837),  7  Ad.  &  E.  550;  1  Jur. 
959. 

1846 

Effect  of  Sepairing. — Defendant,  at  nisi  prius,  to  prove  a  public 
right  of  way  over  plaintiff's  land,  showed  acts  of  repair  done  in  a  certain 
year  by  C,  the  township  surveyor.  Plaintiff  offered  to  prove  in  answer 
an  agreement  made  in  that  year,  between  C.  and  the  steward  of  plain- 
tiff's predecessor,  that  C,  in  consideration  of  repayment  by  the  steward, 
should  repair  a  road,  which,  according  to  plaintiff's  case,  was  the  road 
now  in  question.  Defendant's  counsel  objected  because  it  did  not  appear 
that  the  steward,  in  that  character,  had  authority  to  make  such  agree- 
ment. The  judge  received  the  evidence,  which  was  not  further 
objected  to ;  and  plaintiff  had  a  verdict.  On  motion  for  a  new  trial 
on  account  of  the  improper  reception  of  evidence,  the  former  objection 
was  renewed,  and  it  was  urged  also  that  the  evidence,  when  given,  did 
not  show  that  the  road  to  which  the  agreement  related  was  the  same 
as  that  now  in  question.  Ileldf  (1)  that  (assuming  the  roads  to  be 
identified)  the  agreement,  even  if  the  steward  had  no  sufficient  autho- 
rity, was  evidence  to  explain  the  fact  of  repair,  and  was  properly 
admitted ;  (2)  that,  if  the  evidence  failed  to  identify  the  roads,  that 
objection  should  have  been  made  at  iiisi  prius  when  the  defect 
appeared,  and  the  judge  should  have  been  requested  to  strike  the 
evidence  out  of  his  notes ;  and  that  the  point  could  not  now  be  raised. — 
Ferrand  v.  Milligan,  7  Q.  B.  730;  15  L.  J.  Q.  B.  103. 

1883 

Highway— Grant  of  Lands  subject  to  Eent-charge.— A  rent- 
charge  issuing  from  lands  adjoining  certain  roads  and  granted  at  a 
time  when  the  roads  were  private  occupation  roads,  in  respect  of  the 
use  of  such  roads  and  the  use  of  a  sewer  laid  down  in  one  of  them,  is 
not  determined  by  the  roads  becoming  highways  repairable  by  the 
inhabitants  at  large,  and  the  sewer  becomiug  vested  in  and  dis- 
continued by  the  local  authority,  and  it  matters  not  that  the  grantor 
of  the  rent-charge  had  covenanted  in  the  grant  to  keep  the  roads  and 
sewer  in  repair. — Merrett  v.  Bridges^  47  J.  P.  775. 

1863 

Dangerous  Obstructions — Nuisance* — If  a  highway  is  dedicated  to 
the  public  with  a  dangerous  obstruction  upon  it,  such  as  would  have 
been  a  nuisance  if  placed  upon  an  ancient  way,  as  a  flight  of  steps  or 
a  projecting  flap,  no  action  can  be  maintained  against  the  person 
dedicating  it  for  injury  caused  thereby.    Nor  will  an  action  lie  against 
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the  owner  of  a  house  haying  a  covered  area  adjoining  a  pablio  foot- 
way, which  area  was  in  existence  before  and  at  the  time  of  the 
dedication  of  the  highway  and  was  dedicated  to  the  public  before  the 
last  General  Highway  Act,  for  an  injury  to  an  individual  from  the 
giving  way  of  the  covering  of  the  area  in  consequence  of  the  wear  and 
tear  occasioned  by  public  user.  In  1830  houses  were  erected  on  land 
adjoining  a  new  road  constructed  at  a  high  level  as  an  approach  to  a 
new  bridge  across  the  Thames.  Between  these  houses  and  this  road 
was  a  space  which  was  covered  over,  as  a  means  of  access  to  the 
houses,  by  a  flagging  in  which  were  gratings  to  let  light  and  air  to  the 
lower  part  of  the  buildings,  which  formed  separate  tenements,  the 
entrsince  to  which  was  upon  the  lower  level  at  the  rear.  The  space  so 
covered  had  become  by  dedication  prior  to  the  General  Highway  Act 
(5  &  6  Will.  4,  c.  50)  a  part  of  the  public  footway,  and  was  used  as 
such  by  the  public.  In  1862,  in  consequence  of  a  large  nimiber  of 
persons  congregating  upon  the  spot,  the  flagging  and  grating  in  front 
of  one  of  the  houses,  having  been  weakened  by  user,  gave  way,  and 
several  persons  were  precipitated  into  the  area  below,  a  depth  of  about 
thirty  feet,  and  one  of  them  was  killed.  Heldy  in  an  action  by  the 
widow  of  the  deceased  under  Lord  Campbell*s  Act  (9  &  10  Vict  c.  93), 
that,  there  being  under  the  circumstances  no  legal  liability  on  the  part 
of  the  lessee  of  the  houses  to  keep  the  surface  of  this  way  in  repair,  the 
action  was  not  maintainable,  the  gulph  at  the  side  of  the  causeway 
being  the  result  of  the  road  being  raised  by  the  makers  of  it,  not  by 
the  land  at  the  side  being  excavated  by  the  proprietors  of  it ;  and  that 
the  artificial  character  of  the  flagging  and  grating  did  not  make  it 
more  or  less  a  way  to  be  repaired  by  the  parish. — Bobbins  v.  JoneSy 
15  C.  B.  (N.  S.)  221 ;  30  L.  J.  C.  P.  1 ;  10  Jur.  (N.  S.)  239 ;  9  L.  J.  523 ; 
12  W.  E.  248. 

1901 

Dedication  to  Public  Use— Obstructionfl.— A  building  erected  in 
1869  upon  land  leased  from  the  corporation  of  L.,  who  were  the 
owners  of  the  freehold,  was  built  with  recessed  windows  or  embay- 
ments  on  the  groimd  floor,  and  the  main  wall  of  the  building  on 
either  side  projected  beyond  the  embayments  and  overhung  them 
above  the  windows,  the  embayments  being  some  eleven  inches  deep. 
In  1899  the  tenant  of  the  house  reconstructed  these  windows  so  as  to 
cause  them  to  project  three  inches  beyond  the  main  wall,  and  so  as  to 
fill  up  the  embayments.  During  the  period  from  1869  till  the  recon- 
struction in  1899,  the  paving  of  the  embayments  was  not  distinguish- 
able or  mai'ked  off  from  the  paving  of  the  footway,  and  had  been 
cleaned  and  repaired  by  the  corporation,  as  the  highway  authority,  at 
the  same  time  as  the  paving  of  the  footway,  and  the  public  were  in 
the  habit,  without  any  objection  by  any  lessee,  of  entering  upon  and 
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passing  in  and  out  of  the  embayments,  the  windows  of  which  were 
nsed  for  the  exhibition  of  shop  goods.  Upon  an  information  against 
the  tenant  for  causing  an  obstruction  in  the  street  by  building  so  as  to 
fill  up  the  embayments : — Ildd^  that  neither  the  user  by  the  public  nor 
the  fact  that  the  paving  of  the  embayments  was  not  marked  oft  from 
the  paying  of  the  footway,  and  was  cleaned  and  repaired  by  the  cori)o- 
ration  as  highway  authority,  was  any  evidence  of  the  dedication  of  the 
embayments  to  the  public  use  as  part  of  the  highway,  and  that  there- 
fore no  obstruction  hsid  been  committed. — Piygott  v.  (ioldstrawy  84  L.  T. 
94;  65  J.  P.  259. 

1848 

By  the  Crown. — By  an  Inclosure  Act  (34  Geo.  3),  commissioners 
were  authorized  to  set  out  public  and  private  roads,  and  it  was  enacted 
that,  after  the  commissioners  had  set  out  and  allotted  the  parts  of  the 
commons  and  waste  lands  for  the  ptirposes  aforesaid,  they  shotdd  allot 
and  award  to  the  lord  of  the  manor,  in  respect  of  his  right  and  interest 
in  the  soil  in  the  commons  and  waste  land,  such  parts  thereof  as  to 
them  should  seem  meet,  not  exceeding  one-twentieth  part  of  the 
remaining  parts  of  the  commons  or  waste  lands.  On  an  indictment 
against  a  tithing  of  the  parish  for  the  non-repair  of  a  road  set  out 
by  the  commissioners  as  a  private  road : — Ileldy  that  the  jury  were 
properly  directed  to  presume  from  fifty  years'  uninterrupted  usage  an 
intention  of  the  owner  of  the  soil,  whoever  it  might  be,  to  dedicate  it 
to  the  public.  i/eW,  that  the  Crown,  if  owner  of  the  soil,  might 
dedicate  it  to  the  public ;  but,  semhle,  by  Patteson,  J.,  the  ownership 
of  the  soil  remained  in  the  lord  of  the  manor. — R,  v.  East  Mark  Tiihihy, 
12  Jur.  332 ;  11  Q.  B.  877 ;  17  L.  J.  Q.  B.  177 ;  3  Cox,  C.  C.  60. 

1900 

Easement— Custom— Dedication — Bight  of  Inhabitants  of 
Sigtrict — ^In  an  action  brought  by  an  owner  in  fee  for  a  declaration 
of  title  to  a  strip  of  land  on  the  bank  of  the  Eiver  Blackwater, 
adjoining  the  town  of  Fermoy,  called  **  The  Bamone  Walk,"  subject 
to  a  right  of  way  on  foot  possessed  by  the  public  over  the  premises, 
the  evidence  adduced  regarding  the  character  and  user  of  the  premises 
showed  that  so  long  as  memory  went  back  it  had  been  devoted  to  the 
recreation  of  the  inhabitants  of  the  town,  by  whom  it  was  used  as  a 
promenade.  Held,  that  the  town  commissioners  of  the  town  had  no 
right  to  erect  a  barrier  across  the  entrance  to  the  walk,  and  that  the 
owner  in  fee  of  the  land,  subject  to  the  said  right  of  the  inhabitants  of 
Fermoy,  could  not  encroach  on  the  walk  (a)  by  granting  to  his  tenants 
of  other  lands  abutting  thereon  a  right  to  pass  over  the  walk  in 
carriages,  unless  such  grant  were  subject  to  the  condition  that  the  use 
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of  the  inhabitants  should  not  be  thereby  interfered  with;  or  (b)  by 
converting  the  walk  into  a  public  road  to  be  traversed  by  all  kinds  of 
vehicles.  Distinction  between  the  right  to  use  a  place  as  a  promenade 
possessed  by  the  inhabitants  of  a  district,  and  a  right  of  way  over  a 
place  on  foot  possessed  by  the  public. — Ahercromhy  v.  Fermoy  Town 
Commissioners  (1900),  1  Ir.  E.  302  (C.  A.). 

Justification  (in  trespass)  under  a  custom  for  all  the  inhabitants  of  a 
town  to  walk  and  ride  over  a  close  of  arable  land  at  all  seasonable  times 
in  the  year  was  holden  bad,  because  it  appeared  that  the  trespass  was 
committed  when  the  corn  was  standing,  though  the  defendant  averred 
that  it  was  a  seasonable  time.  *'  Seasonable  time  "  partly  question  of 
law  and  partly  of  fact.  Replication  de  injuria  sua  propria,  <fec.,  bad 
when  it  puts  several  distinct  points  in  issue. — Bell  v.  Wardell  (1740), 
Willes,  202. 

1902 

Power  to  Dedicate — Canal  Company — Beservoir  Embank- 
ments.— ^A  statutory  body  cannot  dedicate  to  the  public  a  right  of  way 
which  would  be  incompatible  with  the  special  purpose  for  which  it  was 
incorporated.  So  a  canal  company,  which  was  empowered  and  obliged 
to  make  a  canal  and  the  works  incident  and  necessary  for  the  purpose 
of  making  and  maintaining  the  canal,  was  hdd  to  have  been  incapable 
of  dedicating  to  the  public  a  right  of  way  over  the  embankments  of 
reservoirs  constructed  by  or  in  pursuance  of  its  powers  in  a  case  where 
it  was  subsequently  proved  that  the  user  by  the  public  of  the  right  of 
way  must  ultimately  lead  to  the  destruction  of  the  embankment  and 
consequent  damage  to  the  public,  unless  great  expense  was  incurred 
by  the  company  to  prevent  such  a  result.  Mulliuer  v.  Midland  By.  Co, 
(40  L.  T.  121;  11  Ch.  D.  611)  followed.—C?.  W.  Rij.  Co,  v.  Solihull 
Rural  Council,  86  L.  T.  852  (C.  A.). 

1898 

Dedication  of  Highway— Public  TlBer— Sebntting  Evidence.— 

Evidence  of  an  entry  in  the  court  rolls  of  a  manor  that  greens  along 
the  side  of  a  highway  between  the  fences  are  waste  belonging  to  the 
manor,  and  that  they  have  been  dealt  with  subsequent  to  the  entry  as 
being  private  property,  rebuts  the  presimiption  of  dedication  from 
public  user  of  such  greens. — Friern  Barntt  Urban  Council  v.  Richard^ 
son,  62  J.  P.  547. 

1899 

Highway— Bight  of  Passage— Eoadside  Strip.— On  one  side  of  a 
metalled  road,  which  was  a  public  highway,  was  an  irregular  shaped 
piece  of  land  formerly  part  of  the  waste  of  the  manor,  beyond  which 
was  an  ancient  hedge  inclosing  private  property.  On  the  other  side  of 
the  road  was  another  ancient  hedge.  In  1864,  by  the  licence  of  the 
lord  of  the  manor,  one  of  the  copyholders  dug  up  and  carried  away 
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seyeral  cartloads  of  soil  from  the  surface  of  tliis  piece  of  land.  In 
1872,  in  accordance  with  the  customs  of  the  manor,  the  lord  granted  a 
licence  to  enclose  the  land,  and  admitted  the  licensee  as  copyholder 
thereof.  In  1874  the  copyholder  inclosed  the  land  by  erecting  a  fence 
by  the  side  of  the  metalled  road  at  a  distance  of  fifteen  feet  from  the 
centre  of  the  road,  the  surveyor  of  the  highway  board  assisting  in 
setting  out  the  line.  In  1884  the  fence,  being  decayed,  was  restored. 
In  1880  the  lord  of  the  manor  enfranchised  the  land.  No  objection 
was  made  by  anyone  to  any  of  these  acts  until,  in  1897,  the  defendants 
threw  down  the  fence,  alleging  that  it  was  an  obstruction  to  the  high- 
way. Held^  that,  assuming  that  there  was  a  primd  facie  presumption 
that  the  whole  space  of  land  between  the  two  ancient  hedges  was  part 
of  the  highway,  such  presumption  was  rebutted  by  the  evidence  before 
the  Court,  and  that  therefore  the  land  inclosed  in  1874  was  not  part  of 
the  highway.  B.  v.  United  Kingdom  Electric  Telegraph  Co,  (6  L.  T. 
378)  discussed.— iSTecW  v.  Hendon  Urban  Council,  81  L.  T.  405 ;  63  J.  P. 
724  (C.  A.). 

Where  a  highway,  though  of  varying  and  unequal  width,  runs 
between  fences,  the  public  right  of  way  primd  facie  extends  over  the 
whole  space  between  the  fences.  The  effect  of  descriptions  in  special 
Acts  of  Parliament  affecting  interests  in  land  considered. — Locke-King 
V.  Woking  Urban  Council  (1898),  77  L.  T.  790 ;  62  J.  P.  167. 

1901 
Grass  Space  between  Hedge  and  Metalled  Eoad— Presomp- 
tion  of  Dedication. — ^Thore  is  no  irrebutable  presumption  that  a  strip 
of  land  left  between  a  metalled  highway  and  the  fence  of  the  adjoining 
property  has  been  dedicated  to  public  use  as  part  of  the  highway. 
The  fact  that  the  margin  of  such  a  strip  adjoining  the  metalled  road 
has  occasionally  been  walked  over  by  the  public  is  too  indefinite  a  use 
to  form  the  foundation  of  a  public  right  or  to  establish  a  dedication  as 
part  of  the  highway. — Belmore  (Countess)  v.  Kent  County  Council^ 
70L.  J.  Ch.  501. 

1902 

Strip  of  Land  alongside  Highway— Eoadside  Waste.-~An  in- 
formation was  preferred  by  the  respondent  against  the  appellant  charg- 
ing her,  under  sect.  25  of  the  Highway  Act,  1864,  with  allowing  two 
cows  to  stray  on  a  road  not  passing  over  any  common  or  waste  or 
unenclosed  ground.  The  magistrates  convicted  the  appellant ;  but,  as 
they  had  refused  to  receive  in  evidence  a  deed  tendered  by  the  appel- 
lant to  prove  that  land  abutting  the  highway  was  formerly  part  of  the 
waste  and  unenclosed  land  of  the  New  Forest,  they  stated  a  case.  The 
conviction  was  quashed. — Plumbley  v.  Lock^  19  T.  L,  R.  14. 
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1901 

Public  Footpath— Dedication.— If  the  owner  of  a  piece  of  land 
over  which  the  public  have  a  footway  devotee  that  piece  of  land  to 
traffic  of  some  kind,  and  takes  no  steps  to  prevent  the  public  from 
going  over  such  land,  the  presumption  of  law  is  that  he  has  dedicated 
the  whole  piece  of  land  as  a  public  footway.  If  there  is  a  public  right 
of  way  once  established,  any  obstruction  of  that  by  the  owner  of  the 
soil  would  not  destroy  the  right  of  highway.  Once  a  highway  always 
a  highway.  When  once  there  is  a  dedication  a  subsequent  act  by  the 
owner  of  the  soil  in  breach  of  the  rights  of  the  pubUc  comes  to 
nothing. — AU.-Oen,  v.  Eaher  Linoleum  Co,,  66  J.  P.  71. 

1899 

Highway — Dedication  to  Public. — ^To  constitute  a  valid  dedica- 
tion to  the  public  of  a  highway  by  the  owner  of  the  soil  there  must  be 
an  intention  to  dedicate,  of  which  the  user  by  the  public  is  evidence  and 
no  more,  and  a  single  act  of  interruption  by  the  owner  is  of  much 
more  weight  upon  a  question  of  intention  than  many  acts  of  enjoy- 
ment. Sembhy  user  by  the  public  over  land  belonging  to  a  non-resident 
owner  is  less  cogent  evidence  of  dedication  than  where  the  user  is 
necessarily  brought  to  his  personal  notice;  and,  further,  that  the 
weight  to  be  attached  to  user  must  depend  somewhat  upon  the  nature 
of  the  land  itself — whether  it  is  cultivated  land  or  rough  and  un- 
productive land.  Poole  v.  Ilmkinson  (11  M.  &  W.  827)  followed. — 
Chinnock  v.  Hartley  Wintney  Rural  Council,  63  J.  P.  327. 

1867 
Public  Highway  —  Evidence  of  Dedication  —  Certiorari  — 
Baising  other  Points  than  those  reserved  by  Sessions.— In  1827, 
under  a  local  Act  enabling  commissioners  to  make  and  maintain  a 
public  highway  from  A.  to  C,  the  road  was  made  for  part  of  the  way 
only,  from  A.  to  B.,  beyond  which  there  was  no  public  road.  The 
local  Act  expired  in  1844,  but  after  that  time  the  public  continued  to 
use  the  road  made  as  before ;  and  although  the  road  was  allowed  in  a 
great  degree  to  fall  into  disrepair,  rates  were  made  at  various  times  on 
the  parish  for  the  repair  of  it.  Held,  that  there  was  evidence  from 
which  the  sessions  might  infer  that  after  the  expiration  of  the  local 
Act  the  road  became  a  highway  repairable  by  the  parish,  and  that  the 
case  was  not  one  within  5  &  6  WHl.  4,  c.  50,  s.  23,  requiring  certain 
formalities  on  the  part  of  a  person  dedicating  a  road  to  the  use  of  the 
public  in  order  to  turn  it  into  a  highway  repairable  by  the  parish. 
Where  an  order  of  sessions  and  the  proceedings  connected  with  it  have 
been  brought  upon  certiorari  under  5  &  6  Will.  4,  c.  50,  8.  108,  to 
enable  the  sessions  to  obtain  the  opinion  of  the  Court  on  a  particular 
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point,  the  Court  will  entertain  that  point  only,  and  will  not  quash  the 
order  of  sessions  on  another  ground,  even  although  it  shows  the  order 
to  be  bad  on  the  face  of  it,—/?,  v.  Thomas,  6  W.  E.  321 ;  7  El.  &  Bl. 
399;  3  Jur.  (N.  S.)  713. 

1860 

Votioe  for  Sepairt.— If  a  road  has  been  dedicated  to  the  public 
and  used,  but  the  necessary  steps  have  not  been  taken,  by  notice,  &c., 
under  statute  5  &  6  Will.  4,  c.  50,  s.  23,  to  make  it  repairable  by  the 
parish,  it  is  still  a  highway  in  other  respects ;  and  an  action  is  main- 
tainable for  obstructing  it  to  the  plaintiffs  damage. — Roberts  v.  Hunt, 
15  Q.  B.  17. 

1861 

Koad  made  at  the  expense  of  a  Hallway  Company — Proposed 
Dedication  to  Pnblic* — Justices,  after  the  parish  had  resolved  that  a 
road  proposed  to  be  dedicated  to  the  public  was  of  sufficient  utility, 
were  called  upon  to  certify  that  it  was  made  in  conformity  to  the 
Highway  Act  (6  «&  6  Will.  4,  c.  50,  s.  23).  They  refused  to  grant  their 
certificate,  being  of  opinion  that  it  was  but  a  part  of  a  road,  which  in 
another  part  was  not  of  the  requisite  width.  Hdd,  that  the  justices 
were  right  in  their  decision. — 7?.  v.  Surrey  J  J,,  3  L.  T.  808. 

1868 
Dedication  of  Highway— Appeal  to  Quarter  Sessions.— Sect.  105 
of  5  &  6  Will.  4,  c.  50,  gives  an  appeal  to  quarter  sessions  to  any 
person  aggrieved  by  a  determination  of  justices  at  special  sessions  that 
a  road  proposed  to  be  dedicated  to  the  public  imder  sect.  23  of  the  Act 
is  of  no  public  utility.— i?.  v.  Derbyshire  JJ,,  6  W.  E.  444 ;  El.  Bl.  & 
El.  69 ;  27  L.  J.  M.  C.  189 ;  4  Jur.  (N.  S.)  755. 

1826 
At  Common  Law. — A  right  of  way  for  all  the  King's  subjects  to 
pass  and  repass  with  their  carts  and  carriages  is  not  restrained  because 
all  carriages  cannot  pass  and  repass.  Where  a  way  has  been  recog- 
nized as  public  in  an  Act  of  Parliament  for  making  streets,  squares, 
Ac,  it  is  not  necessary  that  it  should  be  adopted  by  the  parish  to  make 
it  a  public  way.— i?ex  v.  Lyon,  5  D.  &  E.  497  ;  3  L.  J.  (0.  S.)  K.  B. 
92 ;  27  B.  E.  530. 

1863 
Dedication — Satisfaction  of  Surveyor. — A  landowner  in  the  dis- 
trict under  the  Public  Health  Act,  1848,  gave  notice  to  the  local  board 
of  health  of  his  intention  to  dedicate  a  certain  road  as  a  highway,  to 
which  the  local  board  of  health  replied  that  they  would  not  adopt  the 
road  as  it  luid  not  been  sewered,  levelled,  paved,  flagged,  and  chan- 
nelled to  their  satisfaction,  referring  to  11  &  12  Vict.  c.  63,  ss.  69,  70. 
The  landowner,  however,  obtained  and  enrolled  the  certificate  of  two 
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justices,  under  5  &  6  Will.  4,  c.  60,  s.  23,  and  the  public  then  used 
the  road,  which  was  kept  in  repair  by  the  landowner  for  twelve 
months,  after  which,  it  being  out  of  repair,  an  indictment  was  pre- 
ferred against  the  inhabitants  of  the  parish.  Held,  that  the  inhabitants 
were  not  liable,  inasmuch  as  the  road  had  not  become  a  highway ;  for 
that,  assuming  the  23rd  section  of  the  Highway  Act  (5  &  6  Will.  4, 
c.  50)  to  apply  to  the  case,  the  road  had  not  been  made  to  the  satisfac- 
tion of  the  local  board,  who  were  the  surveyors.  — /?.  v.  Dukin field,  32 
L.  J.  M.  0.  230 ;  4  B.  &  S.  158. 

1840 
Hon-repair  of  Highway— Under  5  &  6  Will  4,  c.  60,  8.  23.— An 

indictment  for  the  non-repair  of  a  highway,  describing  the  way  as  im- 
memorial, is  not  supported  by  proof  of  a  highway  extinguished  as 
such,  sixty  years  before,  by  an  Enclosure  Act,  but  since  used  by  the 
public  and  repaired  by  the  district  charged.  Sect.  23  of  5  &  6  Will.  4, 
c.  50,  is  not  retrospective  in  respect  of  roads  completely  public  by 
dedication  at  the  time  of  the  Act ;  it  applies  to  roads  then  made  and 
in  progress  of  dedication. — 7?.  v.  West  Mark  {Tithing),  2  M.  &  Eob. 
305. 

1830 

Turnpike  Boad— Bepeal  of  Act. — Where  a  road  has  been  made 
under  a  Turnpike  Act,  which  Act  is  afterwards  repealed,  the  road 
ceases  to  be  a  public  highway,  and  the  public  are  not  bound  to  repair 
it.— i?cx  V.  Mellor,  8  L.  J.  (0.  S.)  M.  C.  109 ;  1  B.  &  Ad.  32. 

1829 

Liability  of  Parish  to  repair. — Whether  a  parish  is  liable  to  repair 
a  road  which  has  been  dedicated  by  the  owner  of  the  soil  to  the  public, 
and  has  been  used  by  the  public  generally,  except  by  the  inhabitants 
of  the  parish  in  which  it  is  situated  and  who  have  not  adopted  it, 
qucere.  Where  a  local  Act  provided  that  the  parish  should  not  be 
liable  to  the  repair  of  any  highway  not  repaired  by  the  parish  before 
the  passing  of  that  Act,  until  it  had  been  first  surveyed  by  two  sur- 
veyors, one  to  be  chosen  by  the  parish  vestry,  and  it  appeared  that  a 
road  had  been  set  out  by  certain  individuals  for  the  purpose  of 
forming  a  street,  but  the  street  had  been  but  partially  formed  and  the 
chief  part  of  the  buildings  was  only  in  progress,  the  Coiui  in  the 
exercise  of  its  discretion  refused  to  grant  a  mandamus  to  the  vestry 
commanding  them  to  appoint  a  surveyor  on  their  part  to  survey  the 
Toad.—Bex  v.  Paddington  Vestry,  8  L.  J.  (0.  S.)  M.  C.  4 ;  9  B.  &  cf  456. 

1902 

Sight  of  Way— Alleged  Extinguishment —The  plaintiffs,  as 

owners  of  certain  lands  situate  in  the  borough  of  Croydon,  known  as 
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WHtehorse  Lane,  had  a  right  of  way  over  a  strip  of  land  ten  feet  wide 
on  adjoining  property  in  the  occupation  of  the  defendants.  Some 
years  before  action  brought,  the  plaintiffs  erected  a  summer-house 
which  projected  over  the  strip  of  land  to  the  extent  of  two  feet  four 
inches.  Before  action  brought,  the  defendants  erected,  and  eight 
months  prior  to  the  date  of  the  writ  they  completed,  the  erection 
of  a  stable  on  the  strip  of  land  which  obstructed  the  plaintiffs'  right  of 
way.  The  plaintiffs  brought  an  action  (1)  for  a  declaration  that  they 
were  entitled  to  the  right  of  way ;  (2)  an  order  requiring  the  defen- 
dants to  remove  the  buildings  in  question ;  (3)  for  an  injunction  to 
restrain  the  defendants,  their  servants  and  agents,  from  obstructing 
the  plaintiffs  and  their  tenants,  and  the  agents  of  the  plaintiffs  and 
their  tenants,  in  the  exercise  of  such  right  of  way.  The.  defendants 
pleaded  extinguishment  or  abandonment  before  action  brought.  Hddy 
(1)  on  the  facts,  that  the  plaintiffs  had  proved  their  title  to  and  had 
not  abandoned  or  extinguished  their  right  of  way ;  (2)  that  partial 
abandonment,  by  the  erection  of  a  summer-house  projecting  across  a 
portion  of  the  strip  of  land,  was  not,  in  the  circumstances,  sufficient 
evidence  of  abandonment ;  that  the  plaintiffs  were  entitled  to  an 
injunction  and  405.  damages,  but  that,  owing  to  the  fact  that  the 
defendants'  obstructing  bmlding  had  been  completed  eight  months 
before  action,  an  order  for  its  removal  could  not  be  made. — Young  v. 
8tar  Omnibus  Co,,  86  L.  T.  41. 
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(1)  By  Order  of  Justices. 

(a)  Generally. 

1818 
Under  13  Cteo.  3,  C.  TS.^Where  a  local  Turnpike  Act,  after 
empowering  the  trustees  under  it  to  take  tolls,  directed  that  the  roads 
should  from  time  to  time  be  repaired  by  the  trustees  out  of  the  money 
arising  by  virtue  of  the  Act :— //c/(/,  that  this  only  made  the  tolls  an 
auxiliary  fund  in  the  hands  of  the  trustees,  and  that  the  inhabitants 
of  the  township  where  the  road  was  situate,  who  by  prescription  were 
bound  to  repair  all  roads  within  it,  were  nevertheless  liable  to  be 
indicted  for  non-repair  of  the  road.  Ileldy  also,  that  such  inhabitants 
may,  after  conviction,  apply  by  motion  for  relief  against  the  trustees 
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under  13  Geo.  3,  c.  84,  s.  33.  Held,  also,  that  13  G^.  3,  c.  84,  s.  63, 
only  refers  to  diversions  under  writs  of  ad  quod  damnum,  and  under 
13  Geo.  3,  c.  78,  s.  19.— i?ca;  v.  Netherthmg,  2  B.  &  Aid.  179. 

1876 

Sendering  Footpath  a  Cul-de-Sao.— By  13  G«o.  3,  c.  78,  justices 
were  empowered  to  divert  and  stop  up  certain  highways,  and  to  sell 
the  part  stopped  up ;  but  by  sect.  17,  if  they  found  it  necessary,  the 
old  highway  was  to  be  sold  subject  to  the  right  of  way  and  passage  to 
any  lands,  house,  or  place,  according  to  the  ancient  usage  in  that 
respect.  In  1827  orders  for  diverting,  stopping,  and  selling  a  portion 
of  a  highway  were  confirmed  at  quarter  sessions,  containing  the  reser- 
vation of  a  free  passage  for  persons  on  foot  only  over  and  along  the 
land  and  soil  of  the  said  highway  to  and  from  a  certain  public  foot- 
path communicating  therewith  at  the  letter  E,  as  delineated  on  an 
annexed  plan,  according  to  the  ancient  usage  thereof.  Held,  upon 
appeal  by  the  landowner  against  a  conviction  for  obstructing  the 
highway,  that  the  effect  of  these  orders  was  to  render  another  public 
footpath  which  communicated  with  the  old  highway  at  another  point, 
and  was  not  marked  in  the  annexed  plan,  a  cul-de-sac ;  and  that  the 
appellant  was  justified  in  closing  a  door  at  the  point  of  communication. 
— /?.  V.  Waller,  31  L.  T.  777. 

1777 

Widening  of  Eoads.— The  power  of  two  justices,  under  the  statute 
13  Geo.  3,  c.  78,  s.  16,  to  order  any  highway  to  be  widened,  extends 
to  roads  repairable  ratione  tenures;  and,  upon  disobedience  to  such 
order,  the  party  may  either  be  proceeded  against  summarily  under  the 
statute,  or  by  indictment. — Rex  v.  Balme,  Cowp.  648. 

A  surveyor  of  highways  is  not  authorized  under  13  Geo.  3,  c.  78, 
ss.  6  and  64,  to  remove  a  fence  in  front  of  a  house  for  the  purpose  of 
widening  the  road,  which  in  that  part  was  not  more  than  24  feet  in 
breadth,  unless  the  fence  be  on  the  highway. — Lowen  v.  Kaye  (1825), 
4  B.  &  C.  3;  6  D.  &  E.  20;  3  L.  J.  (0.  S.)  K.  B.  123. 

1838 
Presentment  nnder— Effect  of  5  &  6  Will.  4,  c.  60,  upon.— 

Under  statute  13  Geo.  3,  c.  78,  s.  24,  a  magistrate  presented  the 
inhabitants  of  a  parish  for  non-repair  of  a  highway.  The  proceedings 
having  been  removed  by  certiorari,  the  defendants  pleaded,  and  issues 
of  fact  wore  joined,  which  were  tried  and  found  against  the  defendants. 
The  issues  were  joined  before,  but  the  cause  was  tried  after,  20th 
March,  1836,  on  which  day  statute  5  &  6  Will.  4,  c  50,  repealing 
statute  13  Geo.  3,  c.  78,  came  into  operation.  Judgment  was  arrested, 
on  the  ground  that  the  Court  could  not  now  give  judgment  upon  a 
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oonyiction  fonnded  on  a  magifltrate's  preeentment. — B.  v.  Mawgan 
{InhabiianU),  8  Ad.  &  E.  496 ;  3  N.  &  P.  502 ;  7  L.  J.  M.  C.  98. 

1764 
Setting  out  of  Hew  Highway—Sufficient  Compliance.— An 

application  to  the  Court  to  set  aside  a  writ  of  ad  quod  damnum,  on  a 
suggestion  of  surprise  upon  the  inhabitants  of  the  neighbouring 
villages  when  the  inquisition  was  taken  thereon,  and  for  want  of  a 
new  road  being  set  out  (in  lieu  of  the  road  taken  away  by  the  person 
who  sued  out  the  writ)  in  his  own  ground.  Lord  Hardwicke,  on  all 
the  circumstances  of  this  case,  of  opinion  there  was  no  surprise,  nor 
necessary  the  new  road  should  be  set  out  by  the  person  who  sues  out 
the  writ  in  his  own  soil. —  Vennor,  Ex  parte,  3  Atk.  766. 

Under  the  19th  section  of  the  General  Highway  Act  (13  Qeo.  3, 
0.  78)  a  new  highway  must  be  set  out  before  an  old  one  can  be  stopped 
up,  and  it  is  not  sufficient  that  another  old  highway  was  widened  in 
parts  to  answer  the  purpose  of  a  new  road.  And  if  a  new  highway  be 
not  set  out  before  the  old  one  be  stopped  up,  the  legality  of  the  orders 
of  the  justices  for  diverting  the  old  road  and  stopping  it  up  may  be 
questioned  in  an  action  of  trespass,  notwithstanding  such  orders  were 
confirmed  by  the  sessions  on  appeal,  stating  the  fact  of  a  new  road 
being  set  out  in  lieu  of  the  old  one.  The  defendant  cannot  justify 
under  the  general  issue  the  cutting  the  posts  and  rails  of  the  plaintiff, 
though  erected  upon  the  defendant's  own  land,  there  being  no  question 
raised  as  to  the  property  remaining  in  the  plaintiff. — Welch  v.  Nash 
(1807),  8  East,  394  (overruled,  see  12  Jur.  (N.  S.)  920);  9  E.  E.  478. 
But  see  B,  v.  Philipps,  35  L.  J.  M.  0.  217 ;  L.  E.  1  Q.  B.  648 ;  12  Jur. 
(N.  S.)920;  14W.  E.  791. 

Where  an  order  of  justices  for  the  diversion  and  turning  of  a  road 
recites  that  they  had  viewed  the  new  road  and  found  it  to  be  in  good 
condition  and  repair,  held  to  be  a  sufficient  certificate  thereof  under 
statute  13  Geo.  3,  c.  78,  s.  19.  K  the  certificate  be  deposited  with  the 
clerk  of  the  peace,  that  is  an  enrolment  of  it  within  the  same  section. 
Where  a  road  is  stopped  up  by  order  of  justices  and  a  new  one  is  sub- 
stituted, partly  over  the  ground  of  a  stranger  and  partly  over  an 
accustomed  road,  that  is  a  sufficient  compliance  with  the  Act,  provided 
the  new  road  convey  the  public  to  the  same  place  as  the  old  one  did. — 
De  Pmthieu  v.  Penny  feather  (1814),  1  Marsh.  261 ;  5  Taunt.  634;  15 
E.  E.  603. 

A  justice's  certificate  for  the  diversion  of  a  highway,  under  sect.  85 
of  5  &  6  Will.  4,  c.  50,  need  not  state  that  the  proposed  new  highway 
is  nearer  and  more  commodious ;  it  is  sufficient  if  the  statement  be  in 
the  alternative.  Beg*  v.  Shiles  (1  Q.  B.  919)  overruled.  It  is  not 
necessary  that  the  new  highway  should  be  over  entirely  new  land  ;  it 

x2 


Digitized  by 


Google 


308  DIVERSION  AND  STOPPAGE. 

is  sufiQcient  substitution  if  an  old  narrow  highway  be  widened  so  as  to 
form  a  more  commodious  road.  Welch  v.  Nash  (8  East,  394)  overruled. 
It  is  sufficient  if  the  certificate  state  that  the  old  highway  will  be  un- 
necessary when  the'proposed  alterations  are  completed, — R.  v.  Fhilipps 
(1866),  12  Jur.  (N.  S.)  920 ;  36  L.  J.  M.  C.  217 ;  L.  E.  1  Q.  B.  648  ; 
14  W.  R.  791. 

(6)  Prior  to  Highway  Act  7835. 

1823 

Contents  of  Order.— The  statute  13  Gbo.  3,  c.  78,  s.  80,  prohibits 
the  removal  by  certiorari  into  this  Oourt  of  any  proceedings  had  in 
pursuance  of  that  Act.  Where  an  order  was  made  by  two  justices  and 
confirmed  by  the  sessions  for  diverting  a  road,  professedly  under  the 
authority  of,  but  (as  was  alleged)  without  pursuing  all  the  formalities 
required  by,  the  Act : — Held,  that  the  certiorari  was  still  taken  away ; 
and  after  the  proceedings  had  been  in  fact  removed  the  Court  quashed 
the  certiorari,  quia  improvide  emanavit,  and  refused  to  discuss  the 
sufficiency  or  insufficiency  of  the  order.  Queerer  whether  an  order  for 
diverting  and  turning  an  old  road  need  set  out  the  names  of  the 
owners  of  the  land  through  which  the  new  road  is  proposed  to  be 
carried. — Rex  v.  Caason,  3  D.  &  R.  36. 

A  return  to  a  certiorari  signed  by  justices  without  their  descriptions 
as  such,  and  without  their  seals,  is  bad ;  but  the  Court  will  send  it  back 
to  them  for  amendment.  An  order  for  stopping  up  an  unnecessary 
footway  under  ob  Geo.  3,  c.  68,  s.  2,  must  state  distinctiy  the  parish  in 
which  the  footway  lies,  must  describe  its  length  and  breadth,  and, 
semhU,  must  order  it  to  be  sold  as  well  as  stopped  up. — Rex  v.  Kenyon 
(1827),  9  D.  &  R.  694 ;  6  B.  &  C.  640. 

In  an  order  of  justices  for  stopping  up  an  imnecessary  highway 
under  55  Geo.  3,  c.  68,  it  must  be  stated  that  it  appeared  to  the 
justices,  on  view,  that  the  way  was  unnecessary;  and  therefore  an 
order  merely  stating  that  the  **  justices  had,  upon  view,  found,  or 
that  it  appeared  to  them "  that  the  way  was  unnecessary,  is  bad. — 
Rex  V.  Wiyrcestershire  JJ.  (1828),  8  B.  &  C.  254 ;  2  M.  &  Ry.  289 ; 
7  L.  J.  (0.  S.)  M.  C.  72. 

An  order  of  justices  for  stopping  up  a  highway  as  unnecessary  was 
as  follows : — "  We,  &c.,  *  having  upon  view  found '  a  certain  part  of  a 
common  King's  highway  unnecessary,  do  hereby  order  the  same  to  be 
stopped  up  ;  and  we  do  order  the  surveyor  of  the  highway,  &c.  to  sell 
to  J.  A.,  the  owner  of  the  adjoining  land,  &c.,  *if  not  to  some  other 
person  or  persons,  for  the  full  value  thereof.' "    Held^  good. 

Where  a  party  had  made  a  new  way,  in  1825,  and  six  months  after 
it  was  complete  stopped  up  an  old  way,  to  which  no  objection  had 
ever  been  made : — Heldy  that  the  justices  had  jurisdiction,  under 
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55  Geo.  3,  c.  68,  by  an  order  made  in  1834,  to  stop  up  the  old  way  as 
a  way  "found  by  them  upon  view"  to  be  unnecessary.  Quodre^ 
whether,  upon  a  certiorari^  the  Court  will  look  to  facts  stated  upon 
affidavit  which  show  that  the  justices  had  no  jurisdiction. — Rex  v. 
Cambridgeshire  JJ,  (1835),  5  L.  J.  M.  C.  6 ;  5  N.  &  M.  440 ;  4  A.  &  E. 
Ill ;  1  H.  &  W.  600. 
An  order  of  justices  under  statute  55  Geo.  3,  c.  68,  s.  2  (see  statute 

5  &  6  Will.  4,  c.  50,  s.  85),  for  stopping  a  highway,  began  with  this 
recital:  **We,"  &c.,  ^* having  viewed  a  certain  public  highway,"  &c., 
**and  it  appearing  to  us  that  such  highway  is  unnecessary,"  we  do 
order,  &c.  Heldy  a  bad  order,  the  words  not  necessarily  implying  that 
it  was  made  **  upon  the  view  "  **  of  the  said  justices,"  according  to  the 
Act.—/?.  V.  Jones  (1840),  12  A.  &  E.  684 ;  4  P.  &  D.  520 ;  9  D.  P.  0. 
504;  lOL.  J.  M.  0.  5. 

1828 
Validity  of  Order. — An  order  of  justices,  for  diverting  and  stopping 
up  a  highway,  substituted  for  the  old  highway  a  new  road,  which 
passed  partly  over  a  road  described  in  the  order  as  a  new  line  of 
turnpike  road.  The  sessions  confirmed  the  order,  subject  to  a  case. 
This  Ck)urt  quashed  the  order  of  sessions,  because  it  did  not  appear  on 
the  face  of  the  order,  or  of  the  case,  that  the  public  had  the  same 
permanent  right  to  pass  over  the  new  road  as  they  had  to  pass  along 
the  old  one.  Queer Cy  whether  justices  can  divert  a  road  for  carriages 
and  continue  it  for  foot  passengers. — R»  v.  Winter ,  8  B.  &  0.  785 ;  3  M, 

6  By.  433;  7  L.  J.  (0.  S.)  M.  C.  38. 

An  order  of  justices,  for  diverting  a  pubHc  highway  and  substituting 
a  new  one  for  it,  containing  also  an  order  for  stopping  up  the  old 
highway,  is  bad,  inasmuch  as  they  have  no  power  to  stop  up  the  old 
road  imtil  the  new  one  has  been  made.  An  order  for  diverting  an 
old  highway  and  substituting  a  new  one  must  show  on  the  face  of  it 
that  the  justices  viewed  the  line  of  the  proposed  new  road. — Bex  v. 
Kent  JJ.  (1830),  10  B.  &  0.  477  ;  8  L.  J.  (0.  S.)  M.  C.  73. 

An  order  of  justices  for  stopping  an  unnecessary  highway,  under 
statute  55  Geo.  3,  c.  68,  s.  2,  is  bad,  if  it  stop  up  half  the  breadth  of 
a  highway,  leaving  the  rest  open ;  although  the  other  half  be  not 
within  their  division.  Qxioere^  whether  the  justices  of  the  two  divi- 
sions could,  by  orders  made  concurrently,  stop  both  sides.  Justices 
cannot  stop  several  highways  by  one  order,  except  so  far  as  they  are 
authorized  by  statute  5  &  6  Will.  4,  c.  50,  s.  86.  Semhle  (by 
Lord  Denman,  C.  J.,  and  Coleridge,  J.),  that  if  an  order  has  been 
properly  made  and  enrolled  for  stopping  a  highway,  it  is  not  neces- 
sary, to  make  such  order  completely  effectual,  that  an  actual  stoppage 
should  have  taken  place.  Held,  by  Lord  Denman,  0.  J.,  and 
Williams,  J.,  that  if  an  order  for  stopping  a  highway,  under  statute 
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55  Geo.  3,  c.  68,  begins  "We,**  &c.,  "having  upon  view  found,  ami 
it  appearing  to  us^**  that  a  certain  highway,  &c.  is  unnecessary,  the 
recital  does  not  imply  that  the  justices  acted  upon  any  other  informa- 
tion than  their  own  view,  and  is  weU  enough. — Bex  v.  Milverton  (1836), 

5  A.  &  E.  841 ;  1  N.  &  P.  179;  2  H.  &  W.  435;  6  L.  J.  M.  C.  73. 
Under  the  Highway  Act  (13  Geo.  3,  c.  78,  s.  19),  the  justices  in 

special  sessions  could  not,  by  one  and  the  same  order,  direct  that  a 
highway  should  be  diverted,  and  that  the  old  way  should  be  stopped. 
Nor  was  any  altwation  made  in  this  respect  by  statute  bb  Qeo,  3, 
0.  68.  (See  statute  5  &  6  Will.  4,  c.  50,  s.  1,  and  ss.  82  to  91.)  Under 
statute  13  G«o.  2,  c.  18,  s.  5,  a  certiorari  to  remove  an  order  for 
stopping  a  highway  may  be  applied  for  within  six  calendar  months 
after  such  order  has  been  confirmed  at  sessions,  though  more  than  six 
calendar  months  have  elapsed  since  the  order  was  made. — Rex  v. 
Middlesex  JJ.  (1836),  5  A.  &  E.  626 ;  1  N.  &  P.  92 ;  2  H.  &  W.  407 ; 

6  L.  J.  M.  0.  10. 

1836 
By  what  Justices.— By  statute  2  &  3  Will.  4,  c.  64,  s.  36, 
Sched.  (0)  30,  Olifton  is  made  a  part  of  the  parliamentary  borough  of 
Bristol,  which  is  a  county  of  itself.  Except  so  far  as  that  Act  operated, 
it  was  in  the  county  of  Gloucester.  Held,  that  after  the  passing  of  the 
Corporation  Act  (5  &  6  Will.  4,  c.  76),  ss.  7,  8,  the  Gloucestershire 
justices  had  no  longer  the  power  to  make  an  order  for  diverting  a  foot- 
path in  Clifton,  their  jurisdiction  in  such  cases  being  transferred  to 
the  justices  of  Bristol,— Rex  v.  Gloucester  JJ.,  4  A.  &  E.  689. 

1822 
Consent  of  Parties. — An  order  made  by  justices  of  peace,  under 
statute  55  Geo.  3,  c.  68,  s.  2,  for  stopping  up  an  old  highway  and 
setting  out  a  new  one,  must  show  that  it  is  made  with  the  consent  in 
writing  imder  the  hand  and  seal  of  the  owner  of  the  land  through  which 
the  new  highway  is  proposed  to  he  made.  Where  an  order  made  under 
this  statute  recited  that  t];Le  justices  had  received  evidence  of  the  con- 
sent of  T.  J.,  Esq.,  in  his  lifetime  to  the  new  road  being  carried  through 
his  lands,  by  writing  under  his  hand  and  seal,  and  it  appeared  that 
another  person  was  owner  of  the  land  at  the  time  the  order  was  made : — 
Held,  that  such  order  was  insufficient  and  could  not  be  carried  into 
execution. — Rex,  v.  Denbighshire  JJ,,  2  D.  &  B.  52;  S,  0,  nom.  Rex, 
V.  Kirk,  1  B.  &  C.  21. 

By  55  Qteo,  3,  c.  68,  s.  2,  the  consent  in  writing  for  turning  a  foot- 
path must  be  under  the  hand  and  seal  of  the  owner  of  the  land  through 
which  the  new  path  is  proposed  to  be  made ;  therefore  when  an  order  of 
justices  for  turning  a  footpath  was  founded  upon  a  consent,  signed 
and  sealed  by  the  attorney  of  one  of  the  parties  interested,  and  there 
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being  nothing  to  bind  the  principal : — Ildd  ill,  and  quashed  by  this 
Court  after  confirmation  by  the  sessions.  An  order  made  under  this 
statute  cannot  be  confirmed  until  the  sessions  held  next  after  the 
expiration  of  four  weeks  from  the  first  day  on  which  the  notices 
required  by  law  shall  have  been  published ;  therefore,  where  an  order 
was  made  for  diverting  a  path,  and  notice  thereof  given  on  the  20th 
December,  and  it  was  confirmed  at  sessions  on  the  1 7th  January : — 
HM  irregular,  and  quashed. — Rex  v.  Crewe,  3  D.  &  B.  6 ;  8,  C,  nom, 
Bex  V.  Kent  J  J.  (1823),  1  B.  &  0.  622. 

1831 

Description  of  Order— Flan  annexed— Notice  without  Flan.— An 

order  of  justices  for  diverting  a  highway  and  stopping  up  a  part  of  it, 
described  the  highway  by  termini  and  by  reference  to  a  plan ;  the  part 
to  be  stopped  up  was  described  as  so  many  yards  of  the  said  highway, 
lying  between  certain  letters  on  the  plan  and  coloured  blue.  Notice 
was  published  (pursuant  to  the  statute  65  Geo.  3,  c.  68)  of  the  order 
having  been  made ;  but  the  notice  had  no  plan  annexed,  and  merely 
described  the  road  by  termini,  and  the  part  to  be  stopped  up  as  so  many 
yards  of  such  road.  Held  (Littledale,  J.,  dubitante),  that  the  order 
explained  by  a  plan  annexed  was  good  ;  but  {per  totum  curiam)  that 
the  notice  was  insufficient. — Bex  v.  Horner ,  2  B.  &  Ad.  150 ;  8.  C.  on 
motion  for  the  rule,  suh  nom,  Bex  v.  Kent  JJ,y  1  L.  J.  M.  0.  29. 

1.  Whether  an  order  for  stopping  up  a  highway,  under  55  Geo.  3, 
0.  68,  s.  2,  may  refer  to  a  plan  annexed,  in  aid  of  the  description  of 
the  road — jtwerc. 

2.  But  where  there  had  been  such  an  order  and  the  notice  under  the 
above  statute  contained  no  reference  to  any  plan  but  described  the  road 
to  be  stopped  up  as  so  many  yards  near  a  particular  milestone  of  the 
road  leading  from  A.  to  B. : — Held,  that  the  notice  was  insufficient  to 
warrant  the  order.— i?cx  v.  Kent  J  J.  (1831),  1  L.  J.  M.  0.  29. 

1848 

"On  Notice  being  given."— Under  59  Geo.  3,  c.  134,  s.  39,  the 
Church  Building  Commissioners  are  empowered  to  stop  up  paths  and 
entrances  in  churchyards,  with  the  consent  of  two  justices,  and  on 
notice  being  given  in  the  manner  and  form  prescribed  by  55  Geo.  3, 
c.  68.  Held,  that  the  notice  required  must  be  given  before  the  making 
of  the  order  by  the  Oomnussioners. — B*  v.  ArkmrigM,  18  L.  J.  Q.  B.  26 ; 
12Q.  B.  960;  13  Jur.  300. 

1826 

Notice  of  Special  ScMions,  by  whom  to  be  given.— The  notices 
of  holding  a  special  sessions  for  the  purpose  of  diverting  a  public  high- 
way must  be  given  to  the  justices  of  tiie  peace  of  the  county  acting 
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within  the  district,  by  the  high  constable  of  the  hundred. — Rtx  v. 
Surrey  JJ.,  5  B.  &  0.  241 ;  7  D.  &  B.  857 ;  4  L.  J.  (0.  S.)  K.  B.  246. 

1869 
Proof  of  Highway— Evidence  of  Order.— The  General  Inclosure 
Act,  41  Geo.  3,  c.  109,  s.  8,  prohibits  the  stopping  up  of  old  roads  with- 
out the  concurrence  or  order  of  two  justices ;  and  the  Flint  Inclosure 
Act  (53  Geo.  3,  c.  69),  s.  19,  incorporated  these  provisions  of  the  General 
Inclosure  Act.  Certain  lands  were  allotted  in  1819,  when  a  gate 
which  had  since  been  kept  locked  was  put  across  an  old  road,  but  the 
road  had  since  been  used  by  foot-passengers  occasionally.  The  award, 
executed  twenty-eight  years  ago,  set  out  the  new  roads  and  directed 
the  old  ones  to  be  stopped,  A  certificate  of  two  justices  that  the  new 
roads  had  been  formed  and  completed  under  41  G«o.  3,  c.  109,  s.  9,  was 
proved ;  but  no  order  of  two  justices  for  stopping  the  old  road  was 
proved.  Held  (affirming  the  judgment  of  the  Exchequer),  that  there 
was  evidence  to  go  to  a  jury,  from  which  they  might  infer  that  an 
order  of  two  justices  stopping  up  the  old  road  had  been  duly  made. — 
WilliarM  v.  Eyton,  7  W.  E.  291  (Ex.  Ch.) ;  4  H.  &  N.  357 ;  28  L.  J. 
Ex.  146 ;  5  Jur.  (N.  S.)  770. 

(o)  Since  the  Highway  A  of,  1835. 

1864 
Power  to  order  on  a  Contingency.— l.  Justices  of  the  peace  have 
no  power  under  statute  5  &  6  Will.  4,  c.  50,  s.  85,  to  order  a  highway 
to  be  stopped  up  because,  in  consequence  of  matters  to  arise  at  some 
future  time,  another  road  not  yet  made  will  he  "  nearer  or  more  com- 
modious to  the  public.'*  2.  On  appeal  to  the  quarter  sessions  against  a 
certificate  of  justices  ordering  certain  roads  to  be  diverted  and  others 
to  be  stopped  up,  the  Court  may,  under  sect.  87,  confirm  the  order  as 
to  the  stopping  up,  and  quash  it  as  to  the  diverting. — B.  v.  Midglry 
Local  Board,  5  B.  &  S.  621 ;  33  L.  J.  M.  C.  188 ;  10  Jur.  (N.  S.)  1125 ; 
12  W.  E.  951. 

1864 

Validity  of  Certificate— Anihority  to  make  Application.— By 

the  Tunbridge  Wells  Improvement  Act,  which  extends  over  a  portion 
of  the  adjoining  parish  of  F.,  the  highways  in  the  district  thereby 
created  are  vested  in  conmiissioners,  who  are  charged  with  the  repairs, 
management,  and  responsibility  thereof,  but  without  the  power  of 
diverting  any  of  the  said  highways.  By  sect.  103  of  5  &  6  WiU.  4, 
c.  50,  nothing  in  the  Act  shiJl  apply,  inter  alia,  to  any  roads,  foot- 
paths, &c.  which  are  repaired,  broken  up,  or  diverted,  under  or  by 
virtue  of  the  provisions  of  any  local  Act  of  Parliament.  By  sect  84, 
any  person  desirous  of  stopping  up  or  diverting  any  highway  shall 
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require  the  surveyor  to  give  notice  to  the  churchwardens  to  assemble 
the  inhabitants  in  vestry,  and  submit  to  them  the  wish  of  such 
person ;  and  if  the  inhabitants  agree  to  such  proposal,  the  surveyor 
shall  apply  to  two  justices  to  view  the  same,  who,  upon  compliance  on 
the  part  of  the  surveyor  with  the  provisions  of  sect.  86,  shall  grant 
their  certificate.  By  sect.  5,  the  word  ** parish"  is  to  be  construed  to 
include  every  place  or  district  maintaining  its  own  highways ;  and 
whenever  anything  in  this  Act  is  prescribed  to  be  done  by  the 
inhabitants  of  any  parish,  the  same  shall  be  construed  to  extend  to 
any  meeting  of  inhabitants  contributing  to  the  highway  rates,  in 
places  where  there  shall  be  no  vestry  meeting.  The  inhabitants  of 
Frant,  in  vestry  assembled,  having  taken  proceedings  under  sects.  84, 
85,  for  the  diversion  of  a  road  situate  in  this  parish,  but  within  the 
limits  of  the  Tunbridge  Wells  Improvement  Act,  and  procured  the 
certificate  of  justices : — Held,  first,  by  Cockburn,  C.  J.,  and  Mellor,  J., 
that  the  effect  of  sect.  113  was  to  take  the  road  in  question  altogether 
out  of  the  operation  of  the  General  Highway  Act,  and  that  therefore, 
on  that  ground,  the  certificate  of  the  justices  was  bad ;  and  secondly, 
that  inasmuch  as  the  inhabitants  of  F.  were  not  inhabitants  con- 
tributing to  the  rates  of  the  district  in  which  the  road  was  situate,  the 
certificate  was  bad  on  that  ground  also.  {Duhitante,  Blackburn,  J.,  on 
the  first  ground.)— TfriVA^  v.  Frant,  10  Jur.  (N.  S.)  39 ;  4  B.  &  S.  118 ; 
32  L.  J.  M.  C.  204 ;  8  L.  T.  455 ;  11  W.  B.  883. 

1872 

Sufficiency  of  Statements  in  Justices'  Certificate.— Proceedings 
were  taken  under  5  &  6  Will.  4,  c.  50,  ss.  84  and  85,  to  divert  a  foot- 
path which  crossed  the  comer  of  the  grounds  of  an  asylum,  the  new 
path  being  of  greater  length  round  the  fence,  and  upon  what  had  been 
a  ditch  between  the  fence  and  the  highway.  Two  justices  certified 
that  the  new  path  was  more  commodious  than  the  old,  but  made  no 
mention  in  their  certificate  of  any  consent  of  owner.  A  written 
consent  of  the  proprietors  of  the  asylum  was  enrolled  with  the  certifi- 
cate and  plan  by  the  quarter  sessions.  This  consent  professed  to  be 
by  the  owners  of  the  lands  or  grounds  through,  along,  or  adjoining 
which  the  footpath  was  intended  to  be  diverted  and  tiuned,  and  they 
consented  to  the  making  and  continuing  of  the  new  path  through, 
along,  or  adjoining  their  said  lands  or  groimds.  Htld,  upon  a  rule 
for  a  certiorari  to  bring  up  the  order  of  quarter  sessions  for  want  of 
jurisdiction,  an  appeal  having  failed  by  reason  of  insufficient  notice, 
that  this  was  a  substitution  of  a  new  path ;  that  the  certificate  need 
not  mention  the  consent  of  the  owner ;  and  that  this  consent  contained 
in  effect  what  was  mentioned  in  the  scheduled  form.  The  rule  was 
therefore  discharged.—/?,  v.  Surrey  JJ.,  26  L.  T.  22. 
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On  appeal  to  the  Bossions,  under  statutes  5  &  6  Will.  4,  c.  50, 
S8.  88,  89,  where  justices  have  certified  for  diverting  a  highway,  the 
sessions  cannot  order  such  diversion  if  it  appear  that  the  proposed 
new  way  was  either  not  nearer  or  not  more  commodious  to  the  public 
than  the  old,  or  that  the  appellant  would  be  injured  or  aggrieved  by 
the  order.  Sect.  108  giving  a  certiorari ^  and  empowering  the  sessions 
to  state  a  special  case,  extends  to  orders  made  on  appeal  and  trial  by 
a  jury  under  sect.  89.  Two  justices  made  a  certificate  for  diverting 
parts  of  a  highway  described  in  the  certificate  as  leading  from  Wyke 
to  Axminster.  The  part  to  be  diverted  ran  from  A.  to  B.,  there 
meeting  the  Axminster  turnpike  road  (which,  at  the  point  B.,  com- 
municated with  various  other  places),  and  along  that  road  in  the 
direction  of  Axminster,  to  a  point  0.  The  proposed  new  line  ran 
directly  from  A.  to  C,  meeting  the  turnpike  road  at  that  point.  And 
the  justices  certified  that  by  the  new  line  it  would  be  eighty  yards 
nearer  from  Wyke  to  Axminster  than  by  the  old,  and  that,  the  high- 
way being  diverted  into  the  new  line,  the  part  A.  B.  would  become 
unnecessary.  Appeal,  on  the  ground  that,  reference  being  had  to  the 
different  towns  and  places  with  which  the  original  pai-ts  of  the  high- 
way communicated,  the  new  line  proposed  to  be  substituted  for  the 
old  would  not  be  nearer.  Held,  that  on  the  trial  of  such  appeal  the 
proper  question  for  the  jury,  so  far  as  related  to  the  comparative 
neaniesB,  was,  whether  the  distance  from  A.  to  the  turnpike  road  at  B. 
was  less  by  the  line  A.  0.  B.  than  by  the  old  line  A.  B. ;  and  not 
whether  the  distance  from  Wyke  to  Axminster  by  A.  C.  B.  was  less 
than  by  the  old  line  A.  B.— i?.  v.  Shihs,  (1841)  1  Q.  B.  919 ;  1  G.  &  D. 
304;  10  L.  J.  M.  0.  157.  Overruled  in  R.  v.  Phillipa  (1866),  12 
Jut.  N.  S.  920. 

A  certificate  of  two  justices  relative  to  the  stopping  up  of  a  public 
footpath  stated  that  an  application  had  been  made  to  the  justices  on 
behalf  of  the  vestry  of  the  parish,  who  were,  by  a  local  Act,  the  sur- 
veyors of  the  parish,  to  view  the  highway,  but  did  not  state  that  the 
consent  of  the  vestry  had  first  been  duly  obtained  to  the  proposed 
stopping  up  of  the  highway  after  a  notice  in  writing  from  the  party 
desirous  of  stopping  up  the  same  requiring  the  surveyors  to  convene  a 
meeting  of  the  vestry  for  the  purpose  of  obtaining  such  consent,  or 
that  the  surveyors  were,  at  the  time  of  the  request  to  view,  in  posses- 
sion of  or  acting  under  an  order  in  writing  of  the  chairman  of  a 
meeting  of  the  inhabitants  in  vestry  assembled.  Held,  that  the  certi- 
ficate was  good  and  sufficient  without  such  a  statement  on  the  face  of 
it.  R,  V.  Worcestershire  JJ.  (3  E.  &  B.  477),  considered. — R,  v.  Hervey 
(1875),  23  W.  E.  231 ;  44  L.  J.  M.  0.  1 ;  L.  E.  10  a  B.  46;  31  L.  T. 
505. 
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1879 
Must  be  founded  on  Inspection  of  Josticet,  not  upon  Inquiries. 

— ^Wliere  justicee  certify  that  a  new  road  will  be  more  commodious 
than  the  one  for  which  it  is  proposed  to  be  substituted,  it  must  un- 
equivocally appear  on  the  face  of  the  certificate  that  they  have  arrived 
at  that  conclusion  from  their  own  personal  inspection,  and  not  from 
statements  which  they  might  have  received  from  other  parties.  An 
application  was  made  to  the  Court  of  quarter  sessions  for  power  to 
divert  and  turn  a  certain  highway  in  the  parishes  of  0.  and  S.,  and  to 
substitute  a  new  highway  in  lieu  thereof.  The  certificate  of  two 
justices  required  by  5  &  6  Will.  4,  c.  50,  did  not  state  that  the  old  road 
would  become  unnecessary  upon  the  completion  of  the  new  road,  but 
that  the  new  road  would  be  more  commodious  to  the  public,  **  because 
the  old  pathway  passes  at  the  0.  end  through  a  low  psirt  of  the  park, 
which  upon  inquiries  we  find  in  spring  and  winter  is  necessarily  wet 
and  uncomfortable  for  walking ;  and  along  the  S.  portion  is  very  irre- 
gular, not  only  in  its  direction  but  also  by  the  numerous  holes  and 
uneven  ground  over  which  it  passes."  The  sessions  were  of  opinion 
that  the  certificate  was  insufficient,  and  altered  the  appeal.  IMd 
(upon  appeal),  that  the  order  of  sessions  was  right,  as  it  did  not  appear 
by  the  certificate  of  the  justices  that  the  statement  that  the  new  road 
would  be  more  commodious  was  based  on  their  own  personal  inspec- 
tions. Held^  also,  by  Cockbum,  0.  J.,  that  as  this  was  merely  an 
application  to  divert  a  highway,  it  was  not  necessary  to  state  in  the 
certificate  that  the  old  road  would  become  unnecessary. — i?.  v.  Wallace ^ 
40L.  T.  518;  4  Q.  B.  B.  641. 

1860 
Delegation  of  Discretion  to  Snrveyor.—Mandamus  to  remove 
obstructions  on  a  highway.  Betum,  showing  that  proceedings  were 
taken  under  statute  5  &  6  Will.  4,  c.  60,  for  diverting  the  highway ; 
that  two  justices  viewed  the  highway  and  the  proposed  new  highway, 
and  certified  imder  sect.  85  that  they  had  done  so  and  ihat  the  pro- 
posed highway  was  more  commodious  to  the  public,  which  certificate 
was  laid  before  the  quarter  sessions,  that  no  appeal  was  made,  and  the 
proceedings  were  regular  up  to  the  order  of  the  quarter  sessions ;  that 
the  order  directed  the  surveyors  to  stop  the  old  highway,  and  before 
doing  so  to  make  the  new  one,  and  in  doing  this  not  to  pull  down  any 
house  or  building  or  take  away  the  ground  of  any  yard,  &c.  The 
return  then  showed  that  the  proposed  line  passed  over  a  building  and 
a  yard,  and  that  the  surveyors  bond  fide  made  the  new  line  as  near  to 
the  line  as  could  be  without  pulling  down  the  building  and  taking  the 
yard,  and  then  stopped  up  the  old  way.  On  demurrer,  heldy  that 
either  the  order  of  quarter  sessions  was  bad,  as  delegating  to  the 
surveyors  a  discretion  as  to  the  line  of  new  highway  to  be  made,  or,  if 
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the  words  to  this  purport  were  rejected,  it  did  not  appear  that  the 
order  was  obeyed,  and  that  the  old  highway  was  not  shown  to  have 
been  effectually  stopped. — B,  v.  Newmarket  Ry,,  15  Q.  B.  702 ;  4  New 
Sess.  Cas.  241  ;  19  L.  J.  M.  0.  241. 

1870 
Neglect  to  give  Prescribed  Notices.— By  5  &  6  Will.  4,  c.  60, 
8.  85,  justices  are  empowered  to  view  highways,  which  it  is  proposed 
to  divert  or  stop  up,  and  to  certify  that  they  are  unnecessary  upon 
proof  that  a  notice  in  a  prescribed  form  has  been  affixed  at  the  place 
and  by  the  side  of  each  end  of  the  highway  from  which  the  same  is 
proposed  to  be  diverted  or  stopped  up.  By  27  &  28  Vict.  c.  101,  s.  21, 
the  proceedings  under  the  former  Act  may  be  adopted  for  the  purpose 
of  certifying  that  a  highway  is  unnecessary  for  pubHc  use.  Three 
roads,  each  in  a  separate  parish,  formed  one  system,  and  consisted  of 
three  limbs  running  from  three  turnpike  roads  at  the  points  A.,  B. 
and  C,  and  meeting  at  a  central  point  D.,  so  as  to  form  a  figure  like 
that  of  the  capital  letter  Y.  The  justices,  purporting  to  act  under 
27  &  28  Vict.  c.  101,  s.  21,  made  three  certificates  as  to  each  of  the 
three  highways.  The  roads  referred  to  in  the  certificates  were 
described,  one  as  running  from  D.  to  A.,  another  as  running  from 
D.  to  B.,  and  a  third  as  running  from  D.  to  C.  The  certificates  also 
recited  that  the  requisite  notices  had  been  given.  It  appeared  that  a 
notice  was  placed  at  the  points  A.,  B.  and  0.,  but  not  at  the  central 
point  D.  The  certificates  having  been  affirmed  on  appeal  to  the 
sessions : — Held^  that  a  certiorari  must  issue  for  the  purpose  of  quash- 
ing the  orders  of  sessions,  as  each  of  the  three  orders  related  to  a 
separate  highway,  one  end  of  which  was  at  D.,  so  that  the  prescribed 
notices  had  not  been  given,  and  the  certificate  was  invalid.  The 
applicant  for  the  certiorari  resided  in  the  neighbourhood  of  the  high- 
ways to  which  the  certificates  related : — Held^  that,  by  reason  of  his 
residence,  he  was  in  the  condition  of  a  ''person  grieved,*'  and 
entitled  to  the  certiorari  as  of  right. — /?.  v.  Surrey  JJ,,  39  L.  J.  M.  C. 
145;  L.  E.  5aB.  466. 

1884 

EzpenseB— -Sight  to  Employ  Solicitor.— The  expenses  authorized 
to  be  charged  by  sect.  84  of  5  &  6  Will.  4,  c.  50  (Highways  Act,  1835), 
only  apply  to  the  purposes  mentioned  in  that  section,  and  no  expenses 
incurred  for  other  than  those  purposes  are  recoverable  as  penalties 
under  that  Act.  l^e  employment  of  a  solicitor  is  not  such  an 
authorized  expense,  nor  do  sects.  144  and  189  of  the  Public  Health 
Act,  1875,  authorize  the  employment  of  a  solicitor  in  the  discharge  of 
ministerial  acts  by  officers  of  a  highway  Board. — United  Land  Co,  v. 
Tottenham  Local  Board,  32  W.  E.  798 ;  53  L.  J.  M.  C.  136 ;  13  Q.  B.  D. 
640. 


Digitized  by 


Google 


DIVERSION  AND  STOPPAGE.  317 

1873 

Notice  of  Vestry  Meeting. — P.  haying  taken  proceedings  to  enforce 
the  repair  of  a  highway,  a  meeting  of  the  vestry  of  the  parish  was 
called.  The  notice  was  **  for  the  purpose  of  taking  into  consideration 
the  proceedings  now  taken  by  Mr.  J.  Parry  ,  .  .  respecting  the 
Blaenau  Boad,  and  for  other  purposes  connected  with  the  highways  of 
the  hamlet."  Heldy  a  sufficient  notice  within  the  meaning  of  58  G^o.  3, 
c.  69,  8.  1,  to  justify  a  resolution  of  the  vestry  to  close  up  the  road. — 
B,  V.  Potoell,  21  W.  E.  867  ;  42  L.  J.  M.  C.  129  ;  L.  E.  8  Q.  B.  403  ; 
28  L.  T.  697. 

1892 
Place  for  affixing  Notices. — In  proceedings  for  diverting  a  part 
of  a  highway  under  the  Highways  Act,  1835,  the  notices  required  by 
sect.  85  ought  to  be  affixed  at  each  end  of  the  part  to  be  stopped  up. 
The  section  does  not  mean  that  a  notice  should  be  affixed  at  each  end 
of  the  whole  highway.  Where  a  highway  proposed  to  be  diverted  was 
described  in  the  notices  and  the  certificate  of  justices  as  a  **  highway 
or  bridleway  and  footpath,"  but  there  had  been  a  dispute  as  to  whether 
it  was  not  also  a  cartway : — Heldy  that  this  did  not  constitute  an 
ambiguity  so  as  to  prevent  the  Court  from  commanding  the  justices  in 
quarter  sessions  to  enrol  the  certificate ;  for  an  order  under  the  statute 
to  stop  up  a  highway  has  the  effect  of  stopping  it  up  for  all  purposes. 
—R.  V.  Surrey  J  J.,  40  W.  E.  500;  61  L.  J.  M.  0.  153 ;  1  Q.  B.  867 ; 
66  L.  T.  578 ;  56  J.  P.  695  (0.  A.). 

1890 
Tramway  Act,  1870,  t.  33 — Road  Authority  and  Tramway 
Company. — The  Tramways  Act,  1870,  by  sect.  33  provides  that,  **  If 
any  difference  arises  between  the  promoters  or  lessees  on  the  one  hand, 
and  any  local  authority  or  road  authority  ...  on  the  other  hand, 
with  respect  to  any  interference  or  control  exercised  ...  by  them  or 
by  the  promoters  or  lessees  by  virtue  of  this  Act  in  relation  to  any 
tramway  or  work,  or  in  relation  to  any  work  or  proceeding  of  the  road 
authority  ...  or  with  respect  to  any  other  subject  or  thing  regulated 
by  or  comprised  in  this  Act,  the  matter  in  difference  shall  be  settled 
by  SXL  engineer  or  other  fit  person  nominated  by  the  Board  of  Trade  on 
the  application  of  either  party."  By  sect.  60  of  the  same  Act  it  is 
provided  that,  **  Nothing  in  this  Act  shall  take  away  or  affect  any 
power  which  any  road  authority  .  .  .  may  have  by  law  to  widen, 
alter,  divert,  or  improve  any  road."  The  defendants,  a  road  authority, 
proposed  to  alter  the  roadways  of  two  streets,  upon  which  tramways 
had  been  constructed  by  the  plaintiffs,  by  substituting  wood  pavement 
for  granite  over  the  whole  of  the  roadway.  The  plaintiffs  objected  to 
this  alteration,  and  in  an  action  commenced  by  them  applied  for  an 
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interim  injunction  restraining  the  defendants  from  proceeding  until 
the  difference  had  been  referred  under  sect.  33  of  the  Tramways  Act, 
1870.  Heldy  that  the  provisions  of  sect.  33  did  not  apply,  inasmuch  as 
the  matter  in  difference  did  not  arise  from  any  interference  or  control 
exercised  by  virtue  of  the  Act,  or  with  respect  to  any  subject  or  thing 
regulated  by  or  comprised  in  the  Act,  but  in  the  exercise  by  the 
defendants,  as  road  authority,  of  the  powers  which  they  had  by  law  to 
alter  and  improve  the  road,  which  power  was  expressly  preserved  by 
sect.  60.— Bristol  Trams  &  Carriage  Co,  v.  Bristol  {Mayor),  63  L.  T. 
177 ;  38  W.  E.  693 ;  65  J.  P.  53;  25  Q.  B.  D.  427/  59  L.  J.  Q.  B. 
441. 

1902 

Highway— Bepairable  by  Inhabitants—SubttitutioiL—In  1891, 
by  an  order  of  quarter  sessions,  a  highway  was  stopped  and  a  new 
road  substituted  for  it,  which  was  made  by  the  owner,  at  whose 
instance  the  change  was  made.  The  certificate  stated  that  the  new 
road  was  twelve  yards  wide,  but  in  fact  it  was  fourteen  yards  or 
fifteen  yards  wide.  The  new  road  having  got  into  bad  repair,  an 
order  was  made  under  sect.  10  of  the  Highways  and  Locomotives  Act, 
1878,  on  the  defendants,  and  an  indictment  was  preferred.  After  the 
order  the  defendants  served  notices  on  the  frontagers  under  sect.  150 
of  the  Public  Health  Act,  1875.  The  width  of  the  road  was  not 
specified  in  the  indictment,  and  the  jury  found  that  the  old  road  was  a 
highway  repairable  by  the  inhabitants  at  large  before  1835.  Held, 
that  judgment  was  rightly  entered  for  the  Crown. — Bex  v.  CompUm 
Urban  Council,  86  L.  T.  762;  66  J.  P.  566. 

1901 

Diversion  of  Highway— Presumption  from  Long  User.— By  a 
resolution  of  a  vestry  in  the  year  1842,  a  new  highway  was  substituted 
for  an  older  one  which  was  repairable  by  the  inhabitants  at  large. 
The  old  highway  was  thereupon  closed,  and  the  substituted  one  was 
continuously  used  by  the  public.  Held,  that  a  Court  of  summary 
jurisdiction  was  entitled,  by  reason  of  the  long  user  of  the  new  hi^- 
way,  to  presume  that  the  requirements  of  sects.  84  to  92  of  the  High- 
way Act,  1835,  had  been  duly  complied  with,  and  to  find  that  it  was  a 
highway  repairable  by  the  inhabitants  at  large. — Leigh  Urban  Council 
V.  King,  70  L.  J.  K.  B.  313;  [1901]  1  K  B.  747;  83  L.  T.  777; 
65  J.  P.  243.  See  also  MeUham  Urban  Council  v.  Oay,  18  Times 
L.  E.  358. 

(cO  Appeal  against  Order. 

1869 
To  Quarter  SessionB.— Sect.  21  of  the  Highway  Act,  1864  (27  A  28 
Vict.  c.  101),  enacts  that  when  any  highway  board  consider  any  high- 


Digitized  by 


Google 


DIVERSION  AND  STOPPAGE.  319 

way  unneoessary  for  public  use,  they  may  direct  the  district  surveyor 
to  apply  to  two  justices  to  yiew  the  same,  and  thereupon  **  the  like 
proceedings"  shall  be  had  as  when  application  is  made  under  the 
Highway  Act,  1835,  to  procure  the  stopping  up  of  any  highway,  save 
only  that  the  order  to  be  made  thereupon,  instead  of  directing  the 
highway  to  be  stopped  up,  shall  direct  that  the  same  shall  cease  to  be 
a  highway  which  the  parish  is  liable  to  repair.  The  Highway  Act, 
1835  (5  &  6  Will.  4,  c.  50),  s.  88,  gives  an  appeal  to  the  quarter 
sessions  to  any  person  thinking  himself  aggrieved  by  the  order  for 
stopping  up  a  highway.  Held,  that  the  words  **  the  like  proceedings  " 
in  sect.  21  of  the  Highway  Act,  1864,  include  the  appeal  given  by 
sect.  88  of  the  Highway  Act,  1835.— i?.  v.  Surrey  JJ,,  18  W.  E.  166 ; 
39  L.  J.  M.  C.  49 ;  L.  E.  6  Q.  B.  87. 

1848 

Time  for— Hotioe  o£— The  words  in  the  General  Highway  Act 
(5  &  6  Will.  4,  c.  50),  s.  85,  *'  quarter  sessions,"  ''  holden  for  the  limit 
within  which  the  said  highway,"  "shall  lie,"  mean  the  quarter 
sessions  held  for  the  **  county,  riding,  division,  shire,"  &c.  in  which 
the  highway  is  situate,  and  not  a  mere  adjournment  thereof,  held 
within  a  particular  division.  Therefore,  where  the  quarter  sessions 
for  the  coimty  were  held  within  one  division,  and  afterwards  by 
adjournment  within  three  other  divisions,  and  on  an  appeal  under  the 
88th  section  of  the  General  Highway  Act,  the  notice  of  appeal  was 
given  ten  clear  days  only  before  the  adjourned  sessions  at  which  the 
appeal  was  to  be  tried,  and  within  which  the  highway  was  situate, 
and  not  ten  clear  days  before  the  first  holding  of  the  sessions ;  and 
the  sessions  declined  to  hear  the  appeal,  on  the  ground  that  the  notice 
had  not  been  given  in  time ;  this  Coxurt  refused  to  grant  a  mandamus 
compelling  them  to  enter  continuances  and  hear  the  appeal.— i?.  v. 
Suffolk  J  J.,  5  D.  &  L.  558 ;  3  New  Sess.  Cas.  146 ;  17  L.  J.  M.  0. 143  ; 
12  Jur.  480 ;  Swift  v.  Lajuashire  JJ.,  22  W.  E.  76. 

Under  sect.  88  of  statute  5  &  6  Will.  4,  c.  50,  an  appeal  against  a 
certificate  of  justices  for  stopping  a  highway  cannot  be  brought  unless 
ten  days'  notice  has  been  given  before  the  quarter  sessions  held  next 
after  the  expiration  of  four  weeks  from  the  lodging  of  the  certificate 
with  the  derk  of  the  peeice.  Where  the  sessions  had  entered  and 
respited  an  appeal,  of  which  such  notice  had  not  been  given,  this 
Court  quashed  the  order  of  sessions  on  certiorari.  Where  the  general 
quarter  sessions  commences  on  a  certain  day,  and  is  in  practice  after- 
wards adjourned  and  held  on  another  day  in  another  place,  for  the 
purpose  of  deciding  matters  in  its  vicinity,  the  notice  of  appeal  must 
be  given  ten  days  before  the  day  first  mentioned,  though  the  highway 
is  in  the  vicinity  of  the  latter  place. — B,  v.  Lancashire  JJ,  (1857),  8 
El.  &  Bl.  563 ;  27  L.  J.  M.  0.  161 ;  4  Jur.  (N.  S.)  375 ;  6  W.  E.  74. 
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Sect.  1  of  the  12  &  13  Vict.  o.  45,  which  requires  fourteen  days' 
notice  of  appeal  to  be  given  upon  appeals  (with  certain  exceptions)  to 
the  quarter  sessions  applies  to  an  appeal  against  a  certificate  for 
diverting  a  highway  under  the  5  &  6  Will.  4,  c.  50.  But  the  provision 
in  sect.  84  of  the  last  named  Act,  which  requires  the  chairman  of  the 
vestry  to  give  an  order  in  writing  directing  the  surveyor  to  apply  to 
two  justices  to  view  the  highway  does  not  apply  to  a  case  where  the 
proceedings  are  taken  at  the  instance  of  a  private  individual.  Where, 
therefore,  a  private  individual  took  proceedings  under  the  5  &  6  Will.  4, 
c.  50,  to  divert  a  highway,  and  the  vestry  assented  to  his  proposal, 
but  the  chairman  of  the  vestry  did  not  give  any  order  in  writing  to 
the  surveyor  to  apply  to  the  justices,  and  the  appellant  appealed 
against  the  certificate,  giving  only  ten  days*  notice  of  appeal,  which 
notice  the  sessions  held  to  be  sufficient,  and  upon  its  being  objected 
that  the  certificate  of  the  justices  was  bad  for  not  alleging  that  the 
chairman  gave  the  surveyor  an  order  in  writing  to  apply  to  two 
justices  to  view,  they  held  such  order  to  be  bad  for  such  omission : — 
Heldy  that  the  quarter  sessions  were  wrong  upon  both  points,  for  that 
the  notice  of  appeal  was  bad  for  not  being  fourteen  days  at  least,  and 
the  certificate  was  good.— ^.  v.  Maule  (1871),  23  L.  T.  859;  41 
L.  J.  M.  0.  47. 

1826 

Heglect  to  give  Hotioe  — Misdescription  of  Way.  — Where 
notices  of  holding  a  special  sessions  for  stopping  up  a  footway  were 
Hyned  by  the  chief  constables  and  served  by  a  person  acting  under  their 
authority  upon  the  justices : — Held,  that  the  notices  were  given  by  the 
chief  constables,  within  the  meaning  of  13  Geo.  3,  c.  78,  s.  62,  and 
regular.— i?ca;  v.  Suffolk  J  J.,  9  D.  &  R.  Ill ;  6  B.  &  C.  110;  5  L.  J. 
(0.  S.)  M.  0.  27. 

1826 

Statements  in  Hotice— Party  aggrieved.— A  notice  of  appeal  by 
an  inhabitant  of  a  parish  against  an  order  for  stopping  up  an  unneces- 
sary public  footway,  imder  the  authority  of  55  Geo.  3,  c.  68,  s.  2,  must 
state  that  the  appellant  is  ** injured"  or  ** aggrieved,"  pursuing  the 
language  of  sect.  3,  the  appeal  clause,  or  the  party  will  have  no  locw 
standi  in  curia.— Bex  v.  Essex  JJ.,  7  D.  &  E.  658;  5  B.  &  0.  431 ; 
5  L.  J.  (0.  S.)  M.  C.  65. 

A  notice  of  appeal  against  overseers*  accounts,  merely  stating  that 
the  party  intended  to  try  his  appeal  against  the  accounts,  on  the  grounds 
and  for  the  reasons  thereinafter  set  forth,  and  then  specifying  the  items 
against  which  he  intended  to  appeal,  and  the  objection  which  he 
intended  to  make  to  each  item,  was  held  to  be  sufficient,  although  it 
was  not  stated  that  the  party  intending  to  appeal  was  a  rated  inhabitant 
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of  tiie  parish  or  a  party  aggrieved. — Rex  v.  Somersetshire  JJ,  (1828), 
7  B.  &  C.  681,  n. 

By  a  local  Act,  certain  trustees  of  roads  were  authorized  to  make 
an  order  for  stopping  up  part  of  certain  old  highways,  and  a  right  of 
appeal  was  given  to  any  person  or  persons  who  might  be  aggrieved  by 
the  making  of  any  such  order: — Ileldy  that  in  a  notice  of  appeal 
against  an  order  of  the  trustees  for  stopping  up  a  highway,  it  was 
necessary  to  state  that  the  party  intending  to  appeal  was  aggrieved  by 
the  order.— i?ca;  v.  Yorkshire  (W.  B.)  JJ,  (1828),  7  B.  &  C.  678; 
1  M:  &  By.  547;  6  L.  J.  (0.  S.)  M.  C.  59. 

A  notice  of  appeal  against  an  order  for  stopping  up  a  highway  is 
sufficient  if  it  state  that  the  appellants  are  aggrieved  by  being  com- 
pelled to  go  a  greater  distance  to  the  next  market  town  from  their 
respective  residences  than  they  would  have  gone  if  the  road  intended 
to  be  stopped  up  were  put  and  kept  in  a  proper  state  of  repair.  It 
need  not  expressly  state  that  they  are  aggrieved  by  the  order, — Rex  v. 
Adey  (1835),  4  N.  &  M.  365 ;  1  H.  &  W.  42 ;  4  L.  J.  M.  C.  76. 

A  notice  of  appeal  under  55  Geo.  3,  c.  68,  against  an  order  for  the 
diversion  of  a  highway  must  show  that  the  person  intending  to  appeal 
is  a  party  aggrieved  by  the  order.  The  grievance  to  the  appellant  is 
sufficiently  shown  by  stating  that  he  is  obliged  to  use  a  more  circuitous 
road.  The  ten  days'  notice  of  appeal  under  the  Act  must  be  computed 
one  day  inclusive  and  one  day  exclusive,  and  is  not  affected  by  a  rule 
of  the  Court  of  Quarter  Sessions  which  requires  ten  days'  notice  of 
appeal  exclusive  as  weU  of  the  day  of  service  as  of  the  first  day  of  the 
sessions.  Rex  y,  Yorkshire  (TT.  R.)  JJ,  (1833),  1  N.  &  M.  427;  4 
B.  &  Ad.  685 ;  2  L.  J.  M.  C.  93. 

1864 

Costs— Discretion. — The  ninetieth  section  of  5  &  6  Will.  4,  c.  50, 
by  which  **  the  Court  of  Quarter  Sessions  is  required  to  award  costs  to 
the  party  giving  or  receiving  notice  of  appeal  (against  a  certificate  of 
justices  for  stopping  up  a  highway)  whether  the  same  shall  be  tried  or 
not,"  &c.,  is  imperative,  and  the  Court  of  Quarter  Sessions  have  no  dis- 
cretion to  disallow  such  costs  in  any  particular  case.  —  Pouncey, 
Ex  parte,  2  C.  L.  B.  1593. 

Notice  of  appeal,  under  sect.  88  of  5  &  6  Will.  4,  c.  50,  having  been 
given  against  a  certificate  of  justices  for  the  diversion  of  a  highway,  in 
pursuance  of  sect.  85,  the  party  at  whose  instance  such  certificate  had 
been  given  gave  notice  to  the  appellant  that  he  had  abandoned  further 
proceedings  and  should  make  no  application  to  the  quarter  sessions. 
The  appeal  was  nevertheless  entered  at  the  quarter  sessions,  and  placed 
on  the  list,  and  being  called  on  in  its  turn,  and  no  one  appearing,  it  was 
struck  out.  Afterwards,  on  the  same  day,  application  was  made  to  the 
Court  by  the  counsel  for  the  appellant  to  reinstate  the  appeal  and 
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make  an  order  for  the  costs  of  the  appellant,  under  sect  90.  HM^ 
that  inasmuch  as  by  the  latter  section  the  Court  are  *'  required"  to 
give  costs  whether  the  appeal  be  heard  or  not,  they  were  bound  to  enter 
continuances,  and  make  such  order  for  costs  as  by  law  required. — Beg. 
T.  Yorkshire  (W.  B.)  JJ.  (1863),  9  Jur.  (N.  S.)  118  ;  2  B.  &  S.  811 ; 
31  L.  J.  M.  0.  271 ;  6  L.  T.  494 ;  10  W.  E.  757. 

Two  justices,  by  an  order  at  special  sessions,  directed  a  footway  to 
be  diverted,  imder  the  authority  of  55  Geo.  3,  c.  68,  s.  2,  against 
which  a  party  aggrieved  gave  notice  of  appeal,  under  sect.  3,  to  the 
next  quarter  sessions.  In  the  interval  the  justices  gave  notice  to  l^e 
appellant  that  they  had  abandoned  the  order,  which  had  never  been 
filed  with  the  clerk  of  the  peace  pursuant  to  the  statute.  Held,  that 
the  sessions  had  no  jurisdiction  to  award  the  appellant  his  costs  of  pre> 
paring  to  try  the  appeal,  either  under  the  appeal  clause  of  55  Geo.  3  or 
under  sect.  80  of  13  Geo.  3,  c.  78.— .Rex  v.  Wing  (1825),  6  D.  &  B.  323 ; 
4  B.  &  C.  184;  3  L.  J.  (0.  S.)  K.  B.  201. 

1841 

Effect  of  Hon-payment.— The  Highway  Act  (5  &  6  Will.  4.  c.  50), 
s.  90,  requires  the  Court  of  Quarter  Sessions,  on  appeal  against  an 
order  for  stopping  up  a  way,  to  award  to  the  party  such  costs  as  shall 
be  incurred  in  prosecuting  the  appeal.  Held,  that  the  Court  cannot 
award  costs,  generally,  in  the  words  of  the  Act,  but  must  specify  the 
amount ;  and  that  an  order  which  omitted  to  insert  it  could  not  be 
enforced.  Sect.  90  of  the  Act  provides  that  the  costs  shall  be  recover- 
able in  the  same  manner  as  any  penalties  are  recoverable  under  that 
Act.  Sect.  101  provides  that,  where  penalties  are  recoverable,  two 
justices,  before  whom  complaint  is  made  of  any  such  offence,  shall 
hear  and  determine  the  matter,  and,  on  proof  of  the  offence,  convict 
the  offender  and  adjudge  him  to  pay  the  penalty,  &c.  Sect.  103 
enacts  that  all  penalties  inflicted  by  the  Act  for  any  offence,  and  all 
costs  ordered  by  authority  of  the  Act  (the  manner  of  recovering  which 
is  not  thereby  otherwise  directed),  shall,  on  conviction  of  the  offences 
respectively,  or  upon  order  made  as  aforesaid,  be  levied  by  distress 
and  sale  by  warrant  under  the  hands  of  two  justices  before  whom  the 
party  may  have  been  convicted.  Heldj  that  the  non-payment  of  costs, 
ordered  by  the  sessions  under  sect.  90,  was  not  an  **  offence  "  within 
the  Act  for  which  the  party  could  be  convicted  upon  sect.  101 ;  and 
that  a  warrant  of  distress,  issued  imder  sect.  103,  and  founded,  not  on 
the  order  of  sessions  itself,  but  on  a  subsequent  conviction  for  non- 
payment, was  void,  and  no  defence  in  an  action  of  trespass  against  the 
convicting  justices  who  issued  it. — Sdwood  v.  Mount,  1  Q.  B.  726 ;  1  G. 
&D.  358;  lOL.  J.  M.  C.  121. 
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1864 
When  no  AppeaL — ^Two  justices  made  a  certificate,  under  statute 
5  &  6  Will.  4,  c.  60,  for  the  diversion  of  a  highway.  The  certificate 
stated  that  the  justices  had,  on  the  application  of  the  surveyor  of  the 
highways,  viewed  the  highway  proposed  to  be  diverted,  &c.,  but  did 
not  show  that  the  surveyors  were  authorized  to  make  the  application. 
On  appeal,  by  a  party  interested,  the  sessions  held  the  certificate  bad 
on  this  ground,  and  refused  to  proceed  further.  A  rule  nisi  having 
been  obtained  for  a  mandamus  to  enter  continuances  and  hear  the 
appeal : — Held,  that  the  appellate  jurisdiction  given  to  the  sessions  by 
statute  5  &  6  Will.  4,  c.  60,  was  not  limited  to  the  points  mentioned 
in  sect.  89,  but  was  general ;  and  that  consequently  the  sessions  had 
jurisdiction  to  entertain  the  question  whether  the  certificate  was  good 
or  bad;  but  that,  having  exercised  their  jurisdiction,  mandamus  did 
not  lie,  even  if  they  were  wrong.  Held,  also,  that  the  certificate  was 
defective,  as  not  showing  that  the  preliminaries  necessary  to  give  the 
two  justices  jurisdiction  to  certify  had  been  complied  with.— i?.  v. 
WorceOerakire  JJ.,  3  El.  &  Bl.  477 ;  2  0.  L.  R.  1333 ;  23  L.  J.  M.  C. 
113;  18Jur.  424. 

2.  By  Individuals. 

1886 
Contractor  acting  under  Statutory  Powers — ^Dnty  to  prevent 
Passengers  going  astray. — A  person  who  diverts  an  old  public  high- 
way and  substitutes  a  new  one  for  it,  under  circumstances  which 
render  the  diversion  a  source  of  possible  danger,  must  take  such 
reasonable  precautions  to  protect  the  diversion  that  people  using  it 
may  do  so  with  safety.  Hence,  where  the  defendants  diverted  a  public 
footpath,  and  at  the  point  of  diversion  there  was  a  sharp  curve  which 
was  left  unfenced  and  unlighted,  and  the  plaintiff  on  a  dark  night 
strayed  from  the  path  at  this  place  and  walked  on,  thinking  she  was 
still  on  the  path,  and  fell  over  the  buttress  of  a  bridge  about  eighty 
yards  away  and  injured  herself,  it  was  held  to  be  a  question  for  the 
jury  whether  this  was  a  place  where  a  reasonably  prudent  person 
might  go  astray  on  a  dark  night,  and,  if  so,  whether  the  defendants 
took  any  precautions  to  prevent  people  straying  at  this  point. — Hirst 
V.  Taylor,  33  W.  E.  682 ;  64  L.  J.  a  B.  310 ;  14  a  B.  D.  918;  49 
J.  P.  369. 

1796 
Party  Gfrieved. — The  prosecutor  of  an  indictment  for  stopping  a 
common  footway,  who  had  used  it  for  some  years  before  it  was  stopped, 
is  a  party  grieved  within  the  meaning  of  5  Will.  &  Mary,  c.  11,  s.  3. — 
Bex  V.  Williamson,  7  T.  R.  32. 

y2 
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1902 

Eztinctioii— Diversion— Bailway  crosdng  Eoad.— -^cW,  that  the 
old  highway  which  had  been  diverted,  and  for  which  a  new  one  over 
the  railway  had  been  substituted  by  the  railway  company  under  sect  16 
of  the  Railway  Clauses  Act,  1845,  was  extinguished  as  a  highway. — 
Melkaham  Urhan  Council  v.  Oay^  18  T.  L.  R.  358. 

1869 

Practice.— In  an  indictment  for  stopping  up  a  highway,  removed 
by  certiorari  into  the  Court  of  Queen's  Bench  and  tried  at  the  assizes, 
the  counsel  for  the  defendant  may  sum  up  his  evidence  at  the  close  of 
his  case  as  in  a  civil  action.  If  a  particular  class  of  persons  use  a 
pathway,  and  the  owner  does  not  interrupt  the  user  for  some  private 
reason  not  communicated  to  the  persons  using  the  path,  a  public  right 
of  way  is  gained  by  the  user  after  a  lapse  of  twenty  years. — Reg,  v. 
Broke,  1  F.  &  F.  514. 


3.  Under  Inclosure  Acts. 

1826 

Public — ^Where  stopped.— A  public  footway  passed  over  a  common, 
into  and  across  a  farmyard,  to  a  public  road  on  the  other  side  of  the 
farmyard.  By  a  local  Act  for  inclosing  the  common,  giving  power  to 
divert  and  stop  up  roads  over  it,  it  was  provided  that  the  commis- 
sioners should  not  divert  or  turn  or  stop  up  any  old  road  leading  over 
other  parts,  not  to  be  inclosed,  without  the  concurrence  and  order  of 
two  justices.  The  commissioners  awarded  the  public  footway  over 
both  closes  to  be  a  private  footway.  Held^  that  the  old  right  of  public 
footway  remained  over  both  closes ;  for  the  concurrence  and  order  of 
two  justices  was  necessary  under  the  proviso  in  41  Geo.  3,  c.  109,  s.  8 
(the  General  Inclosure  Act),  in  order  to  extinguish  the  public  right 
over  the  allotment  of  common,  as  well  as  that  over  the  farmyard. — 
Logan  v.  Burton,  4  L.  J.  (0.  S.)  K.  B.  217 ;  8  D.  &  R.  299 ;  5  B.  &  C. 
613  ;  29  R.  R.  308. 

Where  an  Inclosure  Act  does  not,  in  express  terms,  give  power  to 
the  commissioners  to  stop  up  or  divert  ancient  public  ways  passing 
over  old  inclosures,  they  cannot  exercise  such  a  power  except  under 
the  proviso  of  sect.  8  Qf  the  General  Inclosure  Act  (41  (^oo.  3,  c.  109) 
with  the  consent  of  two  justices  of  the  peace.  An  allotment  of  waste 
land,  without  describing  or  mentioning  an  ancient  public  way  passing 
over  the  same,  or  setting  out  any  other  way  in  lieu  thereof,  does  not 
operate  as  an  extinguishment  of  the  way  under  sect.  11  of  the  General 
Inclosure  Act  if  the  effect  of  such  extinguishment  is  also  to  stop  up 
a  part  of  the  way  leading  over  old  inclosures. — Thackrah  v.  Seymour 
(1832),  2  L.  J.  Ex.  10;  1  C.  &  M.  18;  3  Tyrw.  87. 
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1879 

Stopping  Priyate  Bight  of  Way.— The  General  Inclosure  Act 
(8  &  9  Vict.  c.  118)  enacts  (sect.  68)  that  **  all  private  or  occupation 
ways  over,  through,  and  upon  the  lands  to  be  inclosed  which  shall  not 
be  set  out"  by  the  valuer  as  provided  by  the  section  **  shall  be  for 
ever  stopped  up  and  extinguished."  The  appellant  purchased  lands, 
"together  with  all  ways,"  &c.  from  H.  At  the  time  of  the  purchase 
an  inclosure  of  the  waste  of  the  manor  in  which  the  lands  sold  were 
situated  was  in  contemplation,  and  H.  expressly  reserved  to  himself 
the  allotments  to  which  he  would  be  entitled  under  the  award  in  respect 
of  the  lands  so  sold.  He  afterwards  sold  the  allotments  to  the  re- 
spondents. The  occupiers  of  the  lands  sold  to  the  appellant  had  for 
forty  years,  and  down  to  the  time  of  the  award  under  the  Inclosure  Act, 
enjoyed  a  private  right  of  way  over  the  part  of  the  waste  comprised  in 
the  respondent's  allotment,  but  the  award  did  not  set  out  any  way  over 
that  allotment.  Held  (aflBrming  the  judgment  of  the  Court  below), 
that  the  effect  of  the  award  was  to  extinguish  the  right  of  way  pre- 
viously enjoyed  by  the  occupiers  of  the  appellant's  land. — Turner  v. 
Crush,  40  L.  T.  661 ;  4  A.  C.  221 ;  48  L.  J.  Ex.  481 ;  27  W.  E.  553 
(H.  L.,  E.). 

1862 

Setting  out  Priyate  Beads. — A  provisional  order  made  under  the 
Inclosure  Acts  ordered  certain  land  to  be  allotted  to  the  plaintiff  in 
lieu  of  his  right  in  the  lands  to  be  enclosed,  but  the  order  did  not 
expressly  exempt  such  allotment  from  having  a  private  road  made  over 
it : — Held,  that  the  commissioners  had  power  to  order  the  valuer  to  set 
out  a  private  road  over  such  land. — Grubb  v.  Inclosure  (.Commissioners, 
6  L.  T.  590;  13  C.  B.  (N.  S.)  805;  31  L.  J.  C.  P.  221 ;  10  W.  E.  92 
(Ex.  Ch.). 

1866 

Stopping  nnneceSBary  Highways. — By  a  local  Inclosure  Act  com- 
missioners were  empowered,  with  the  consent  of  two  justices,  to  stop 
up  unnecessary  highways  in  the  parish  of  T.,  and  provision  was  made 
for  the  giving  of  notice  beforehand  in  the  parish  of  T.,  and  there  was 
a  power  of  appeal.  IMd,  that  the  commissioners  might  stop  a  public 
footpath  leading  from  a  highway  in  the  parish  of  T.  to  a  highway  in 
an  adjoining  parish,  though  by  closing  the  part  in  the  parish  of  T.  they 
rendered  the  portion  of  it  in  the  adjoining  parish  a  cul-de-sac, — Gwyn 
v.  Hardtoick,  4  W.  E.  486 ;  1  H.  &  N.  49 ;  25  L.  J.  M.  C.  97. 

1843 

Presumption  of  Eztingnishment— An  Inclosure  Act  authorized 
the  commissioners  therein  named  to  divert  or  stop  up  any  old  road, 
public  or  priyate,  leading  between  or  over  any  of  the  old  inclosures 
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within  the  district  to  which  the  Act  applied,  with  a  proviso  that  no 
snch  road  should  be  stopped  up  without  the  concurrence  and  order  of 
two  justices  of  the  peace  for  the  district.  The  commissioners  by  their 
award  "  in  pursuance  of  the  powers  and  authorities  vested  in  them  by 
the  said  Act,  and  by  the  concurrence  and  order  of,  &c.  two  justices  of 
the  peace  acting  in  and  for,  &c.,*'  stopped  up  a  certain  public  footpath 
in  the  district.  No  order  of  justices  was  to  be  found  in  the  place  of 
deposit  mentioned  in  the  Act  for  the  award  and  other  documents 
relating  thereto.  Heldy  that  the  award  itself  and  the  statement  therein 
contained  was  sufficient  primd  facie  evidence  that  the  road  had  been 
duly  stopped  up  by  the  concurrence  and  order  of  two  justices,  the  sub- 
sequent enjoyment  not  being  shown  to  be  inconsistent  with  the 
award. — Manning  v.  Eastern  Counties  By.  Co.,  13  L.  J.  Ex.  265 ;  12 
M.  &  W.  237. 

An  award,  made  in  1830  under  an  Inclosure  Act,  which  empowered 
the  commissioners  to  stop  up  highways,  subject  nevertheless  to  the 
order  and  concurrence  of  two  justices,  directed  a  certain  public  highway 
for  carriages  to  be  stopped  up.  Ever  since  the  award  (t'.c,  for  twenty- 
eight  years)  the  road  had  been  stopped  up  by  a  gate,  and  had  never 
been  used  by  the  public  with  carriages  or  horses.  There  had  been, 
however,  some  user  by  foot-passengers.  No  proof  was  given  that  the 
requisite  order  of  justices  had  ever  been  made.  Held,  that  from  the 
non-user  of  the  road  for  so  long  a  period,  the  jury  might  presume  that 
there  was  such  an  order. — Williams  v.  Eyton  (1859),  28  L.  J.  Ex.  146; 
4  H.  &  N.  357 ;  5  Jur.  (N.  S.)  770 ;  7  W.  E.  291  (Ex.  Ch.). 

To  a  declaration  in  ti'espass  the  defendant  pleaded  a  right  of  way 
from  time  immemorial,  and  a  user  for  forty  years  and  twenty  years 
respectively.  A  user  in  fact  for  more  than  forty  years  was  proved.  In 
1839,  all  ways  not  set  out  in  a  certain  award  were  extinguished  by  an 
Act  of  Parliament,  and  this  way  was  not  set  out.  Held,  that  it  could 
not  be  presumed  from  the  user  that  the  award  was  otherwise  than 
properly  made,  and  that,  less  than  twenty  years  having  elapsed  since 
the  award,  no  right  had  been  gained  under  2  &  3  Will.  4,  c.  71,  s.  2. — 
ffolden  V.  Tilley  (1859),  1  F.  &  F.  650. 

1866 

Encroachments  on  Public  Highway.— Where  by  a  local  Act 
enclosure  commissioners  are  to  set  out,  ascertain,  and  appoint  public 
highways  in  the  parish  in,  over,  and  through  lands  and  old  incloeurea 
of  the  breadth  they  should  think  necessary,  so  as  that  all  such  roads 
should  be  of  the  width  of  sixty  feet  at  least : — Held,  that  this  clause 
imposed  upon  the  commissioners  the  duty  of  setting  out,  to  the  width 
of  sixty  feet,  aU  ancient  highways  existing  at  the  time  of  the  Act, 
and  which  might  then  be  of  less  width  than  sixty  feet. — B,  t.  Fegg, 
4  W.  R.  256. 
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1860 
Award  of  Inolosnre  Commissioners — Hon-repair  of  Highway. 

— An  ancient  public  bridleway  existed,  for  the  greater  part  undefined, 
oyer  common  xminclosed  lands,  the  remaining  part  being  through  old 
inclosuies.  By  an  award  of  Inclosure  Commissioners  under  an  Act 
54  Qeo.  3,  o.  clx.,  the  road,  altered  in  some  parts  and  defined  throughout 
within  narrow  limits,  was  set  out  as  **  one  public  bridle-road  and  private 
carriage  road  for  the  use  "  of  certain  priyate  individuals  named,  to  be 
kept  in  repair  by  them.  No  order  of  justices  for  stopping  up  or  diverting 
the  old  road,  or  certificate  of  the  sufficiency  of  the  new  road,  had  been 
obtained.  Held^  that  the  award  did  not  operate  under  the  General 
Inclosure  Act  (41  Geo.  3,  c.  109)  as  a  diversion  or  stopping-up  of  the 
old  public  bridle-road,  and  setting  out  of  a  new  one,  but  that  the 
public  had  the  same  right  of  passage  as  before,  and  therefore  that  the 
parish  in  which  the  road  lay  remained  liable  to  do  such  repairs  as  were 
requisite  to  maintain  it  as  a  public  bridle-road. — i?.  v.  Inhabitants  of 
Cricklade,  19  L.  J.  M.  C.  169;  14  Q.  B.  735  ;  14  Jur.  690. 

Upon  an  indictment  for  non-repair  of  a  public  carriage  road,  it 
appeared  that  the  road  was  an  ancient  highway ;  that  eighteen  years 
ago  the  indicated  parish  wherein  the  road  was  situate  was  inclosed 
under  6  &  7  Will.  4,  c.  115,  which  incorporates  the  General  Inclosure 
Act  (41  Geo.  3,  c.  109) ;  and  the  road  was  described  in-  the  award. 
Before  the  award  the  commissioners  made  an  alteration  in  the  original 
road  by  straightening  and  widening  it,  but  the  whole  of  the  original 
road  was  comprehended  in  the  existing  road  as  set  out  in  the  award. 
Both  before  and  since  the  award,  the  parish  has  repaired  it ;  but  no 
steps  had  been  taken  by  the  commissioners  for  putting  the  road  into 
complete  repair;  there  never  was  any  declaration  by  justices  that  it 
had  been  fully  completed  and  repaired,  and  no  proceedings  had  been 
taken  under  5  &  6  Will.  4,  c.  50,  s.  23.  It  passed  through  allottable 
land  on  both  sides,  except  that  a  small  portion  on  one  side  was  an  old 
inclosure.  Heldt  that  the  parish  was  not  liable,  and  that  a  conviction 
could  not  be  supported.—^,  v.  East  ffaghoume  (1859),  7  W.  R.  236; 
1  Bell,  0.  C.  135;  28  L.  J.  M.  C.  71 ;  5  Jur.  N.  S.  346 ;  8  Cox,  C.  C. 
135. 

Where,  upon  an  indictment  against  the  township  of  G.  F.  for  non- 
repair of  a  public  road  situate  in  the  township  of  W.  F.,  alleging  a 
liability  under  an  award  of  inclosure  commissioners,  it  was  contended 
for  the  defendants  that  the  Inclosure  Act  only  gave  authority  to  the 
commissioners  to  set  out  roads  in  the  township  of  G.  F. ;  but  evidence 
was  given  for  the  Crown  that  the  township  of  G.  F.  had,  on  several 
occasions,  repaired  the  road  as  well  as  others  in  the  township  which 
were  not  public  roads.  The  jury  having  found  a  verdict  for  the 
Crown  subject  to  a  case  as  to  the  defendant's  liability  .—Held,  that, 
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assaming  the  contention  of  the  defendants  to  be  correct,  there  was 
evidence  from  which  the  jury  might  infer  that  at  the  time  when  the 
award  was  made  the  road  lay  entirely  in  G.  F.  The  road  in  question 
was  described  in  the  award  as  **  a  carriage  road  " :  it  branched  out  of 
a  public  highway  and  led  to  a  landing-place  on  the  Biyer  Ouse,  with 
a  road  branching  from  it  to  W.  F. 

The  landing-place  was  used  by  the  inhabitants  of  G.  F.  and  W.  F» 
without  paying  toll,  and  by  all  other  persons  on  payment  of  a  toll  to 
the  lord  of  the  manor.  In  the  award  some  roads  were  described  as 
public  highways  and  roads,  some  as  public  carriage  roads,  and  some  as 
private  carriage  roads,  and  one  private  road  was  described  as  a  caniago 
road  simply.  The  Inclosure  Act  provided  that  the  public  roads  set  out 
by  the  commissioners  should  be  repaired  by  the  township  of  G.  F. 
Heldf  that  the  road  in  question  sufficiently  appeared  to  be  a  public  road 
set  out  under  the  powers  of  this  Act,  and  tiierefore  repairable  by  the 
township  of  G.  F.— i?.  v.  QaU  Fulfwd  (1856),  7  Cox,  0.  C.  230 ;  Dear.  & 
B.  74. 

The  plaintiff  having  an  allotment  made  to  him  by  a  commissioner, 
under  an  Inclosure  Act,  of  land  over  which  the  defendants  had  a 
private  right  of  way  before  the  passing  of  the  Act,  but  which  way  was 
not  noticed  or  described  amongst  those  set  out  by  the  commissioners 
appointed  for  executing  that  Act  (the  operation  of  which,  as  to  the 
powers  of  setting  out  or  stopping  up  roads,  was  left  to  the  General  Inclo- 
sure Act  (41  Geo.  3,  c.  109) ),  may,  under  sect.  11  of  the  latter  statute, 
justify  the  stopping  up  of  such  way  without  any  directions  from  the 
commissioner  for  that  purpose  in  the  award,  or  any  other  road  being 
set  out  or  appointed  in  lieu  of  it.  A  rejoinder  to  a  replication  in 
trespass  for  stopping  up  a  private  way  under  an  Inclosure  Act,  alleging 
that  the  commissioner  did  not  direct  the  way  to  be  stopped  up  or  give 
any  orders  relating  to  the  same,  or  by  his  award  set  out  or  appoint  any 
other  way  in  lieu  of  it,  is  bad  for  duplicity. — Whitt  v.  Rtevti  (1818), 
2  Moore,  23;  19  R.  R.  536. 

1888 

Power  to  Stop  up  Highway— Old  Inolosures.— The  meaning  of 
the  words  **  old  inclosures"  in  sect.  62  of  the  Inclosure  Act,  1845,  is 
not  limited  to  old  indosures  from  the  waste,  but  applies  to  all  old 
inclosed  lands  whatever  their  condition  was  prior  to  their  being 
inclosed.  Tldd^  therefore,  that  the  valuer  has  power  to  stop  up, 
divert,  or  alter  roads  or  ways  passing  through  any  old  inclosed  lands  in 
the  parish.— /Torwfty  v.  Silvester,  36  W.  R.  679 ;  57  L.  J.  Q.  B.  558  ; 
20  Q.  B.  D.  797  ,•  50  L.  T.  666 ;  52  J.  P.  468  (0.  A.). 

1826 
Over  Crown  Lands.— The  royal  forest  of  Needwood  was  iudoeed  by 
an  Act  of  Parliament  in  which  it  was  enacted  that  the  conumssioners 
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should  set  out  roads  and  paths,  and  that  no  other  should  afterwards  be 
used,  and  that  the  King  might  let  the  allotments  reserved  to  the  Crown 
according  to  1  Anne,  st.  1,  c.  7.  The  commissioners  in  1805  awarded 
some  woodlands  to  the  Crown,  over  which  they  did  not  set  out  any 
road  or  path.  The  allotment  was  fenced  in,  and  the  Crown  paid  certain 
officers  to  preserve  the  trees  from  depredations.  The  plaintiff  held 
these  woodlands,  except  the  trees,  from  the  Crown  by  parol,  at  a 
nominal  rent,  and  for  a  few  months  in  the  year  shot  the  game  on  them 
and  permitted  another  man  to  take  the  grass.  The  defendant  walked 
over  this  allotment,  along  a  footpath  which  had  been  used  as  such 
ever  since  the  inclosure.  The  Coiirt  heldf  that  the  plaintiff  had  the 
actual  possession  of  these  lands,  so  as  to  entitle  him  to  maintain 
trespass  against  a  wrongdoer,  and  that  there  had  not  been  a  dedication 
of  the  footpath  to  the  public,  because  the  King,  who  was  not  in  pos- 
session, had  not  assented  to  it. — Harper  v.  Charlesworth,  4  L.  J.  (0.  S.) 
K.  B.  22  ;  6  D.  &  E.  572;  4  B.  &  C.  574;  28  E.  E.  405. 

1823 

Hegligence  in  Making. — Waste  lands  imder  which  there  are 
mines  of  coal  are  inclosed  by  virtue  of  an  Act  of  Parliament,  giving 
to  the  lord  one-sixteenth  jmrt  of  the  whole  and  reserving  to  him  a 
right  to  make  all  convenient  and  necessary  ways  over  the  lands  that 
were  waste  for  getting  and  carrying  away  the  coals,  to  be  made  at  his 
free  will  and  pleasure  in  as  beneficial  manner  as  if  the  Act  had  not 
been  passed.  An  assignee  of  that  lord  made  a  wagon-way  across  an 
allotment  and  dug  up  the  adjoining  soil  to  raise  the  low  parts  of  the 
ground  to  form  a  level  road.  The  Court  held,  that  the  question  for 
the  jury  was,  whether  or  not  the  road  made  was  not  such  as  a  prudent 
man  would  have  made  over  his  own  land ;  they  also  held,  that  ho  had 
a  right  to  take  the  adjoining  soil  to  make  it  a  level  one. — Abson  v. 
Fentm,  1  L.  J.  (0.  S.)  K.  B.  94 ;  1  B.  &  C.  195. 

1878 
Mines  under  Highways— Withdrawing  Support— A  lord  of  a 
manor,  or  his  lessees  or  assigns,  to  whom,  in  the  widest  terms,  were 
reserved  in  a  local  Inclosure  Act  all  rights  belonging  to  the  manor, 
and  all  mines,  &c.,  under  the  commons  of  the  manor  to  be  inclosed 
under  the  Act,  with  power  to  do  all  necessary  acts  for  draining, 
winning  and  working  the  said  mines,  &c.,  **  as  fully  and  freely  as  he 
or  they  could  have  had,  held,  used,  or  enjoyed  the  same  in  case  the 
Act  had  not  been  made,  and  that  without  paying  any  damages  or 
making  any  satisfaction  for  so  doing,"  cannot,  notwithstanding  such 
reservation,  work  the  mines  underneath  the  public  highways  set  out 
in  and  over  the  said  commons  under  the  Act,  and  thereby  directed  to 
be  for  ever  maintained  and  kept  in  repair  by  the  inhabitants  and 
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occupiers  of  the  district  in  which  the  same  are  situated,  in  such  a  way 
as  to  injure  the  said  highways  by  withdrawing  the  natural  support  of 
the  surface  and  causing  them  to  sink  below  their  ordinary  level,  with- 
out rendering  themselves  liable,  at  the  suit  of  the  persons  upon  whom 
by  law  the  duty  of  keeping  such  highways  in  repair  is  cast,  to  an 
action  for  the  recovery  of  the  cost  of  repairing  the  injury  so  done ; 
and  such  reservation  of  rights  and  powers  to  the  lord  and  his  lessees 
and  assigns  must  be  taken  to  be  subject  to  the  paramoimt  right  of 
the  public  to  have  the  highways  in  question  preserved  and  maintained 
in  a  fit  and  proper  condition  for  the  free  use  of  them  by  all  the  Queen's 
subjects.  So  held  by  the  Exchequer  Division,  distinguishing  Bucdeugh 
V.  Wakefield  (23  L.  T.  102,  H.  'L.).—Benfi€ldside3  Local  Board  v. 
ConseU  Iron  Co,,  38  L.  T.  530;  26  W.  R.  114;  47  L.  J.  Ex.  491 ; 
3  Ex.  D.  54. 

1846 

Construotioii  of  Inclosore  Act— Eight  of  taking  Stones,— An 

Inclosure  Act  empowered  certain  commissioners  to  allot,  out  of  1,600 
acres  in  the  parish  of  B.  G.,  not  more  than  two  acres  of  certain  common 
fields,  intended  to  be  inclosed,  for  the  getting  of  stone  and  gravel  and 
other  materials  for  the  repair  of  the  highways  and  public  and  private 
roads  to  be  set  out  by  virtue  of  the  Act,  and  for  the  use  of  the  inha- 
bitants of  the  parish  of  B.  G.  The  Act  of  Parliament  also  authorized  the 
commissioners,  after  setting  out  private  roads  and  ways  and  land,  for 
getting  materials  for  the  repair  thereof  and  for  the  use  of  the  inha- 
bitants of  the  said  parish,  to  allot  the  said  common  fields  to  the  several 
persons  who  had  rights  of  common  and  other  interests  in  them,  in  lieu 
of  all  such  rights  and  interests.  None  of  the  parishioners  of  B.  G., 
nor  any  persons  having  rights  of  common  over  the  open  and  conunon 
fields,  had,  before  the  passing  of  the  Act,  any  right  to  get  stones  over 
any  part  of  them.  Held,  that  the  true  construction  of  the  Act  was 
that  the  parishioners  of  B.  G.  were  entitled  to  take  stones  from  the 
land  in  question  for  the  repair  of  the  roads,  but  not  for  the  purpose  of 
burning  them  into  Hme  for  manure. — Rylatt  v.  Marfleet,  14  L.  J.  Ex. 
305  ;  14  M.  &  W.  233. 

1786 

Bights  after  Allotment — An  Indosuro  Act,  authorizing  commis- 
sioners to  make  roads  through  inclosed  lands,  and  declaring  that  the 
commoners  of  inclosed  lands  shall  be  entitled  to  the  herbage  of  the 
roads  in  that  manner  which  the  commissioners  shall  award,  does  not 
authorize  them  to  sell  the  herbage  by  auction  or  otherwise  to  one 
individual  commoner. — Raimee  v.  Eobinson,  2  Chit.  501. 

1877 

Agricnltaral  XTses. — By  a  deed  of  award  made  in  1768,  under  an 
Act  for  the  inclosure  of  common  lands  in  East  Gotham,  it  wais  provided 
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that  the  owners  of  certain  parallel  strips,  having  a  common  boundary 
line  on  the  east,  should  have  and  enjoy  '*  a  way,  right,  and  liberty  of 
passage  for  themselyes  and  their  respective  tenants  and  farmers  of  the 
said  lands  and  grounds,  as  well  on  foot  as  on  horseback,  as  with  their 
carts  and  carriages,  and  to  lead  and  drive  their  horses,  oxen,  and  other 
cattle  as  often  as  occasion  should  require  '^  from  their  respective  allot- 
ments to  a  certain  highway  at  the  north-east  comer  of  the  lands  over 
the  east  ends  of  the  allotments,  *'  doing  as  little  damage  to  the  soil,  or 
the  com,  grass,  or  herbage  "  as  might  be.  The  owners  of  one  of  the 
allotments  were  now  converting  it  into  building  land,  and  had  begun 
making  a  metalled  road  near  the  east  end  of  the  adjoining  plots.  In 
an  action  by  the  adjoining  owner  for  an  injunction : — Held  (aflfirming 
the  decision  of  Malins,  Y.-C),  that  the  user  was  not  restricted  to 
agricultural  purposes,  and  that  the  right  was  not  lost  by  the  division  of 
the  dominant  tenement  into  parts.  The  right  was  a  general  right  of 
way  for  all  reasonable  purposes,  and  the  defendants  were  therefore 
entitled  to  fit  it  for  the  purposes  for  which  it  was  now  intended  to  be 
used.— -Yewcomfn  v.  Couhouy  36  L.  T.  385 ;  46  L.  J.  Ch.  459 ;  5  Ch.  D. 
133  ;  25  W.  E.  469  (C.  A.).     ' 

The  commissioners  under  an  Inclosure  Act,  by  their  award  in  1790,  set 
out  {inter  alia)  a  private  carriage  road  and  driftway  called  Broadmead 
Drive  (describing  it  particularly),  and  they  awarded  and  appointed  that 
the  same  should  for  ever  thereafter  remain  a  private  carriage  road  and 
driftway  for  the  use  of  the  respective  owners  and  occupiers  for  the  time 
being  of  the  allotments  over  which  the  same  passed,  and  of  several  old 
inclosed  meadows.  At  the  time  of  the  award  the  said  driftway  served 
merely  as  an  access  to  a  few  meadows,  and  was  used  exclusively 
for  agricultural  purposes.  The  Great  Western  Railway  now  passed 
through  some  of  these  meadows,  the  defendants  having  purchased  the 
necessary  land  for  the  line  under  their  statutory  powers,  and  in  one  of 
these  meadows  they  erected,  at  a  spot  where  the  said  driftway  crosses 
their  line  of  railway,  a  cattle-pen  for  the  purpose  of  collecting  cattle 
which  had  been,  or  which  are  to  be,  conveyed  by  the  defendants  as 
carriers  on  their  said  railway,  and  they  have  been  in  the  habit  of 
driving  such  cattle  along  the  said  drove-road  or  driftway  to  and  from 
the  said  cattle-pen.  The  plaintiffs,  as  owners  in  fee  of  the  soil  of  the 
driftway,  brought  trespass  against  the  defendants  for  so  using  the 
driftway ;  and  it  was  held  by  the  Exchequer  Division  (Kelly,  C.  B., 
and  Stephen,  J.)  that  such  user  of  the  driftway  by  the  defendants  was 
justified,  inasmuch  as  the  right  of  way  was  general  in  its  terms ;  and 
though  the  altered  circumstances  of  the  land  had  greatly  increased  the 
traffic  of  the  road,  that  circumstance  did  not  affect  the  right  of  the 
defendants  as  owners  and  occupiers  for  the  time  being  to  make  use  of 
the  driftway  in  the  manner  above  described.    The  principle,  that  where 
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there  is  an  express  grant  of  a  priyate  right  of  way  to  a  particular 
place,  to  the  unrestricted  use  of  which  the  grantee  of  the  right  of  way 
is  entitled,  the  grant  is  not  to  be  restricted  to  access  to  the  land  for 
purposes  for  which  access  was  required  at  the  time  of  the  grant,  is 
established  by  the  cases  of  The  United  Land  Co,  v.  G.  £J,  Rail.  Co, 
(29  L.  T.  498),  Neivcomen  v.  CouUon  (36  L.  T.  386),  and  Dand  v.  Kings^ 
cote  (9  L.  T.  279).— i^twcA  v.  G.  W.  Rail.  Co.  (1880),  41  L.  T.  731 ;  5 
Ex.  D.  254 ;  28  W.  R.  229 ;  44  J.  P.  8. 

1862 

Grant  of  Herbage— Prescription.— An  Inclosure  Act  (31  Geo.  3, 
c.  Ixi.)  directed  the  commissioners  to  set  out  land  for  getting  stone,  &c, 
for  repairing  the  parish  roads,  which  should  be  vested  in  the  surveyors 
of  highways  and  their  successors,  and  enacted  that  all  the  grass  and 
herbage  growing,  arising  and  renewing  on  the  roads  and  on  the  land 
to  be  set  out  and  appointed  for  getting  stone,  &c.  should  belong  to 
and  be  the  property  of  the  persons  to  whom  the  commissioners  should 
allot  the  same,  exclusive  of  all  other  pei*8ons  whomsoever,  or 
should  be  applied  to  some  parochial  or  other  use  or  purpose.  The 
commissioners,  in  pursuance  of  the  Act,  awarded,  set  out,  allotted 
and  appointed  to  the  surveyors  of  highways  and  their  successors  an 
allotment  No.  1 58,  containing  one  acre,  Eave  and  except  the  grass  and 
herbage  thereof,  upon  trust  and  for  the  purpose  of  getting  stone,  &o. 
for  repairing  the  roads;  and  they  awarded,  set  out,  allowed  and 
assigned  to  P.  and  his  heirs  contiguous  allotments,  Nos.  157  and  159, 
together  with  the  grass  and  herbage  of  No.  158 ;  they  also  ordered 
and  directed  that  the  grass  and  herbage  growing,  arising  and  renewing 
on  the  public  roads  and  ways  should  be  let  from  year  to  year,  and  the 
moneys  arising  thereby  be  applied  to  the  repair  of  the  highways,  &c. 
The  surveyors  obtained  gravel  for  the  highways  from  No.  158  down  to 
the  year  1813,  when  they  discontinued  to  do  so  and  purchased  gravel 
from  pits  in  the  neighbouring  parishes;  and  thenceforth  until  1858 
they  never  entered  upon  or  exercised  in  No.  158  any  right  under  the 
award.  In  1813  P.  built  a  cottage  and  bam  and  other  buildings  on 
part  of  No.  158,  and  enclosed  part  of  it  with  a  fence ;  he  also  cut  off  a 
comer  of  it,  which  had  ever  since  formed  part  of  the  adjoining  arable 
field,  and  cleared  out  the  old  pit  and  converted  it  into  a  pond.  Held, 
(1)  per  Cockbum,  C.  J.,  and,  sembh,  per  Blackburn,  J.,  that  the  award 
of  tiie  commissioners  did  not  vest  in  P.  any  right  to  the  soil,  but  only 
the  right  of  taking  the  grass  upon  its  surface ;  (2)  that  the  surveyors 
of  highways  were  within  statute  3  &  4  Will.  4,  c.  27,  by  reason  of 
the  interpretation  clause,  sect.  1 ;  (3)  that  there  had  been  a  discon* 
tinuance  of  possession  by  the  surveyors  and  an  actual  possession  by  P. 
for  twenty  years,  and  therefore  their  right  was  barred  by  statute 
3  &  4  Will.  4,  c.  27,  ss.  2,  3;  (4)  per  Blackburn,  J.,  if  P.  had  the 


Digitized  by 


Google 


DIVERSION  AND  STOPPAGE.  333 

exdosiye  right  to  the  surface  the  acts  which  he  did  were  acts  of  owner- 
ship in  the  subsoil,  and  evidence  from  which  it  might  be  concladed 
that  he  took  possession  of  the  whole  acre. — Thew  v.  Wingate,  10  B.  &  S. 
714 ;  38  L.  J.  Q.  B.  310,  n. 

An  Inclosore  Act  having  directed  that  the  allotments  made  by  the 
commissioners  should  for  ever  remain  for  the  benefit  of  the  ap- 
pointees : — Held^  that  an  award  and  assigment  of  the  herbage  of  a 
certain  close  to  the  surveyors  of  the  highways  and  their  successors,  for 
the  benefit  of  the  parish  of  B.,  though  bad  as  a  common  law  convey- 
ance, the  appointees  not  being  a  corporation,  was  yet  good  as  a 
parliamentary  declaration  of  the  persons  entitled  to  take;  the  same 
as  if  the  terms  of  the  award  had  been  specifically  enacted.  And 
the  lord  of  the  manor,  in  whom  the  fee  of  the  soil  remained,  is  a 
trustee  for  the  surveyors  of  the  highways  for  the  time  being. — 
Johnson  v.  Hodgson  (1806),  8  East,  38. 

1864 
Decision  of  Pathway— Evidence— Appeal— An  appellant,  under 
8  &  9  Vict.  c.  118,  was  called  upon  to  prove,  upon  objection  taken  at 
quarter  sessions,  the  date  of  the  notice  affixed  by  the  valuer  upon  the 
church  door  under  sect.  62.  Proof  was  given  of  the  date  of  the  notices 
affixed  at  each  end  of  the  way.  Held^  that  it  must  be  presumed  that 
the  date  of  the  notice  on  the  church  door  corresponded  with  this. 
HM,  also,  that,  provided  notice  of  appeal  be  given  within  the  four 
months  under  sect.  64,  the  appeal  itself  need  not  be  heard  within  that 
period.— i?.  v.  Essex  J  J,,  11  L.  T.  486;  34  L.  J.  M.  C.  41 ;  13  W.  E. 
186. 

By  a  clause  in  an  Inclosure  Act,  a  commissioner  was  authorized  to 
stop  up  any  way,  provided  it  be  done  by  the  order  and  with  the  con- 
currence of  two  justices,  and  that  order  was  to  be  subject  to  an  appeal 
in  like  manner,  and  under  such  form  and  restrictions,  as  if  the  same 
had  been  originally  made  by  such  justices.  By  a  subsequent  clause 
any  party  aggrieved  was  to  be  at  liberty  to  appeal  at  any  time  within 
six  months  after  the  cause  of  complaint.  Under  this  Act,  the  com- 
missioner, with  the  concurrence  and  order  of  two  justices,  stopped 
up  a  road  without  giving  the  public  notices  required  by  bb  (Jeo.  3, 
c.  68.  Heldy  that  a  party  aggrieved  might,  under  these  circumstances, 
appeal  at  any  time  within  six  months.  Qucere,  whether  it  be  necessary 
to  give  such  notices  where  roads  are  stopped  up  under  the  provisions 
of  an  Inclosure  Act.— i?ex  v.  Toumsend  (1822),  6  B.  &  Aid.  420. 

1793 

Objection  to  Bate. — ^Where  an  Inclosure  Act  gave  the  commis- 
flioners  power  to  set  out  and  make  roads,  &c.,  and  directed  that  the 
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expenses  of  making  and  repairing  those  roads  and  all  other  expenses 
should  be  borne  by  the  proprietors  in  certain  proportions,  to  be  ascer- 
tained by  the  commissioners,  in  one  general  rate ;  and  then  gave  an 
appeal  to  the  sessions  in  all  cases  where  the  parties  should  think  them- 
selves aggrieved ;  it  was  hdd,  that  an  objection  to  the  rate,  on  aocount 
of  the  conmiissionei's  having  expended  money  on  an  improper  object, 
could  not  be  tried  in  an  action  of  trespass,  but  that  the  party  aggrieved 
must  appeal  to  the  sessions. — Bonnell  v.  Beightofiy  5  T.  R.  182, 

Justices  cannot  refuse  to  hear  an  appeal  from  a  party  grieved  by 
stopping  up  a  road  under  8  &  9  Yict.  c.  118,  ss.  62  and  63,  because  the 
notice  of  appeal  speaks  of  part  of  the  length  of  the  road  only.  Whether 
an  appellant's  liability  to  rates  is  increased  or  diminished  by  closing 
a  road  is  not  a  matter  for  the  sessions  to  consider  as  an  element  of 
private  injury,  but  of  public  benefit. — R,  v.  Huntingdonshire  JJ. 
(1865),  13  L.  T.  443;  L.  R.  1  Q.  B.  36;  S.  C\  nom.  Johnson  v.  SmUh, 
14  W.  R.  209. 

1880 

Bating  Officer— duo  Warranto. — At  a  meeting  of  owners,  pursuant 
to  the  Inclosure  Act  (11  &  12  Yict.  c.  99),  s.  6,  to  elect  a  rating 
officer,  £.  attended  as  agent  of  a  college,  having  a  power  of  attorney 
dated  in  1848,  but  before  the  passing  of  that  statute,  and  expressly 
authorizing  B.  to  attend  all  meetings,  under  8  &  9  Yict.  c.  118.  0., 
another  agent,  had  a  power  of  attorney  authorizing  him  to  act  for 
another  college  imder  certain  specified  Acts,  and  to  attend  any  vestry 
or  meeting  under  any  Act  of  Parliament  relating  to  the  lands.  Held, 
that  under  these  authorities  B.  and  O.  were  sufficiently  authorized 
**in  that  behalf"  to  attend  and  vote  for  the  owners  respectively. — 
B,  V.  Tarrant,  44  J.  P.  425. 

EZTRAORDINABY  TRAFFIC.     {See  also  Biciycles  ; 
Locomotives;  Obstbuctions.) 
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(1)  What  is. 

1893 

Meaning  o£ — '^Extraordinary  traffic,"  within  the  meaning  of 
sect.  23  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  is 
not  confined  to  the  carriage  of  unusual  materials,  nor  to  carriage  for 
unusual  purposes ;  but  it  includes  all  traffic  which,  being  exceptional 
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as  regards  the  ordinary  user  of  the  road  in  question  as  a  whole  by  all 
who  use  it,  either  in  respect  of  its  quality,  its  quantity,  or  its  fre- 
quency, substantially  increases  the  burden  imposed  on  the  road  by 
ordinary  traffic  and  causes  damage  and  expense  thereby  beyond  what 
is  common.  The  object  of  the  section  is  not  to  prohibit  extraordinary 
traffic,  but  to  throw  the  expense  of  repairing  damage  done  thereby 
on  those  who  cause  it. — Pickering  Lythe  East  Highway  Board  \,  Barry y 
30  W.  B.  246 ;  8  Q.  B.  D.  59 ;  disapproved,  Hill  v.  Thomas,  42  W.  R. 
85 ;  62  L.  J.  M.  C.  161 ;  [18931  2  Q.  B.  333;  69  L.  T.  553;  57  J.  P. 
628  (C.  A.). 

1881 

How  Estimated. — ^W.,  owner  of  ironstone  mines,  sent  his  traffic  to 
the  railway  station  along  a  highway  in  carts  of  the  ordinary  size  and 
weight,  but  they  made  about  seventy  journeys  per  day.  The  other 
traffic  was  agricultural  and  very  small,  and  W.'s  carts  caused  the  chief 
traffic  there.  Other  owners  of  mines  sent  their  traffic  by  a  private 
railway,  and  not  over  the  highway  in  carts.  //eW,  the  justices  were 
wrong  in  holding  that  W.  caused  extraordinary  traffic  merely  because 
he  had  many  carts  to  send.  Semhle,  the  surveyor  was  wrong  in  merely 
comparing  the  traffic  of  W.  with  the  traffic  on  part  of  the  highway  he 
was  bound  to  repair. — B.  v.  Williamson,  45  J.  P.  505. 

In  determining  whether  traffic  conducted  by  order  of  a  person  along 
a  road  is  **  extraordinary  traffic  "  within  the  meaning  of  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878,  the  standard  of 
comparison  is  the  ordinary  traffic  of  the  road  in  question,  and  not  the 
traffic  conducted  by  persons  over  other  roads  in  the  district.  There- 
fore, where  a  colliery  company,  in  1890,  opened  a  colliery  close  to  a 
road  which  was  a  by-lane  used  before  that  date  for  light  agricultural 
traffic,  and  carted  coal  along  it  from  the  colliery  to  a  railway  siding, 
and  thereby  damaged  the  road,  such  traffic  was  held  to  bo  **  extra- 
ordinary traffic,"  though  the  coal  trade  was  the  staple  trade  of  the 
district,  and  though  other  colliery  owners  carried  coal  in  carts  over 
other  roads  in  the  district  from  their  collieries  to  railway  sidings. — 
Hill  V.  Thomas,  [1893]  2  Q.  B.  333;  followed,  Etherley  Grange  Coal  Co, 
V.  Auckland  District  Highway  Board,  42  W.  B.  198 ;  [1894]  1  Q.  B. 
37 ;  69  L.  T.  702 ;  58  J.  P.  102  (C.  A.). 

1880 

Iractioil  Engine. — ^The  Highways  and  Locomotives  (Amendment) 
Act,  1878,  8.  23,  provides,  in  effect,  that  where,  having  regard  to  the 
average  expenses  of  repairing  highways  in  a  neighbourhood,  extra- 
ordinary expenses  are  incurred  in  repairing  the  highway  by  reason 
of  the  damage  caused  thereto  by  excessive  weight  or  extraordinary 
traffic,  the  highway  authority  may  recover  from  the  person  authorizing 
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the  traffic  the  amount  of  the  expenses  proved  to  have  been  incurred 
owing  to  the  excessive  weight  and  traffic.  Justices  having  found  that 
the  user  by  the  appellant  by  two  traction  engines,  each  drawing  two 
wagons,  was  extraordinary  ti*affic  on  a  road  intended  only  for  vehicles 
drawn  by  horses,  and  that  24  tons  (the  weight  of  one  engine  and  two 
wagons  when  loaded)  was  an  excessive  weight  for  the  road,  although 
the  engines  were  of  less  weight  than  that  allowed  by  sect.  28  of  the 
Act : — Held^  that,  in  estimating  what  is  excessive  weight,  regard  must 
be  had  to  the  nature  of  the  particular  road  over  which  it  passes  and  to 
the  weight  commonly  put  upon  the  road ;  and  that  the  nature  of  the 
traffic  over  the  road  is  the  standard  by  which  to  judge  whether  traffic 
is  extraordinary  or  not ;  and  that  the  finding  was  right.  Judgment 
of  the  0.  P.  D.  affirmed.— u4ve/awfZ  {Lord)  v.  Lucas,  28  W.  R.  571  ; 
49  L.  J.  C.  P.  643;  5  C.  P.  D.  351;  42  L.  T.  788;  44  J.  P.  360 
(C.  A.). 

1898 
Highway— Extraordinary  Traffic— Contractor  and  Snb-Con- 

tractor. — P.  a  contractor  having  undertaken  to  build  a  lunatic  asylum 
for  the  visiting  committee  of  a  county  council,  entered  into  a  sub-contract 
with  T.  to  carry  the  necessary  materials  for  the  work  from  two  railway 
stations.  T.  was  to  find  the  horses,  carts,  and  men  to  load  and  unload 
the  materials,  and  he  was  only  to  use  such  roads  as  P.  pointed  out, 
and  he  was  not  to  use  any  traction  engines  or  carta  which  P.'s  foreman 
did  not  certify  to  be  suitable  for  the  work.  In  the  contract  which  P. 
entered  into  with  the  visiting  committee  of  the  asylum,  there  was  a 
clause  by  which  P.  agreed  to  indemnify  the  committee  against  all 
claims  for  damage  done  by  extraordinary  traffic.  There  was  also  a 
similar  clause  in  T.'s  contract,  by  which  he  undertook  to  indemnify  P. 
Extraordinary  expenses  having  been  inciured  by  the  highway  autho- 
rity in  consequence  of  damage  caused  by  extraordinary  traffic  in  the 
haulage  of  the  materials : — Held,  that  P.  was  not  liable  to  pay  the 
damage  for  "extraordinary  traffic."  Per  Williams,  L.  J.: — **I  do 
not  think  that  on  the  facts  stated  in  the  special  case  there  is  sufficient 
evidence  to  fix  P.  with  liability  under  sect.  23  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878.  The  expenses  here  were  in- 
curred by  reason  of  excessive  weight  and  extraordinary  traffic,  but 
there  is  nothing  in  the  special  ccise  to  show  what  was  the  excessive 
weight  and  what  was  the  extraordinary  traffic.  I  wish  to  call  atten- 
tion to  that  class  of  cases,  and  I  say  the  test  is  that  if  a  person  employs 
another  to  do  work  which  must  necessarily  cause  damage,  no  matt^ 
how  much  the  latter  may  be  an  independent  contractor,  that  the 
former  person  is  the  '  person  by  whose  order '  the  traffic  is  conducted, 
and  the  contract  does  not  affect  the  question." — Ptihwick  v.  OwbH 
County  Council,  02  J.  P.  579  (C.  A.  affirming,  77  L.  T.  683). 
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1882 

IraiEo  eamed  in  Building  a  House.— The  respondent  caused 
building  materials  for  the  construction  of  a  dwelling-house  and  out- 
buildings to  be  carted  oyer  highways  where  the  ordinary  traffic  was 
light  agricultural  traffic  The  weight  and  quantity  of  such  traffic 
alone  caused  an  extraordinary  expenditure  by  the  appellants  for  the 
repair  of  the  highways.  Justices,  on  complaint  by  the  appellants, 
refused  to  order  the  respondent  to  pay  to  the  appellants  the  amount  of 
such  expenses,  holding  that  they  were  not  **  extraordinary  expenses  " 
within  the  meaning  of  sect.  23  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878.  Held  (per  Grove  and  Lopes,  JJ.),  that  this 
Court  would  not  reverse  the  dedsion  of  the  magistrates.  Per  Lopes, 
J. : — The  Legislature  intended  sect.  23  to  relate  to  something  imusual 
in  weight  or  extraordinary  in  the  kind  of  traffic,  either  as  compared 
with  what  is  usually  carried  over  roads  of  the  same  nature  in  the 
neighbourhood  or  as  compared  with  that  which  the  road  in  its  ordi- 
nary and  fair  use  may  be  reasonably  subjected  to. — Pickering  Lythe 
East  Highway  Board  v.  Barry,  30  W.  E.  246 ;  61  L.  J.  M.  0.  17 ; 
8  Q.  B.  D.  69 ;  45  L.  T.  656 ;  46  J.  P.  215. 

The  defendant,  being  about  to  build  a  house  in  the  plaintiffs'  district, 
entered  into  a  contract  with  a  brick  company  for  the  delivery  of  a 
large  number  of  bricks  on  the  land  where  he  intended  building,  but 
he  gave  no  order  as  to  the  manner  or  time  in  which  such  bricks  were 
to  be  delivered.  The  brick  company,  in  the  defendant's  absence 
abroad,  and  without  his  knowledge,  caused  the  bricks  to  be  delivered 
by  means  of  traction  engines  and  trucks,  the  excessive  weight  of  which 
caused  damage  to  certain  of  the  plaintiffs'  roads,  and  they  in  conse- 
quence brought  an  action  in  the  county  court  against  the  defendant  to 
recover  the  amoimt  of  the  expenses  to  which  they  had  been  put  in 
repairing  the  roads.  The  county  court  judge,  under  the  circumstances, 
came  to  the  conclusion  that  the  defendant  was  not  a  person  "  by  or  in 
consequence  of  whose  order"  such  excessive  weight  had  been  con- 
ducted over  the  plaintiffs'  roads  within  the  meaning  of  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878,  as  amended  by 
sect.  12,  sub-sect.  1  (c)  of  the  Locomotives  Act,  1898,  and  that  he  was 
therefore  not  liable.  Held,  that  under  the  circumstances  of  the  case, 
and  in  view  of  the  facts,  the  county  court  judge  was  not  wrong  in 
arriving  at  the  conclusion  he  had  come  io,—Egham  Rmal  Council  v. 
Gordon,  60  W.  E.  703;  71  L.  J.  K.  B.  623;  [1902]  2  K.  B.  120;  87 
L.  T.  31. 

1880 
Conveyance  of  Stone. — ^The  appellant  carried  on  a  large  traffic  in 
stones  on  a  highway  from  his  quarry.    This  traffic  caused  the  repair  of 
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the  highway  to  be  more  expensive  than  in  an  agiioultural  district. 
The  stone  traffic  was  a  recognised  business  of  the  district,  the  wagons 
used  by  the  appellant  were  those  usually  employed  for  the  purpose, 
and  the  loads  were  of  the  usual  weight.  Heldy  that  he  could  not  be 
ordered,  under  the  Highways  and  LocomotLves  (Amendment)  Act, 
1878, 8. 23,  to  contribute  to  the  repair  of  the  road  as  a  person  by  whose 
order  **  excessive  weight"  had  been  conducted  along  the  highways,  or 
who  had  caused  ** extraordinary  expenses"  to  be  incurred  in  their 
Tepa3X.—Aveland{Lord)y.  Lucas,  28  W.  R.  446,  671 ;  L.  R.  6  C.  P.  D. 
211,  361 ;  commented  on  and  approved,  Wallington  v.  JSoskins  or 
Eookins,  29  W.  R.  162 ;  50  L.  J.  M.  C.  19 ;  6  a  B.  D.  206;  43  L.  T. 
697;  46  J.  P.  173. 

Justices  having  made  an  order  upon  the  appellants  to  pay  the 
expenses  of  repairing  a  highway  as  extraordiuary  expenses  within 
sect.  23  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  it 
appeared  that  the  road,  called  Carter's  Hill,  was  used  solely  for  agri- 
cultural traffic  and  was  in  the  parish  of  8.,  which,  with  some  other 
parishes  in  the  respondents'  district,  was  situate  upon  a  range  of  hills. 
There  were  several  stone  quarries  upon  this  range  of  hills  within  the 
respondents'  district,  from  which  for  many  years  the  surrounding 
country,  including  the  appellants,  had  drawn  stones  for  the  repair  of 
highways,  the  stpne  traffic  being  a  recognised  business  there;  but 
until  1882  there  had  been  no  stone  taken  from  the  parish  of  S.  In 
1882  a  stone  quarry  was  opened  in  S.,  at  the  top  of  Carter's  Hill,  and 
the  stone  was  conveyed  by  the  appellants  for  the  repair  of  their  high- 
ways down  Carter's  Hill  in  the  manner  customary  in  the  stone  traffic — 
that  is,  in  heavy  wagons  with  the  wheels  chained — and  damage  was  in 
consequence  done  to  the  road.  Held,  that  the  evidence  warranted  the 
justices  in  coming  to  the  conclusion  that  the  traffic  was  extraordinary 
on  this  particular  road,  and  that  the  order,  therefore,  was  right. — 
Tufibridge  Htghvmy  Board  v.  Sevenoaks  Highway  Board  (1886),  33 
W.  R.  306;  49  J.  P.  340. 

The  expressions  "extraordinary  traffic"  and  '* extraordinary  ex- 
penses "  in  sect  23  of  the  Highways  and  Locomotives  (Amendment) 
Act,  1878,  mean  expenses  and  traffic  which  are  extraordinary  to  a 
particular  road.  The  appellant  was  summoned  by  a  highway  board 
to  recover  expenses  incurred  by  the  highway  board  in  repairing  a  road 
in  their  district  during  a  period  of  seven  years.  The  expenses  were 
incurred  in  consequence  of  stone  having  been  carted  by  the  appellant 
from  a  quarry  along  the  road,  which  was  an  ordinary  country  road 
used  for  ordinary  light  country  traffic,  and  had  never  been  adapted 
for,  or  made  to  bear,  heavier  traffic.  The  ordinary  use  of  the  road 
did  not  include  the  carting  of  stone ;  but  from  the  year  1883  to  1890 
the  appellant  carried  stone  over  the  road,  and  the  highway  authority 
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was  put  to  what  the  justices  held  to  be  '*  extraordinary  expenses." 
The  public  did  not  carry  stone  along  the  road  in  question.  Eddy  that 
the  magistrates  were  right ;  the  traffic  along  the  road  in  question  was 
'*  extraordinary"  within  the  meaning  of  sect.  23  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878 ;  the  purpose  for  which  the  road 
was  used  by  tiie  appellant  in  the  first  instance  was  '*  extraordinary," 
and  the  order  for  the  payment  of  extraordinary  expenses  by  the 
appellants  was  rightly  made  by  the  justices.— W^tfeAeaii  v.  8evefwak$ 
Highway  Board,  (1892)  65  L.  T.  865;  61  L.  J.  M.  0.  59;  [1892] 
IQ.  B.  8;  56J.  P.  214. 

1880 

Looomotiyes— Bead  not  oonstracted  for  Heavy  Weights.— An 

owner  of  locomotive  engines  used  them  on  a  highway  which  was 
originally  sufficient  for  ordinary  light  traffic,  but  was  greatly  damaged 
by  the  heavy  traffic  of  the  engines.  The  highway  board  were  obliged 
not  merely  to  repair  but  reconstruct  the  road,  and  an  expenditure  of 
500/.  was  thereby  incurred.  The  repair  and  reconstruction  items 
could  not  be  severed.  Held,  that  the  owner  of  the  engines  was  rightiy 
ordered  to  pay  the  sum  of  500/.,  and  it  was  immaterial  that  his  engines 
were  mode  and  used  in  accordance  with  the  statute. — Savin  v.  Oswestry 
Highway  Board,  44  J.  P.  766. 

1882 

Branch  Eoad— Conveyance  of  Manure  to  Parm.— An  order  was 
made  by  justices  under  the  provisions  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  s.  23,  chai^g  the  appellants  with 
the  expenses  of  repairing  a  highway  as  being  **  extraordinary  ex- 
penses" within  the  section.  The  highway  in  question  had  been 
rendered  unfit  for  use  by  the  appellants'  traction  engines  drawing 
along  it  trucks  full  of  manure.  The  carriage  of  manure  and  farm 
materials  by  traction  engines  along  the  roads  was  usual  in  the  neigh- 
bourhood, but  not  on  this  particular  road.  Held,  that  the  order  was 
rightly  made,  for  that  the  appellants  had  caused  traffic  which  was 
''extraordinary"  on  that  particular  road. — B,  v.  Ellis  or  Ellis  v. 
Maidstone  Sanitary  Authority,  30  W.  E.  613 ;  8  Q.  B.  D.  466 ;  46  J.  P. 
295. 

1881 

Highways  and  Locomotives  Act— Extraordinary  Traffic— The 

defendant,  an  owner  of  mines,  sent  his  traffic  to  the  railway  station 
along  a  highway  in  carts  of  the  ordinary  size  and  weight,  but  they 
made  about  seventy  journeys  per  day.  The  other  traffic  was  agri- 
cultural and  very  smsJl,  and  defendant's  carts  caused  the  chief  traffic 
there.  Other  owners  of  mines  sent  their  traffic  by  a  private  railway 
tod  not  over  the  highway  in  carts.    It  vrosheld,  that  the  justices  were 
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wiong  in  holding  that  the  defendant  caiiBed  extraordinary  traffic  merely 
because  he  sent  many  carts.  SembUj  the  surveyor  was  wrong  in 
merely  comparing  the  defendant's  traffic  with  the  traffic  on  part  of 
the  highway  he  was  bound  to  repair.  Per  Groves,  J.: — "There 
was  nothing  at  all  exceptional  in  the  manner  of  using  these  carts, 
nor  did  each  cart  exceed  the  ordinary  weight,  and  each  cart 
was  drawn  by  one  horse.  The  only  point  is,  that  because  the  ap- 
pellant has  more  materials  to  send  off,  and  more  carts,  and  so  uses 
the  road  much  more  than  others,  therefore  he  makes  an  extra- 
ordinary use  of  the  highway.  All  that  the  justices  find  is  not  that 
there  is  an  excessive  use,  but  that  more  produce  is  sent  by  the 
appellant  than  what  is  sent  by  others  on  the  highway,  and  therefore 
they  say  it  is  extraordinary  traffic.  I  think  that  is  an  erroneous 
finding.  And  it  is  erroneous  also  to  say  that  it  is  extraordinary 
because  the  appellant  sends  his  traffic  by  the  highway  while  others 
choose  to  send  it  by  railway.  A  landed  proprietor  who  has  much 
traffic  and  much  company  is  entitled  to  use  the  highway  according  to 
his  wants,  so  long  as  he  uses  it  in  the  ordinary  way." — Jt,  v.  Williamson^ 
45  J.  P.  605. 

1896 

String  of  Coal  Carts—**  Mode  "  of  TTier  of  Bead.— The  carting  of 
coal  along  a  main  road  in  carts  driven  every  week-day  in  strings  of 
four  or  five  carts  at  a  time,  each  cart  being  drawn  by  one  horse,  with 
only  two  or  three  drivers  in  charge,  the  number  of  journeys  per  day 
being  five  each  way,  and  the  carts  being  so  driven  that  they  keep  the 
same  track,  and  thus  do  not  distribute  the  wear  of  the  road,  is 
*'  extraordinary  traffic,"  as  it  is  a  carriage  of  articles  over  a  road  in 
a  mode  which  substantially  increases  the  burden. — WolverhampUm 
Corporation  v.  Salop  County  Council,  43  W.  B.  494 ;  64  L.  J.  M.  C. 
179. 

(2)  Persons  Liable. 

1897 

Persons  Contracting  for  Delivery  of  Materials,  but  not 
Controlling  the  Carriage  thereol— The  respondent  contracted  with 
several  persons  for  the  delivery  to  him,  at  E.,  of  various  materials 
required  for  building  and  other  operations,  the  price  being  payable  by 
him  on  acceptance  if  according  to  sample,  the  price  including  free 
delivery  at  E.  The  respondent  neither  employed  the  persons  who 
conveyed  the  goods  there  nor  did  he  pay  them  for  such  conyeyanoe. 
The  surveyor  found,  in  pursuance  of  the  provisions  of  sect.  23  of  the 
Highways  and  Locomotives  (Ajnendment)  Act,  1878,  ''that  extra* 
ordinary  expenses  had  been  incurred  by  reason  of  excessive  weight 
passing  along  the  highway  or  extraordinary  traffic  thereon."    EM, 
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that  the  respondent  was  not  the  person,  within  the  meaning  of  sect.  23, 
by  whose  order  such  weight  or  traffic  had  been  conducted  along  the 
highway,  and  he  was  therefore  not  liable  for  the  extraordinary 
expenses  in  repairing  the  road  thereby  occasioned.  Decision  of  the 
Court  of  App«a  (45  W.  B.  613;  [1897]  1  Q.  B.  351)  Mnaed.—Kent 
County  Council  v.  Gtrard  {Lord),  46  W.  B.  Ill ;  66  L.  J.  Q.  B.  677 ; 
[1897]  A.  C.  633 ;  77  L.  T.  109 ;  61  J.  P.  804  (H.  L.,  E.). 

1880 

Employer  or  Contractor.--W.,  having  bought  timber  near  a 
railway  station,  contracted  with  a  person  to  convey  part  of  it,  he  him- 
self sending  the  rest.  The  timber  was  conveyed  in  wagons  in  67  loads 
between  Christmas  and  March,  each  load  being  from  3  to  5  tons  weight, 
and  on  broad  wheels.  The  surveyor  estimated  that  this  caused  211. 
extra  expense  in  repairs,  and  simimoned  W.  under  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878 ;  and  the  justices 
held  it  was  extraordinary  traffic,  and  that  whether  W.  or  contractors 
conveyed  it  made  no  difference,  and  made  an  order  on  W.  for  217. 
Hdd,  the  justices  were  right. — Williama  v.  Davies,  44  J.  P.  347. 

The  owner  of  quarries  had  been  ordered  to  pay  a  sum  for  damage 
caused  by  excessive  weight  and  extraordinary  traffic.  Counsel 
admitted  that  the  principle  of  Davits  v.  Williams  concluded  the  case, 
and  he  could  not  argue  it.  But  he  asked  leave  to  appeal,  as  that  case 
was  also  under  appeal,  or  likely  to  be  so.  The  Court  gave  judgment 
for  respondents  and  allowed  the  appeal. — Northumberland  Whinstone 
Co.  v.  Alnwick  Highway  Board  (1880),  44  J.  P.  360. 

G.,  a  contractor,  employed  B.  to  build  a  bridge  over  the  H.  rail- 
way for  the  railway  company,  and  in  doing  so  about  40  tons  of  bricks 
per  day  were  carried  in  carts  with  broad  wheels  over  the  highway 
and  did  no  damage ;  but  B.  afterwards  used  a  traction  engine  of  9  tons 
to  draw  two  trucks  loaded  with  bricks,  each  truck  being  8  tons,  and 
caused  damage  for  several  days,  and  the  damage  amounted  to  137^ 
On  a  proceeding  under  42  &  43  Yict.  c.  77,  s.  23,  for  causing  extra- 
ordinary traffic: — Heldy  that  B.  was  liable  though  employed  by  Q-. 
Hdd,  further,  that  the  remedy  was  applicable,  though  under  the 
Railway  Clauses  Act  (8  &  9  Yict.  c.  20),  s.  58,  the  company  might  be 
proceeded  against  to  make  good  all  such  damage. — Barnett  v.  ffoo 
Highway  Board  (1882),  46  J.  P.  805. 

L.,  who  contracted  with  the  Qovemment  to  erect  a  rifle  range, 
employed  D.,  a  sub-contractor,  to  cart  the  stone.  Nothing  in  the 
contract  between  L.  and  D.  specified  the  mode  of  conveying  the  stone. 
D.  used  traction  engines,  and  caused  excessive  injury  to  the  highway. 
Held,  that  L.  was  not  the  person  liable  under  the  Highways  and 
Locomotives  Act,  1878,  s.  23,  but  that  D.  was  liable,  being  the  only 
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petson  by  whose  order  the  excessive  weights  were  carried. — Lojpihom 
V.  Harvey  (1886),  49  J.  P.  709. 

The  appellants,  haying  undertaken  to  supply  ballast  for  the  purposes 
of  the  construction  of  a  railway  as  and  when  the  contractor  might 
direct,  entered  into  arrangements  with  three  sereraL  traction  engine 
proprietors  for  the  carriage  of  the  baUast.  In  accordance  with  these 
arrangements  the  appellants  from  time  to  time,  on  receiving  directions 
from  the  contractor,  required  one  or  other  of  the  engine  proprietors  to 
carry  the  ballast  which  was  wanted  and  deliver  it  as  directed.  The 
appellants  exercised  no  control  over  the  proprietors  as  to  the  weights 
they  should  carry  or  otherwise.  The  carriage  of  the  ballast  by  all  the 
engine  proprietors  together  constituted  extraordinary  traffic  on  a 
certain  highway.  Held,  that  the  appellants  were  liable,  under  sect.  23 
of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  to  pay  the 
expenses  incurred  by  the  highway  authority  in  consequence  of  such 
extraordinary  traffic,  as  being  the  persons  by  whose  order  such  extra- 
ordinary traffic  had  been  conducted. — Kent  Courdy  Council  v.  Vidler, 
43  W.  B.  273;  64  L.  J.  M.  C.  77;  [1895]  1  Q.  B.  448;  72  L.  T.  77; 
69  J.  P.  548  (0.  A.). 

Where  contractors  have  the  direction  and  regulation  of  traffic  upon 
a  highway,  which  they  carry  out  by  using  traction  engines,  regulating 
the  number  of  wagons  attached  to  each  engine  and  the  weight  of  each 
wagon,  and  giving  orders  as  to  the  time  the  vehicles  shall  start,  they 
are  p^sons  **by  whose  order  such  weight  or  traffic  has  been  con- 
ducted" within  the  meaning  of  sect.  23  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  notwithstanding  that  their  employers 
indicate  the  time  during  which  they  will  be  ready  to  receive  the  goods 
which  the  contractors  have  undertakon  to  deliver. — Colchester ,  Wemyss 
iS:  Co.  V.  Qhucesterehire  County  Council  (1897),  66  L.  J.  Q.  B.  290* 


(3)  Recoveiy  of  Expenses. 

1892 
STunmary  Proceedings  foimded  on  Tort— Proceedings  under 
sect.  28  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  to 
recover  the  amount  of  extraordinary  expenses  incurred  in  the  repair 
of  a  highway  by  reason  of  damage  caused  by  excessive  weight  passing 
along  the  same  or  extraordinary  traffic  thereon,  cannot  be  maintained 
against  the  legal  personal  representatives  of  a  deceased  person  by 
whose  order  the  excessive  weight  or  extraordinary  traffic  was  put  upon 
the  road,  such  proceedings  being  founded  in  tort,  and  the  maxim 
"  Actio  personalia  moritur  cum  persona  "  applying.-:-fiitory  v.  Sheard, 
41  W.  R.  31 ;  61  L.  J.  M.  C.  178 ;  [1892]  2  Q.  B.  515 ;  67  L.  T.  423 ; 
56  J.  P.  760. 


Digitized  by 


Google 


EXTRAORDINARY  TRAFFIC.  343 

1882 

Surveyor's  Certificate — Time  within  whioh  Summary  Pro- 
eeedings  may  be  taken. — Under  sect.  23  of  the  Highways  and  Loco- 
motiyes  (Amendment)  Act,  1878,  the  six  months*  limitation  of  time 
imposed  by  sect.  11  of  Jervis's  Act  (11  &  12  Vict.  c.  43)  for  taking 
summary  proceedings  to  recover  extraordinary  expenses  incurred  by 
the  highway  authority  begins  to  run  from  the  date  of  the  certificate 
of  their  surveyor. — Pool  and  Forden  Highway  Board  v.  Ounning^ 
31  W.  E.  30 ;  51  L.  J.  M.  C.  49 ;  46  L.  T.  163 ;  46  J.  P.  708. 

1882 

Extraordinary  Traffic —Limitation  of  Time.— Certain  extra* 
ordinary  traffic  took  place  in  the  year  ending  March,  1880.  The 
expense  of  21Z.  thereby  incurred  was  demanded  from  0.  in  November, 
1880,  and  in  March,  1881,  the  surveyor's  certificate  being  signed  in 
February,  1881.  The  summons  for  non-payment  was  in  April,  1881. 
Htldy  that  the  six  months'  limitation  dated  from  the  certificate  and 
demand  of  payment,  and  not  from  the  time  when  the  repairs  were 
made,  and  therefore  was  in  time  in  this  case.  Grove,  J.,  said :  **  I 
think  the  case  of  Labalmondiere  v.  Addison  ( (1859),  28  L.  J.  M.  0.  25 ; 

I  El.  &  £.  41)  is  a  decision  on  this  very  point." — White  v.  Cohon,  46 
J.  P.  565. 

A  surveyor's  certificate  under  sect.  23  of  the  Highways  and  Loco- 
motives Act,  1878,  is  not  invalid  by  reason  only  that  more  highways 
than  one  are  included  in  the  certificate.  The  surveyor  of  a  highway 
gave  a  certificate,  under  sect.  23,  to  the  effect  that  extraordinary 
expenses  had  been  inctirred,  by  reason  of  extraordinary  traffic  caused 
by  the  respondent,  in  repairing  roads  in  four  separate  townships.  Six 
months  later  he  gave  another  certificate  which  referred  to  extra- 
ordinary expenses  incurred,  partly  before  and  partly  after  the  date  of 
the  first  certificate,  on  a  single  road  in  one  of  the  townships.  Heldy 
that  the  first  certificate  was  good,  and  that,  with  regard  to  expenses 
incurred  before  it  was  made,  the  period  of  six  months  limited  by 

II  &  12  Yict.  c.  43,  s.  11,  for  recovering  the  amount  began  to  run  from 
the  date  of  the  first  certificate. — Wirral  Highway  Board  v.  Newell y 
43  W.  E.  328 ;  64  L.  J.  M.  C.  181 ;  [1895]  1  Q.  B.  827 ;  72  L.  T.  535 ; 
59  J.  P.  183. 

1893 
Finding  of  Jnttices— AppeaL— The  H.  Co.  manufactured  peat 
moss  from  a  moor  of  3,000  acres,  and,  having  works  near  a  railway 
station,  were  charged  imder  41  &  42  Yict.  c.  77,  s.  23,  with  causing 
44Z.  extraordinary  expense  by  their  traffic.  Their  five  drays  were 
lighter  than  those  used  in  other  traffic,  which  was  ordinary  agricultural 
traffic,  and  passed  each  day  over  the  highway.    The  justices  found 
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that  this  was  a  recognised  industry,  and  that  the  traffic  was  not  extra- 
ordinary. Hddy  the  justices'  decision  in  dismissing  the  case  could  not 
be  interfered  with. — Lower  Strafforth  Highway  Board  v.  HatfiM  Chcue 
Co.,  67  J.  P.  567. 

1888 

Surveyor — Appointment  of— Evidence. — J.  was  not  appointed 
under  seal  district  surveyor,  but  only  by  minute  of  the  rural  sanitary 
committee,  signed  by  chairman,  but  not  countersigned  by  the  clerk  of 
the  board.  L.  being  summoned  for  damage  caused  by  extraordinary 
traffic,  set  up  the  defence  that  the  appointment  of  J.  and  his  certificate 
and  the  proceedings  were  void.  Held,  that  as  J.  had  acted  de  facto  as 
surveyor,  the  objection  to  J.'s  appointment  was  rightly  overruled,  and 
the  order  on  L.  was  held  valid. — Lancaster  v.  Harlech  Highway  Board, 
52  J.  P.  805. 


FERBIES. 

1827 

Ownership  of  Land. — Whether  a  ferry  can  be  demised  without 
deed— ju<Brc.  Where  the  owner  of  a  ferry,  having,  by  parol,  demised 
the  same  for  a  year,  afterwards  makes  a  parol  agreement  with  the 
tenant  to  take  the  profits  thereof,  and  to  allow  the  tenant  so  much  per 
day  for  working  the  same,  this  by  operation  of  law  will  amount  to  a 
surrender  of  the  interest  of  the  tenant,  and  will  restore  to  the  owner 
the  right  of  action  for  a  disturbance.  In  order  to  sustain  such  an 
action,  the  plaintiff  need  only  prove  possession  at  the  time  when  the 
cause  of  action  arose,  and  need  not  show  that  the  fare  claimed  and 
paid  has  been  always  the  same,  nor  that  he  has  any  property  in  the 
soil  on  each  side  of  the  river ;  it  is  sufficient  that  he  has  the  right  to 
use  the  land  for  the  purpose  of  embarking  and  disembarking  his  pas- 
sengers.—Pcfer  V.  Kendaly  5  L.  J.  (O.  S.)  K  B.  282;  6  B.  &  C.  703; 
30  B.  B.  504. 

1882 

Before  the  year  1800  the  Isle  of  Dogs  was  uninhabited,  with  one 
roadway  from  Poplar  on  the  north  side  to  Potter's  Ferry  Stairs  on 
the  south,  which  ferry  belongs  to  the  plaintiffs.  Since  that  year  the 
isle  has  become  populous,  and  is  now  covered  with  manufacturing 
establishments.  The  defendants,  having  built  over  part  of  the  isle, 
which  is  now  called  Cubitt's  Town,  established  a  ferry  for  the  accommo- 
dation of  the  inhabitants  residing  there  from  a  point  called  Cubitt's 
Pier,  about  1280  yards  distant  from  Potter's  Ferry,  for  the  purpose 
of  conveying  passengers  to  Greenwich.  These  new  buildings  were 
only  connected  with  the  old  roadway  by  ways  which  the  owner  of  the 
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land  had  chosen  to  dedicate  to  the  public.  The  plaintiife  objected  to 
this  new  ferry  on  the  ground  that  the  defendants  carried  within  their 
line  of  ferry,  or,  if  not,  that  they  carried  near  it  for  the  purpose  of 
evading  it,  they  claiming  an  exclusiye  right  to  carry  passengers  from 
the  whole  isle.  HMf  that,  Cubitt's  Town  being  at  such  a  distance 
from  Potter's  Ferry  as  to  be  of  substantial  importance  to  the  in- 
habitants, persons  passing  from  that  side  of  the  isle  were  not  bound  to 
go  to  such  ferry,  and  that  the  defendants,  by  establishing  the  ferry 
complained  of,  had  neither  disturbed  nor  eyaded  the  plaintiffs'  right 
of  ferry,  and  that  no  usage  had  been  proved  to  establish  such  a  right  as 
was  contended  tor.—Netvton  v.  Cubitt,  6  L.  T.  860 ;  12  C.  B.  (N.  S.)  32 ; 
31  L.  J.  C.  P.  246.    See  8.  C.  aflfirmed  in  Ex.  Ch.,  infra. 

1877 

Extent  o£ — The  owner  of  a  ferry  cannot  maintain  an  action  for  loss 
of  traffic  caused  by  a  new  highway  by  bridge  or  ferry  made  to  provide 
for  a  new  traffic.  Qucerey  whether  the  exclusive  right  of  the  owner  of 
a  ferry  extends  beyond  the  carriage  of  passengers  by  boat.  A  railway 
company,  under  the  authority  of  their  Act,  constructed  across  a  river, 
half  a  mile  above  an  ancient  ferry,  a  railway  bridge  and  a  foot-bridge, 
the  foot-bridge  being  used  by  persons  going  to  the  railway  station  and 
also  to  other  places.  The  traffic  across  the  ferry  fell  off  and  the  ferry 
was  given  up.  The  owners  of  the  ferry  claimed  compensation  imder 
the  Lands  and  Railway  Clauses  Acts.  Held,  reversing  the  decision  of 
the  Queen's  Bench  Division,  that  no  compensation  could  be  recovered : 
first,  on  the  ground  that  an  action  could  not  have  been  maintained 
for  disturbance  of  the  ferry  in  respect  of  the  traffic  either  by  the 
railway  or  by  the  foot-bridge  if  they  had  been  erected  without  the 
authority  of  an  Act ;  secondly,  on  the  ground  that,  the  injury  to  the 
ferry  being  occasioned  not  by  the  construction  but  by  the  working  of 
the  railway,  the  ferry  had  not  been  injuriously  affected  within  the 
Lands  Clauses  Act  or  the  Eailway  Clauses  Act. — Beg,  v.  Cambrian 
By.  Co.y  L.  E.  6  Q.  B.  422 ;  overruled,  Hopkins  v.  O.  N.  By.,  2  Q.  B.  D. 
224. 

1866 

Iqimotioii  to  Preyent  Interference.— The  Court  of  Master 
Wardens  of  the  Watermen's  Company  were  empowered  by  Act  of 
Parliament  to  appoint  watermen  to  ply  on  Simday  on  the  Biver 
Thames,  to  fix  plying-places,  and  to  let  the  Sunday  right  of  plying. 
It  was  also  enacted  that  if  any  person,  not  appointed  by  the  Court, 
pHed  for  hire  on  Sunday,  from  any  place  at  which  the  court  appointed 
watermen  to  ply  to  either  of  the  two  common  stairs  on  the  opposite 
side  of  the  river  next  above  or  next  below  the  stairs  at  which  such 
appointed  watermen  plied,  he  should  incur  a  penalty  of  40«.    The 
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court  having  leased  the  right  of  plying  from  Garden  Stairs  to  a  stairs 
called  Potter's  Ferry  to  L.,  the  defendants,  who  were  the  owners  of 
Potter's  Ferry,  caused  a  steamer  to  ply  on  Sundays  to  that  stairs  from 
Greenwich  Pier,  15  yards  from  Garden  Pier.  The  Court  of  Wardens 
and  L.  filed  a  bill  to  restrain  them.  Htld,  first,  that  although  the 
plaintiffs'  Act  of  Parliament  did  not  prohibit  in  terms  the  carrying  of 
passengers  by  the  world  at  large,  but  imposed  a  penalty  only  in  respect 
of  each  passenger  carried,  the  plaintiffs  were  nevertheless  entitled  to 
file  their  bill,  which  was  in  the  nature  of  a  bill  of  peace  to  quiet  their 
right ;  secondly  (assuming  the  plaintiffs'  right  to  be  the  same  as  the 
right  to  an  ancient  ferry),  that  the  defendants'  acts  were  such  a  dis- 
turbance of  the  plaintiffs'  rights  as  to  constitute  a  nuisance,  from 
which  the  Court  of  Chancery  would  protect  the  plaintiffs ;  but,  thirdly, 
that  the  rights  conferred  on  the  plaintiffs  by  the  Act  of  Parliament 
did  not  stand  upon  the  same  footing  as  the  right  of  an  owner  of  an 
ancient  ferry,  and  that  the  plaintiffs  were  disentitled  to  relief,  as  the 
defendants  were  not  diverting  the  plaintiffs'  traffic  by  undue  or 
fraudulent  means.  A  right  of  ferry  is  an  exclusive  right,  and,  as 
such,  simpliciter,  is  an  evil,  being  in  derogation  of  the  public  right ; 
but  the  owner  of  an  ancient  ferry  is  under  the  obligation  of  always 
providing  boats,  &c.  for  the  maintenance  of  the  ferry,  under  pain  of 
indictment  and  fine. — Letton  v.  Goodden,  14  L.  T.  296l;  35  L.  J.  Ch. 
427 ;  L.  E.  1  Eq.  123 ;  14  W.  B.  554. 

1866 
Watermen's  Act— Lioence— Working  from  Another  Landing 
Place. — Sect.  38  of  the  Watermen's  Act  (7  &  8  Geo.  4,  c.  75)  imposes 
a  penalty  upon  owners  of  boats  working  boats  within  the  limits  of  the 
Act  without  a  licence.  Sect.  99  enacts  that  nothing  in  the  Act  con- 
tained shall  extend  to  prejudice  or  affect  the  rights  and  privileges  to 
which  the  owners  of  any  ferries  are  entitled,  ffeldy  that  the  owner  of 
a  ferry  within  the  limits  of  the  Act  might  exercise  the  right  of  ferry 
without  a  licence.  But  held,  that,  where  the  ferry  appeared  to  have 
been  always  exercised  from  a  given  landing-place  in  Middlesex  to 
given  landing-places  in  Kent,  the  privilege  did  not  protect  the  owner 
of  such  ferry  in  working  a  boat  from  another  landing-place  in  Middle- 
sex distant  800  yards  from  the  ancient  landing-place  in  Middlesex. 
On  an  appeal  against  a  conviction  of  the  owner  imder  sect.  38. — B.  v. 
MaUhews,  5  El.  &  Bl.  546 ;  25  L.  J.  M.  C.  7 ;  1  Jur.  (N.  S.)  1204, 

1843 

Dnty— Vo  Obligation  to  pnt  Carriage  on  Board.— The  plaintiff, 
having  arrived  at  the  defendants'  ferry  with  a  phaeton  containing  a 
large  quantity  of  jewellery  of  great  weight,  paid  5s.  for  the  passage  of 
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himself  and  Us  carriage,  which  was  accordingly  put  on  board  the  boat. 
On  his  arnyal  at  the  other  side  the  carriage  was  placed  on  an  inclined 
plane  extending  from  the  boat  to  the  shore,  and  two  of  the  defendants* 
men  commenced  drawing  it  up  towards  the  quay ;  but,  owing  to  its 
great  weight,  it  ran  back  and  fell  into  the  water,  whereby  the  jewel- 
lery was  damaged.  The  practice  was  for  the  owners  of  carriages  to 
give  a  small  gratuity  to  the  persons  who  embarked  or  landed  their 
carriages,  whether  those  persons  were  the  defendants*  servants  or  not. 
The  plaintiff  had  not  disclosed  to  the  defendants  the  weight  or  value  of 
the  contents  of  the  phaeton.  The  judge  having  directed  the  jury  to 
consider  whether  there  had  been  any  negligence  on  the  part  of  the 
defendants  or  their  servants: — Heldy  first,  that  a  delivery  of  the 
carriage  to  the  defendants,  under  the  above  circumstances,  would  be  a 
delivery  of  the  jewellery  also;  secondly,  that  the  mere  fact  of  the 
defendants  being  ferrymen  would  not  create  an  obligation  on  them  to 
put  the  carriage  on  board  or  to  discharge  it ;  and  that  the  questions 
for  the  jury  were,  whether  there  was  any  usage  to  that  effect,  or,  if 
not,  whether  the  carriage  had  been  delivered  to  the  defendants  and 
they  had  contracted  to  receive  and  land  it  safely ;  and  if  they  had, 
whether  their  placing  it  at  the  bottom  of  the  inclined  plane  was  a 
complete  and  safe  landing,  or  whether  the  subsequent  attempt  to  drag 
it  up  amounted  to  negligence.  A  party  receiving  a  parcel  to  be 
carried  ought  to  inquire  as  to  its  contents,  and,  if  nothing  be  done  by 
the  party  delivering  it  to  deceive  him,  or  to  give  the  transaction  a 
false  complexion,  he  is  answerable  for  the  parcel.  The  owner  of  a 
ferry  for  carriages  is  bound  to  convey  carriages  and  their  contents. — 
Walker  v.  Jadcson,  12  L.  J.  Ex.  165;  10  M.  &  W.  161. 

1862 
Liability  for  Iqiiries.— The  lessees  of  a  ferry  provided  steamboats 
for  the  conveyance  of  passengers,  goods,  and  cattle  from  A.  to  B.,  and 
also  slips  for  landing  and  embarking,  which  were  (generally)  sufficient 
for  the  purpose.  Held^  that  they  were  liable  for  an  injury  sustained 
by  the  horse  of  a  passenger  in  consequence  of  the  side-rail  of  the 
landing-slip  (of  the  dangerous  state  of  which  they  had  been  fore- 
warned) giving  way,  although  the  horse  was  at  the  time  xmder  the 
control  and  management  of  its  owner. — Willoughhy  v.  Horridge,  12 
C.  B.  742. 

1840 

Vatare  of  Grant.— A  dedaration  in  case  for  the  infringement  of  a 
ferry  described  the  ferry  as  being  across  the  Biver  Mersey,  **  from  the 
township,  x>arish,  chapelry,  or  place  of  Birkenhead,  in  tilie  county  of 
Chester,  to  the  parish,  township,  or  place  of  Liverpool,  in  the  county 
of  Lancaster."    Held,  first,  that  the  plaintiff  might  recover  under  this 
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declaration,  although  he  proved  a  ferry  both  ways,  as  well  from  L.  to 
B.  as  from  £.  to  L. ;  secondly,  that  this  description  did  not  import  a 
ferry  from  the  whole  township,  &c.  of  B.  to  the  whole  parish,  &c.  of  L., 
but  that  the  plaintiff  might  recover  on  proof  of  a  ferry  from  any  point 
within  B.  to  L.  Under  a  lease  of  a  ferry,  describing  it  as  a  ferry 
across  a  river  both  ways,  a  ferry  across  the  river  one  way  only  will 
pass.  SembUe,  that  the  establishment  of  a  ferry  across  the  River 
Mersey,  having  its  terminus  in  Birkenhead,  within  400  yards  of  the 
plaintiff's  ferry,  and  upon  which  the  defendants  carried  passengers  and 
goods  for  hire  in  boats  from  Birkenhead  to  Liverpool,  in  itself  imported 
an  infringement  of  the  plaintiff's  ferry  for  which  he  might  maintain 
an  action.  A  right  of  ferry  is  a  matter  in  which  the  public  are  in- 
terested, and  as  to  which,  therefore,  reputation  is  evidence ;  and  so  also 
is  a  verdict  or  judgment  of  a  Court  of  competent  jurisdiction  touching 
the  same  right,  although  between  other  parties. — Pirn  v.  Curette  6 
M.  &  W.  234. 

1891 

Charter  from  Crown — Constmction. — A  charter  from  the  Grown 
granting  ''  all  our  ferriages  and  passages ''  over  certain  rivers  conveys 
only  ferries  existing  at  the  date  of  the  grant,  and  does  not  confer  on 
the  grantees  the  right  to  create  new  ferries  over  those  rivers.  A 
corporation  empowered  by  statute  to  establish  and  work  a  steam  ferry, 
but  on  whom  no  obligation  to  maintain  the  ferry  has  been  imposed, 
has  not,  like  the  owner  of  an  ancient  ferry  liable  to  such  an  obliga- 
tion, the  right  to  maintain  an  action  for  an  injunction  to  restrain  a 
person  who,  without  any  title,  has  established  a  ferry  which  interferes 
with  the  profits  of  the  ferry  worked  by  the  corporation. — Londonderry 
Bridge  CommUsioners  v.  M*Keever,  27  L.  B.  Ir.  464  (C.  A.). 

1828 

ISfect  of  TTser. — It  is  sufficient  for  the  plaintiff  to  prove  that  he 
was  in  possession  of  the  ferry  at  the  time  the  cause  of  action  accrued 
to  entitle  him  to  maintain  an  action  in  the  case  for  the  disturbance  of 
it.  From  a  user  of  thirty-five  years,  the  jury  may  presume  that  a 
ferry  had  a  legal  origin.  A  variation  in  the  amount  of  ferryage  will 
not  avoid  the  franchise.— rro«cr  v.  Harris,  2  Y.  &  J.  285;  81  B.  R. 
593. 

1863 

Ancient  Perry— Limits  ascertained  by  TlBer.— In  an  action  for 
carrying  in  the  line  of  a  ferry,  and  for  carrying  near  thereto  for  the 
purpose  of  evading  it,  it  appeared  that  in  a  deed  of  conveyance  in 
1676  the  ferry  was  called  Potter's  Ferry,  and  described  as  ''all  that 
ferry  extending  from  a  place  or  marsh  called  the  Isle  of  Dogs,  over 
the  Thames,  unto  the  town  of  Greenwich,"  and  was  granted  in  as 
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ample  a  manner  as  the  eame  had  theretofore  been  enjoyed.  On  the 
iahmd  there  was  formerly  but  one  highway  leading  to  Potter's  Ferry 
Stairs;  but  since  1800  the  spot  had  become  thickly  inhabited,  and 
several  new  roads  had  been  made  communicating  with  the  highway. 
The  ferry  complained  of  had  been  established  at  a  point  1,280  yards 
distant  from  Potter's  Ferry,  which  was  the  only  place  where  the 
plaintifFs  had  ever  kept  men  and  boats.  Held  (afifirming  the  judgment 
of  the  0.  P.)»  that  the  limits  of  the  ferry  must  be  ascertained  from 
user,  and  that  by  user  the  plaintiffs*  ferry  was  limited  to  the  line  from 
Potter's  Ferry  Stairs  to  the  town  of  Qreenwich,  and  did  not  extend  to 
all  parts  of  the  Isle  of  Dogs,  and  that  the  defendants  had  not  carried 
in  that  line.  Held  also,  that,  in  ascertaining  whether  the  defendants 
had  carried  near  to  the  line  of  the  plaintiffs'  ferry  for  the  purpose  of 
evading  it,  the  change  of  circumstances  since  the  original  grant  might 
be  taken  into  account,  and  that  the  defendants  had  not  infringed  any 
right  of  the  plaintiffs.  A  grant  of  ferry  is  generally  from  the  point 
where  a  highway  reaches  the  water's  edge  to  a  point  on  the  opposite 
bank  or  to  a  yill,  and  a  grant  from  all  parts  of  a  named  area  to  a  place 
orvill  is  anomalous.— ^cu;<(m  v.  Cubitt,  11  W.  R.  468  (Ex.  Ch.);  13 
0.  B.  (N.  S.)  864 ;  9  Jur.  (N.  S.)  544 ;  see  S.  C,  supra. 

1849 
Private  Bight— ^JompensatioiL. — ^A.  claimed  compensation  under 
the  Lands  Clauses  Consolidation  Act  for  injury  done  by  a  railway 
company  to  land  held  by  him  in  fee  in  the  ooimty  of  the  city  of  L. 
The  injury  complained  of  was  occasioned  by  the  works  of  the  company 
in  the  county  of  L.  cutting  off  the  commimication  with  a  ferry  across 
a  stream  wldch  separated  the  city  of  L.  from  the  county  of  L.  The 
ferry  was  claimed  as  appurtenant  to  the  lands  of  A.  in  the  city  of 
L.  Held,  that  as  the  land  injuriously  affected  lay  wholly  in  the 
city  of  L.,  a  jury  of  the  city  had  jurisdiction  to  award  com- 
pensation. The  land  held  by  A.  had  been  in  1844  leased  and  after- 
wards conveyed  to  him  by  the  corporation  of  L.  Neither  the  lease 
nor  the  conveyance  expressly  mentioned  the  ferry,  but  purported 
to  pass  the  land  *'  with  the  profits  and  commodities  thereto  belonging." 
The  lessees  of  the  land  always  as  far  as  living  memory  went  used  the 
ferry  and  took  toll.  The  landing-places  were  not  shown  to  belong 
either  to  the  corporation  of  L.  or  to  A.  Held,  first,  that  the  ferry,  if 
attached  to  the  land  of  A.,  was  a  private  right  in  respect  of  which 
compensation  might  be  assessed ;  and,  secondly,  that  under  the  circum- 
stances a  jury  might  infer  that  the  ferry  passed  to  A.  by  the  conveyance 
of  the  land  with  its  profits  and  commodities. — B,  v.  G»  N»  Bail,,  19 
L.  J.  Q.  B.  26 ;  14  Jur.  128 ;  6  Eailw.  Oas.  246;  14  a  B.  26. 
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1776 

Obstmction.  after  Suit. — ^In  B.  B.,  if  the  plaintiff  proye  a  trespass 
or  injury  before  the  bill  filed,  though  after  the  latitat  returned,  it  is 
sufficient ;  for  by  the  general  rule  and  course  of  the  Court  the  bill  is 
the  commencement  of  the  suit,  and  the  latitat,  except  where  it  is 
replied  to  the  Statute  of  Limitations,  or  to  avoid  a  tender,  or  where  it 
is  given  in  evidence  to  support  a  penal  notice  in  point  of  time,  is  con- 
sidered but  as  process. — Foster  v.  BonnaVy  Cowp.  454. 

1792 

EzcluBlve  Ferry — Fraadolent  Intent— If  there  be  an  Exclusive 
feny  from  A.  to  B.,  it  does  not  prevent  persons  from  going  by  any 
other  boat  from  A.  directly  to  0.,  though  it  lie  near  to  B.,  provided  it 
be  not  done  fraudulently  and  as  a  pretence  for  avoiding  the  regular 
ferry.— Tripp  v.  Frank,  4  T.  B.  666 ;  2  B.  B.  495. 

The  grantee  of  a  ferry  may  maintain  an  action  in  the  case  against 
any  person  who  ferries  passengers  near  to  the  termini  of  his  ferry, 
such  passengers  actually  intending  at  the  time  to  go  to  those  termini, 
and  not  to  any  other  place,  wheUier  there  be  any  fraudulent  intent 
on  the  part  of  the  boatman  or  not.  But  where  there  is  a  ferry  from  a 
certain  point  on  one  side  of  a  river  which  passes  by  several  towns  to  a 
point  on  the  other  side,  it  is  no  infringement  of  that  right  to  carry 
passengers  to  those  towns  which  are  not  in  the  line  leading  from  one 
terminus  to  the  other.  So,  if  there  be  places  which  lie  on  the  line,  and 
the  ultimate  though  not  the  sole  intention  of  the  passenger  be  to  go 
from  one  terminus  to  the  other,  it  is  not  an  infringement  of  the  light 
whore,  intending  previously  to  go  to  some  other  place,  the  passenger  is 
landed  at  a  point  near  to  the  line.  In  such  a  case,  where  it  was  proved 
that  the  \iltimate  object  was  to  go  to  the  terminus  of  the  line  of  the 
ferry,  but  it  was  left  in  doubt  whether  it  was  the  sole  object,  and  the 
jury  found  a  verdict  for  the  defendant,  the  Court  refused  to  grant  a 
new  trial,  the  object  of  the  action  being  to  try  another  right  claimed 
by  the  plaintiff  in  which  he  had  failed.  A  boatman  left  his  boat  to  a 
lad  in  his  employ  who  was  accustomed  to  ply  in  it  for  hire  and  to 
carry  passengers  across  a  haven,  and  the  lad  on  one  occasion  received 
a  passenger  and  carried  him  across  near  to  the  line  of  an  ancient 
ferry,  paying  the  fare  over  to  his  master.  EM,  that  the  master  was 
responsible  for  his  aoi.— Huzzy  v.  Field  (1834),  4  L.  J.  Ex.  239 ;  2 
C.M.&B.432;  iGale,  166;  5  Tyr.  855. 

1860 

Declaratioii— No  Averment  of  Fraud.— The  second  count  alleged 
that  the.  defendant,  contriving  to  disturb  the  plainti£fs  in  the  enjoy- 
ment of  their  ferry,  carried  divers  passengers  for  hire  over  the  river 
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near  to  the  plaintiffs'  ferry,  whereby  the  plaintiffs  were  disturbed  in 
the  possession  thereof.  Eddy  on  motion  in  arrest  of  judgment  after 
verdict  for  the  plaintiffs,  that  the  count  disclosed  a  good  cause  of 
action.— B/adfcder  v.  QilUM,  19  L.  J.  C.  P.  307 ;  14  Jur.  814 ;  9  0.  B. 
26 ;  1  L.  M.  &  P.  88. 

1869 

Plea — ^Public  Convenience. — In  an  action  for  an  evasion  of  the 
plaintiffs*  ancient  ferry  by  carrying  passengers  across  the  river  near 
thereto,  the  Court  refused  to  allow  the  defendants  to  add  a  plea  alleging 
a  variety  of  circumstances  to  show  that,  from  the  altered  state  of  the 
neighbourhood,  public  convenience  required  that  which  the  defendants 
had  done,  holding  that  the  plea  was  clearly  bad,  and  at  the  most 
amounted  to  a  plea  of  not  guilty. — Newton  v.  Cuhitt,  6  0.  B.  (N.  S.) 
627;  28  L.  J.  C.  P.  176;  6  Jur.  (N.  S.)  847. 

1848 

Ancient  Ferry— Use  of  Boat  of  less  than  Four  Tom  Bnrthen.-- 

In  an  action  for  the  disturbance  of  a  ferry,  the  first  count  of  the 
declaration  stated  that  the  plaintiffs  were  possessed  of  a  ferry  across 
the  Eiver  Tyne,  between  North  Shields  and  South  Shields,  for  the 
conveyance  of  carriages,  &c.  and  passengers,  and  that  the  defendants 
disturbed  this  ferry  by  carrying  passengers.  The  second  count  stated 
a  right  to  an  ancient  ferry.  The  defendants  pleaded  {iiiter  alia)  not 
guilty,  not  possessed,  and  also  that  the  boat  used  by  the  defendants 
was  of  less  than  four  tons  burden.  The  company  was  incorporated  by 
10  Geo.  4,  c.  98,  for  establishing  a  ferry  across  the  River  Tyne  within 
the  limits  of  Tynemouth  and  the  townships  of  South  Shields  and 
Westoe.  Sect.  85  enacts,  that  after  the  ferry  shaU  be  established  no 
other  ferry  shall  be  set  up  and  used  by  any  person  across  the  River 
Tyne  within  the  said  limits,  and  if  any  person  (except  the  company  or 
persons  acting  under  their  authority)  shall  use  any  boat  or  other 
vessel  of  the  burden  of  four  tons  or  upwards  in  ferrying  for  hire  across 
the  river  within  the  limits  aforesaid,  every  person  so  offending  shall 
forfeit  bl.  At  the  time  the  above  statute  passed  there  was  an  ancient 
ferry  across  the  river  within  the  same  limits,  which  the  company, 
under  the  powers  of  their  Act,  purchased  of  the  owners.  Held,  first, 
that  the  word  "biurden"  in  sect.  85  did  not  mean  "register  and 
measurement,"  but  capacity  of  carrying ;  secondly,  that  the  latter  part 
6f  sect.  85  did  not  limit  the  general  right  of  ferry,  but  only  added  a 
cumulative  remedy  by  way  of  penalty;  thirdly,  that  there  was  no 
variance  by  reason  of  the  first  count  describing  the  ferry  generally 
from  North  Shields  to  South  Shields,  and  not  from  one  particular 
terminus  to  another ;  fourthly,  that  the  mere  act  of  ferrying  passengers 
was  a  disttirbance  of  the  franchise,  although  the  franchise  was  not  of 
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a  preecriptiye  ferry,  to  the  exclusion  of  all  private  boats,  but  simply  of 
a  ferry ;  fifthly,  that,  on  the  purchase  of  the  ancient  ferry  and  com- 
pletion of  the  new  ferry,  the  former  became  extinct  by  operation  of 
the  Act  of  Parliament. — North  and  South  8hitld$  Ferry  Co,  v.  Barker, 
2  Ex.  136. 

1848 

Divmble  Bights.— The  clauses  of  Reg.  Gen.  Hil.  (4  Will.  4), 
Pleadings  in  particular  actions^  F.,  as  to  taking  allegations  distri- 
butively  and  entering  the  verdict  accordingly,  apply  to  case  as  -well  as 
trespass,  to  franchises  as  well  as  rights  of  common,  and  to  declarations 
as  well  as  pleas.  In  case  for  disturbing  the  enjoyment  of  an  ancient 
ferry  the  declaration  stated  that  plaintiffs  were  possessed  of  an  ancient 
ferry  across  the  Thames  to  and  from  the  Isle  of  Dogs  from  and  to 
Greenwich.  The  only  pleas  were :  Not  possessed,  and  That  there  was 
not  such  ancient  ferry.  The  only  right  proved  was  an  ancient  right 
of  ferry  from  the  Isle  of  Dogs  to  Ghreenwich.  Hdd^  that  the  right 
alleged  was  divisible,  and  that  the  plaintiffs  were  entitled,  under  the 
above  rule,  to  have  the  verdict  entered  for  so  much  of  the  right  as  was 
proved.— (?i7e«  v.  Qrove$,  12  a  B.  721 ;  6  D.  &  L.  146;  17  L.  J.  a  B. 
323 ;  12  Jur.  1084. 

1844 

InjanotioiL. — The  owner  of  a  ferry  obtained  an  Act  of  Parliament 
enabling  him  to  build  a  bridge,  instead  of  the  ferry,  and  to  take  tolls 
thereon ;  and  enacting  that  any  person  who  should  evade  the  payment 
of  the  tolls  by  conveying,  or  assisting  to  convey,  passengers,  &c.  across 
the  river,  within  the  limits  of  the  ferry,  otherwise  than  by  the  bridge, 
sho\ild  forfeit  and  pay  40«.  for  every  such  offence,  to  be  recovered  in  a 
summary  way  before  a  justice  of  the  peace,  and  levied  under  a  warrant 
to  be  issued  by  such  justice ;  and  that  one  moiety  of  such  penalty 
should  be  paid  to  the  informer  and  the  other  to  the  owner  of  the 
bridge ;  and  that,  where  no  sufficient  distress  was  found,  the  offender 
might  be  committed  for  non-payment  of  such  penalty ;  and  that  any 
party  aggrieved  might  appeal  from  any  order  of  a  justice,  under  the 
Act,  to  the  quarter  sessions,  but  no  order  or  proceedings  in  the  execu- 
tion of  the  Act  sho\ild  be  removed  by  certiorari  or  any  other  suit  or 
process  to  any  Court  of  record  at  Westminster.  On  a  motion  to  restrain 
a  ndlway  company,  whose  terminus  was  within  the  limits  of  the  ferry, 
from  conveying  railway  passengers  across  the  river  in  steamboats : — 
Held^  that,  although  the  Act  which  substituted  the  bridge  for  the  feny 
gave  the  owner  of  the  bridge  no  right  of  action  against  persons  evading 
tiiie  toUs,  yet,  if  he  were  entitled  to  recover  penalties  against  offenders 
under  the  Act  de  die  in  diem,  the  Court  would  protect  him  by  injunc- 
tion from  the  infringement  of  his  right;  that,  as  no  action  could  be 
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brouglit  under  tlie  Act  by  the  plaintifP  against  the  railway  company 
in  respect  of  the  alleged  wrong,  the  Court  would  not  simply  leave  the 
plaintiff  to  proceed  by  distress  in  order  that  his  legal  right  might  be 
tried  in  replevin,  but  would  direct  an  issue  to  try  such  right,  and 
require  the  defendants  not  to  raise  any  objection  at  law  on  the  ground 
that  the  alleged  wrong  was  done  by  a  corporation ;  that,  where  the 
opinion  of  the  Court  was  not  clearly  for  or  against  the  plaintiff,  it 
would  be  governed  by  the  balance  of  inconvenience  on  eitiier  side  in 
g^ranting  or  refusing  the  injunction ;  and  where  the  damage  to  the 
plaintiff  was  shown  to  be  small  in  amount,  the  Court  would  not 
prejudice  the  legal  question  by  granting  the  injunction,  but  would 
require  an  account  to  be  kept  pending  the  trial  at  law.— Cory  v.  Yar- 
mouth and  Norwich  Bail,  Co.,  3  Hare,  693. 


LOCOMOTIVES.     {See  aha  Extbaobdinaby  Traffic,  Ob- 

STBUCnON.) 

(Statute  59  <^  60  Vid,  c,  36  is  the  Locomotives  on  Highways  Act,  1896 ; 
57  d;  58  Vict.  c.  37  removes  restrictions  on  the  use  of  locomotive  engines  for 
threshing  purposes.) 

1862 
What  are  Looomotives?— Threshing  Maohiae.— By  sect.  70  ojf 
5  &  6  Will.  4,  c.  50  (Highway  Act),  a  penalty  is  imposed  upon  any 
person  who  shall  sink  any  pit  or  shaft,  or  erect  or  cause  to  be  erected 
any  steam-engine,  &c.  within  the  distance  of  twenty-five  yards  from 
any  part  of  any  carriage-way  or  cart- way,  &c.  The  defendant  was 
the  owner  of  a  steam  threshing  machine,  which  he  lent  to  hire  to  a 
farmer,  and  sent  his  men  with  it,  who  superintended  it.  The  machine 
was  erected  within  a  distance  of  twenty-five  yards  from  the  highway, 
but  there  was  no  evidence  to  show  that  the  defendant  directed  it  to  be 
so  erected,  and  he  was  himself  not  present  at  the  time.  Being  con- 
victed under  sect.  70  of  5  &  6  Will.  4,  c.  50 : — Held,  that  the  conviction 
was  bad. — Harrison  v.  Leaper,  5  L.  T.  640. 

Statute  5  &  6  Will.  4,  c.  50,  s.  70,  enacts  that  it  shall  not  be  lawful 
to  erect  or  cause  to  be  erected  any  steam-engine  within  twenty-five 
yards  from  any  part  of  any  carriage-way  unless  it  shall  be  within  some 
house  or  other  building,  or  behind  some  wall  or  fence,  sufficient  to  con- 
ceal or  screen  it  from  the  carriage-way,  so  that  it  may  not  be  dangerous  to 
passengers,  horses  or  cattle.  Held,  that  a  portable  steam-engine  upon 
wheels  and  drawn  by  horse  power,  used  to  drive  a  threshing  machine 
within  a  farm,  but  not  fixed  thereto  or  to  the  soil,  was  within  this 
enactment.— ^SfmtY^  v.  Stokes  (1863),  4  B.  &  8.  84 ;  32  L.  J.  M.  0. 199 ;  8 
L.  T.425;  11  W.  E.  753. 
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1801 

Looomotiye— Motor-Car— Ezcesdye  Speed.— Article  IV.,  s.  1,  of 
the  Light  Locomotives  on  Highways  Order,  1896,  provides  that  a 
person  shall  not  drive  a  light  locomotive  on  a  highway  at  any  greater 
speed  than  is  reasonable  and  proper  having  regard  to  the  traffic  on 
the  highway.  The  appellant  drove  a  motor-car  at  a  high  rate  of  speed 
through  a  village.  The  justices  convicted  the  appellant  under  the 
above  section  of  the  Order,  on  the  ground  that  the  speed  was  **  to  tho 
common  danger  of  the  passengers  "  using  the  road,  although  there  was 
no  evidence  that  anybody  was  on  the  road  at  the  time  in  question. 
Hdd^  that  the  justices  were  right  in  convicting  the  appellant. — 
Mayhew  v^  Sutton,  60  W.  R.  216;  71  L.  J.  K.  B.  46;  86  L.  T.  18. 

1881 

Begulation  of  Eailways— Bate  of  Speed.— The  S.  Bailway  Com- 
pany obtained  the  leave  of  parties  interested  in  the  soil  of  a  highway 
and  in  streets  of  a  town  adjoining  their  terminus,  and  laid  rails  thereon 
and  ran  their  railway  engines  and  carriages  over  such  street  to  a  place 
beyond  their  terminus.  No  express  power  so  to  use  the  highway  was 
given  by  any  statute.  Held,  that  the  Locomotives  Act  (28  &  29  Vict, 
c.  83),  s.  4,  applied,  and  that  the  company  could  not  go  at  a  greater 
speed  than  two  miles  an  hour,  this  being  a  case  of  driving  a  locomotive 
along  a  public  highway  within  the  meaning  of  that  Act. — L,  and  8.  W. 
Bail.  V.  Myer8,  45  J.  P.  731. 

1801 

Light  Locomotiye— Ezcessiye  Speed.— Article  IV.,  s.  1,  of  the 

Light  Locomotives  on  Highways  Order,  1896,  provides  that  a  person 
driving  or  in  charge  of  a  light  locomotive,  when  used  on  a  highway, 
shall  **  not  drive  the  light  locomotive  at  any  speed  greater  than  is 
reasonable  and  proper  having  regard  to  the  traffic  on  the  highway." 
Held,  that  in  order  to  constitute  an  offence  under  this  article,  it  is  not 
necessary  to  prove  that  any  vehicle  or  i)erson  was  interrupted,  inter- 
fered with,  incommoded,  or  affected  by  the  speed  at  whidi  the  light 
locomotive  was  being  driven. — Smith  v.  Boon,  84  L.  T.  693 ;  49  "W.  E, 
480 ;  65  J.  P.  486.    See  also  Gorham  v.  Brice,  18  T.  L.  E.  424. 

1881 

Not  oonsiuning  Smoke— Onus  of  Proo£— Where  a  person  is  pro- 
secuted for  unlawfully  using  a  locomotive  not  consuming,  as  tar  as 
practicable,  its  own  smoke,  contrary  to  sect.  30  of  41  &  42  Vict,  c  77, 
the  burden  of  proof  lies  on  the  defendant  to  prove  that  it  does  so  con- 
sume its  Bmdke.—PiU'Bivers  v.  Olasse,  56  J.  P.  663. 
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1877 
Begnlatioa  of  Looomotiyes—Shoes  on  Wheels.— By  the  Looomo- 
tive  Act,  1861  (24  &  25  Vict.  c.  70),  s.  3,  every  locomotive  used  on  a 
highway  and  drawing  any  wagon  shall  have  the  wheels  cylindrical 
and  smooth-soled,  or  used  with  shoes  or  other  bearing  suidEace  of  a 
width  of  not  lees  than  nine  inches.  Held,  that  the  Act  requires  the 
bearing  surface  of  the  wheel  or  shoe  to  be  continuous  throughout  the 
whole  circumference  of  the  wheel  save  in  so  far  as  the  joints  of  the 
material  used  may  render  perfect  continuity  impossible.  Stringer  v. 
Sykes,  25  W.  R.  273;  2  Ex.  D.  240;  followed  and  extended, 
Body  V.  Jeffery,  26  W.  R.  356;  47  L.  J.  M.  C.  69;  3  Ex.  D.  95 ;  38 
L.  T.  68. 

Notwithstanding  the  dicta  of  the  judges  in  Stringer  v.  8yke$,  25 
W.  E.  273;  L.  B.  2  Ex.  D.  240;  and  Body  v.  Jeffery,  26  W.  E.  356; 
L.  E.  3  Ex.  D.  95,  the  question  of  what  are  "shoes"  within  the 
meaning  of  sect.  3  of  the  Locomotive  Act,  1861,  is  a  question  of  fact 
to  be  determined  by  the  justices.— J5(/wiM«<itf  v.  Savin  (1878),  26  "W.  E. 
755. 

The  bearing  surface  required  by  the  Locomotive  Act  of  1861  for 
wheels  of  locomotives  must  be  continuous. — Stringer  v.  Sykea  (1877), 
25  W.  E.  273;  46  L.  J.  M.  0.  139;  2  Ex.  D.  240;  36  L.  T.  152. 

1902 

Locomotive— Spikes  on  Driving-Wlieels  of  Bead  Locomotive. 

The  Locomotives  Amendment  (Scotland)  Act,  1878,  s.  3,  enacts  that 
**it  shall  not  be  lawful  to  use  on  any  highway  a  locomotive  con- 
structed otherwise  than  in  accordance,  with  the  following  provisions, 
that  is  to  say,"  inter  alia — **(4)  The  driving-wheels  of  a  locomotive 
shall  be  cylindrical  and  smooth-soled,  or  shod  with  diagonal  cross-bars 
of  not  less  than  three  inches  in  width  nor  more  than  three-quarters 
of  an  inch  in  thickness,  extending  the  full  breadth  of  the  tyre,  and 
the  space  intervening  between  each  such  cross-bar  shall  not  exceed 
three  inches."  The  driving-wheels  of  a  road  locomotive  had  diagonal 
cross-bars  of  not  less  than  three  inches  in  width  or  more  than  three- 
quarters  of  an  inch  in  thickness.  In  these  cross-bars  holes  were 
drilled,  into  which  metal  spikes  could  be  fixed,  and  in  frosty  weather 
spikes  were  fixed  into  the  holes  to  prevent  the  wheels  from  slipping. 
The  spikes  when  fixed  projected  two  inches  from  the  cross-bars,  and 
the  effect  of  using  the  spikes  was  to  damage  the  road.  Li  an  appeal 
against  a  conviction  upon  a  complaint  charging  a  contravention  of 
the  Locomotives  Amendment  (Scotland)  Act,  1878,  sect.  3,  sub- 
sect.  4 : — Held,  that  the  use  of  such  spikes  fixed  into  the  cross-bars  of 
the  wheels  constituted  a  contravention  of  the  Act. — MUne  <fe  Co.  v. 
McLenna/n,  4  P.  (Just.  Oas.)  79. 
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1879 
Person  Preceding  Locomotiye  on  Foot— A  steam  looomotiye, 
while  in  motion  on  a  highway,  is  to  be  in  charge  of  three  persons ;  one 
of  whom,  by  41  &  42  Yict.  c.  77,  s.  29,  shall  precede  the  locomotiye  on 
foot,  and  "  shall  in  case  of  need  assist  horses  and  carriages  drawn  by 
horses  passing  the  same.''  Held,  that  the  fact  that  the  man  preceding 
the  engine  was  leading  a  horse  and  cart  of  his  own  was  not  sufficient  to 
support  a  conviction  for  a  breach  of  the  above  provision. — Davis  v. 
Browne,  40  L.  T.  567 ;  48  L.  J.  M.  0.  92. 

1861 

Liability  for  Injuries  oansed  by. — ^An  action  maintained  by  a 
person  who  had  sustained  an  injury  through  his  horses  being  frightened 
by  a  traction  steam  engine  used  on  a  highway,  under  24  &  25  Vict, 
c.  70,  the  jury  finding  that  the  engine  was  likely  to  frighten  horses,  and 
that  the  defendant  knew  it.  But,  iemhle,  that  the  scienter  was  not 
material.— TTa^'TM  v.  Beddin,  2  F.  &  F.  629. 

1881 

When  no  Negligence. — The  owner  of  a  locomotive  engine  propelled 
by  steam  along  a  public  highway  is  liable  for  damages  to  a  rick  of  hay 
standing  on  land  adjoining  the  highway  occasioned  by  sparks  pro- 
ceeding from  such  engine  and  firing  the  hay,  notwithstanding  that 
such  engine  was  constructed  in  confonnity  with  the  provisions  of  the 
Acts  for  regulating  the  use  of  locomotives  on  roads,  and  was  managed 
and  conducted  with  all  reasonable  care  and  without  negligence. 
Judgment  of  Mellor,  J.,  affirmed.— PouwK  v.  Fall,  43  L.  T.  562 
(O.A.). 

1800 

Locomotiyes  Act,  1861— Traction  Engine.-~The  defendant  was 
the  owner  of  a  steam  traction  engine.  Whilst  being  driven  by  the 
defendant's  servants  along  the  streets  of  X.  it  injured  the  water  and 
sewer  pipes  of  the  plaintiffs  (the  urban  sanitary  authority)  laid  be- 
neath the  street.  It  was  admitted  that  there  was  no  negligence  in  the 
management  of  the  machine,  and  that  the  engine  was  constructed  in 
conformity  with  the  Locomotives  Acts,  1861  and  1865.  It  was,  how* 
ever,  foimd  as  a  fact  that  the  plaintiffs'  pipes  were  laid  at  a  depth 
below  the  surface  of  the  streets  sufficient  to  protect  them  from  injury 
by  ordinary  traffic,  but  not  sufficient  to  protect  them  from  injury  by 
the  defendant's  traction  engine.  The  plaintiffs  sued  the  defendant 
for  damages  in  the  county  court,  and  on  case  stated  by  the  judge  of 
assize : — Held,  that  the  defendant  was  liable,  upon  the  ground  that,  a 
traction  engine  being  ezceptionaUy  calculated  to  inffict  such  damage^ 
and  injury  having  resulted  from  its  use  that  would  not  have  resulted 
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from  ordinary  traffic,  the  defendant  was  liable  in  damages  for  such 
injury,  and  that  the  Looomotiyes  Acts  did  not  restrict  his  liability. — 
Armagh  Union  v.  Bell,  [1900]  2  Ir.  E.  371  (C.  A.). 

1881 
Negligent  Management  by  Bailee—Liability  of  Owner.— A 

traction  engine,  to  which  the  name  and  address  of  the  owner  were 
affixed  in  accordance  with  the  proyisions  of  sect.  7  of  the  Locomotiye 
Act,  1865,  was  let  on  hire  by  the  owner  for  three  months.  Owing  to 
the  negligence  of  the  hirer  while  driying  it  along  a  highway,  the 
plaintiff,  who  was  in  a  carriage,  was  injured.  Held,  that  the  owner 
was  not  liable.  8iahle$  y.  Eley,  1  0.  &  P.  614,  commented  on. — Smith 
V.  Bailey,  40  W.  E.  28;  60  L.  J.  Q.  B.  779;  [1891]  2  Q  B.  403;  66 
L.  T.  331 ;  66  J.  P.  116  (0.  A.). 

1881 
Trieyde  capable  of  being  Propelled  by  Steam.— A  tricyde, 
which  was  capable  of  being  propelled  by  the  feet  of  the  rider,  was 
furnished  with  auxiliary  steam  power  sufficient  to  moye  the  yehide 
without  the  foot  motion.  There  was  no  escape  of  steam  from  the 
engine  when  at  work,  and  no  noise.  The  weight  of  the  tricycle  was 
such  that  no  injury  could  be  done  to  roads  by  working  the  machine  on 
them.  It  was  furnished  with  a  powerful  brake  capable  of  stopping  it 
in  a  few  yards.  HM,  that  it  was  a  **  locomotive  propelled  by  steam  " 
within  the  meaning  of  the  Locomotiye  Acts,  and  as  such  subject  to  the 
proyisions  contained  therein. — Parky na  v.  Preist,  30  W.  R.  13;  60 
L.  J.  M.  0.  148;  60  L.  J.  Q.  B.  648;  7  Q.  B.  D.  313;  46  J.  P.  761. 

1888 
Licenoe— Steam  Roller  being  "  Used.*'— Sect  32  of  the  Highways 
and  Locomotiyes  Act,  1878,  gaye  county  authorities  power  to  make 
bye-laws  for  granting  annual  licences  to  locomotiyes  used  within  their 
county,  and  imder  this  section  a  county  council  made  a  bye-law  that 
«  No  locomotiye  shall  be  used  on  any  highway  within  the  county  until 
an  annual  licence  for  the  use  of  the  same  shtdl  haye  been  obtained  by 
the  owner  thereof."  Hdd,  that  a  locomotiye  which  is  only  passing 
along  a  highway  for  the  purpose  of  proceeding  to  another  district  is 
being  '*  used  "  on  such  highway  within  the  meaning  of  this  bye-law, 
and  that  the  owner  thereof  required  a  licence  for  such  user. — London 
County  Council  y.  Wood,  46  W.  R.  143;  66  L.  J.  Q.  B.  712;  [1897] 
2  Q.  B.  482 ;  77  L.  T.  312 ;  61  J.  P.  667. 

1891 

Exemption  firom  Licence— Agrienltoral  Pnrpoi e.— M.  was  the 

owner  of  a  locomotiye  traction  engine  which  was  drawing  a  threshing 
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machine  used  on  one  farm  along  the  highway  to  another  farm,  where 
it  was  also  to  be  used,  and  he  claimed  exemption  from  licence  duty  on 
the  ground  that  the  traction  engine  was  used  **  solely  for  agricultural 
purposes."  Heldt  the  justices  were  wrong  in  convicting,  and  that  M. 
was  within  the  exemption,  and  was  not  using  the  locomotire  as  a 
common  carrier. — March  v.  Baker ^  55  J.  P.  583. 

A  proprietor  of  locomotives  to  be  let  out  for  hire  for  agricultural 
purposes  is  not  required  to  take  out  a  licence  for  the  use  of  such  loco- 
motives imder  any  bye-laws  requiring  such  licences  as  authorized  by 
sect.  32  of  the  Highway  and  Locomotive  Amendment  Act,  1878,  since 
the  fact  of  any  such  locomotive  being  *'used  solely  for  agricultural 
purposes  "  brings  it  within  the  exemption  under  the  section,  and  the 
nature  of  the  ownership  of  the  locomotive  is  immaterial. — EUU  v. 
HuUe  or  Jesse  v.  Hales  (1889),  37  W.  E.  557 ;  58  L.  J.  M.  0.  91 ;  23 
Q.  B.  D.  24;  60  L.  T.  836;  53  J.  P.  598. 

1887 

Tramway. — ^The  steam  engines  authorized  by  statute  to  be  used  on 
tramways  are  not  locomotives  within  the  meaning  of  the  Highways 
Act,  1878  (41  &  42  Yict.  c.  77),  s.  32,  and  therefore  do  not  require  to 
be  licensed  by  the  coimty  authority. — Bell  v.  Stockion  Tramways  Co,, 
51  J.  P.  804. 

1902 

Locomotiyes  on  Highways  Act,  1896 — Begulation  made  under 
Statutory  Powers. — In  a  prosecution  for  a  contravention  of  a  regula- 
tion made  by  the  Secretary  of  State  for  Scotland  (in  England,  by  the 
Local  Government  Board)  under  sect.  6  of  the  Locomotives  on  High- 
ways Act,  1896,  it  is  not  incumbent  on  the  prosecution  to  prove  that 
the  regulation  has  been  laid  before  Parliament  as  required  by  sub- 
sect.  2  of  that  section.  A  prosecution  is  competent  even  if  the 
regulation  has  not  been  laid  before  Parliament,  in  respect  that  the 
enactment  does  not  import  that  presentation  to  Parliament  is  a  con- 
dition precedent  of  the  regulation  coming  into  force. — Hephwm  v. 
WiUon,  4  F.  (Just.  Oas.)  18  (Ot.  of  Justiciary). 
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(1)  Generally. 

1838 

Contributory  Negligence. — In  an  action  for  an  injury  to  a  person 
crossing  a  public  highway,  by  driving  against  him  and  knocking  him 
down,  the  jury  must  be  satisfied  that  the  injury  was  attributable  to 
the  negligence  of  the  driver,  and  to  that  a/o7i«,  before  they  can  find  a 
verdict  for  the  plaintiff ;  and  if  they  think  that  it  was  occasioned  in 
any  degree  by  the  improper  conduct  of  the  plaintiff  in  crossing  the  road 
in  an  incautious  and  imprudent  manner,  they  must  find  their  verdict 
for  the  defendant. — Hawkins  v.  Cooper,  8  Car.  &  P.  473. 

To  sustain  an  action  for  an  injury  caused  by  the  negligent  driving 
of  the  defendant,  the  injury  must  have  been  caused  by  the  negligence 
of  the  defendant  only,  witliout  the  negligence  of  the  plaintiff  con- 
tributing in  any  way  to  the  accident.  It  is  the  duty  of  a  person  who 
is  driving  over  a  crossing  for  foot  passengers  at  the  entrance  of  a 
street,  to  drive  slowly,  cautiously  and  carefully ;  but  it  is  also  the 
duty  of  a  foot  passenger  to  use  due  care  and  caution  in  going  upon 
such  crossing,  so  as  not  to  get  among  the  carriages,  and  thus  receive 
m^mj.— Williams  v.  Richards  (1852)  3  Car.  &  K  81. 

1891 
InabiHty  from  Dea&eBS  to  bear  warning.— The  plaintiff,  who 
was  almost  deaf,  was  walking  across  a  street  in  a  diagonal  direction  at 
a  place  where  there  was  no  crossing.  The  defendant's  driver  turned 
his  horse  round  from  where  he  had  stopped,  and  proceeded  to  drive  up 
the  same  street.  Ho  saw  the  plaintiff  for  the  first  time  a  short  dis- 
tance off,  and  shouted  a  warning.  The  plaintiff,  not  hearing,  con- 
tinued on  his  course ;  whereupon  the  driver  began  to  pull  up  and 
shouted  again,  but  immediately  after  collided  with  the  plaintiff,  who 
was  thereby  seriously  injured.  The  jury  having  found  a  verdict  for 
the  plaintiff : — Held,  that  the  verdict  was  not  against  the  weight  of 
evidence. — Smith  v.  Brovmef  28  L.  B.  Ir.  1. 

1828 

Person!  crossing  Bead. — ^Where  a  party,  by  his  own  negligent  or 
wrongful  act,  deprives  another  of  sufiBcient  presence  of  mind  to  take 
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advantage  of  a  warning  given  to  avoid  any  danger  or  accident  that 
may  happen  to  him  from  that  act,  such  warning  will  not  discharge 
the  wrongdoer  from  liability. — Woolley  v.  Scovellf  7  L.  J.  (0.  8.) 
K  B.  41 ;  3  M.  &  By.  105. 

A  foot-passenger  has  a  right  to  cross  the  carriage-road,  and  a  person 
driving  a  carriage  along  the  road  is  liable  to  an  action  if  he  do  not 
take  care  so  as  to  avoid  driving  against  a  foot-passenger  who  is 
crossing  the  road;  and  if  a  person  thus  driving  cannot  pull  up  in 
time  because  his  reins  break,  that  is  no  defence,  as  he  is  bound  to 
have  proper  tackle.  The  rule  as  to  a  carriage  being  on  its  proper  side 
of  the  road  does  not  apply  with  respect  to  a  carriage  and  a  foot- 
passenger;  for,  as  regards  foot-passengers,  a  carriage  may  go  on 
either  side  of  the  road.  In  an  action  of  trespass  for  driving  a  carriage 
against  the  plaintiff  the  defence  of  inevitable  accident  must  be  specially 
pleaded.— Co«ert*«  v.  Starkey  (1839),  8  Car.  &  P.  691. 

Where  a  plaintiff  has  died  since  t^e  trial,  semhle  that  a  rule  for  a  new 
trial  cannot  be  moved  for  without  letters  of  administration  being  first 
taken  out.  The  mere  fact  of  a  man's  driving  on  the  wrong  side  of  the 
road  is  no  evidence  of  negligence  in  an  action  brought  against  him  for 
running  over  a  person  who  was  crossing  the  road  on  foot. — Lloyd  v. 
Ogleby  (1859),  5  0.  B.  (N.  8.)  667. 

In  an  action  for  an  injury  occasioned  by  a  defendant's  negligence — 
e.g,f  negligent  driving — ^the  plaintiff,  to  warrant  the  judge  in  leaving 
the  case  to  the  jury,  must  give  proof  of  well-defined  negligence,  and 
not  merely  some  evidence  of  negligence,  on  the  part  of  the  defendant ; 
and  where  the  evidence  given  is  equally  consistent  with  there  having 
been  no  negligence  on  the  part  of  the  defendant  as  with  there  having 
been  negligence,  it  is  not  competent  for  the  judge  to  leave  it  to  the 
jury  to  find  either  alternative;  such  evidence  must  be  taken  as 
amounting  to  no  proof  of  negligence.  Foot-passengers,  in  crossing  a 
highway,  are  bound  to  take  due  caution  to  avoid  vehicles,  and  the 
drivers  of  vehicles  are  bound  to  take  due  caution  to  avoid  foot- 
passengers.— Co«on  V.  Wood  (1860),  29  L.  J.  0.  P.  333;  7  Jur.  (N.  8.) 
168;  8  C.  B.  (N.  8.)  668. 

1803 
Bole  of  the  Road. — ^It  is  no  justification  to  an  action  for  negligently 
driving  that  the  plaintiff  was  on  the  wrong  side  of  the  road,  if  there  was 
room  sufficient  for  the  defendant  to  pass  without  inconvenience. — Clay 
V.  Wood,  6  Esp.  44 ;  8  E.  R.  827. 

Although  the  driver  of  a  carriage  is  bound  to  leave  sufficient  room 
on  the  left-hand  side  of  the  road  for  other  carriages  to  pass,  he  is  only 
bound  to  keep  it  so  as  to  leave  sufficient  room.  It  is  matter  of  evidence 
whether  sufficient  room  is  left  or  not  in  case  any  accident  happens. — 
Wordsivorth  v.  Willan  (1805),  6  Esp.  273. 
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There  are  three  oustomary  rules  or  directions  for  driving.  1st.  That, 
in  meeting,  each  party  shall  bear  to  the  left.  2nd.  That,  in  passing, 
the  foremost  person  bearing  to  the  left,  the  other  shall  pass  on  the  off- 
side. But  the  driver  of  a  carriage  is  not  bound,  under  all  circum- 
stances, to  pass  another  carriage  on  the  off  side.  He  may,  if  the  street 
be  very  broad,  go  on  the  near  side.  3rd.  That,  in  crossing,  the  driver 
should  bear  to  the  left  hand  and  pass  behind  the  other  carriage. — 
H  ay<e  v.  Carr  (1823),  1  L.  J.  (0.  S.)  K.  B.  63 ;  25  E.  E.  554 ;  2  D.  &  E. 
255. 

Though  the  rule  of  the  road  is  not  to  be  adhered  to  if,  by  departing 
from  it,  an  injury  can  be  avoided,  yet,  in  cases  where  parties  meet  on 
the  sudden  and  an  injury  results,  the  party  on  the  wrong  side  should 
be  held  answerable,  unless  it  appears  clearly  that  the  party  on  the 
right  had  ample  means  and  opportunity  to  prevent  it. — Chaplin  v. 
Hawes  (1828),  3  Car.  &  P.  554. 

A  person  driving  a  carriage  is  not  bound  to  keep  on  the  regular  side 
of  the  road ;  but,  if  he  does  not,  he  must  use  more  care  and  keep  a 
better  look-out  to  avoid  concussion  than  would  be  necessary  if  he  were 
on  the  proper  part  of  the  road. — PluckwellY,  Wilson  (1832),  5  Car.  &  P. 
375. 

The  rule  of  the  road  as  to  keeping  the  proper  side  applies  to  saddle- 
horses  as  well  as  carriages ;  and  if  a  carriage  and  a  horse  are  to  pass, 
the  carriage  must  keep  its  proper  side,  and  so  must  the  horse.  If  the 
driver  of  a  carriage  is  on  his  proper  side,  and  sees  a  horse  coming 
furiously  on  its  wrong  side  of  the  road,  it  is  the  duty  of  the  driver  of 
the  carriage  to  give  way  and  avoid  an  accident,  although  in  so  doing 
he  does  go  a  little  on  what  would  otherwise  be  his  wrong  side  of  the 
Toad.—Turley  v.  Thomas  (1837),  8  Car.  &  P.  103. 

Where  there  is  conflicting  evidenoe  on  a  question  of  fact,  whatever 
may  be  the  opinion  of  the  judge  who  tries  the  cause  as  to  the  value  of 
that  evidence,  he  must  leave  the  consideration  of  it  to  the  jury.  There 
is  no  such  rule  of  the  road  as  to  make  the  left  always  the  proper 
eadQ.-^Finegan  v.  L,  and  N.  W.  Bail.  (1889),  53  J.  P.  663. 

1848 
Excavatioil  in  Highway.— The  defendant,  who  was  in  possession 
of  land  which  abutted  on  an  immemorial  public  highway,  built  a  house 
thereon,  and  excavated  an  area  in  front  of  the  house  and  left  it  open 
adjoining  the  highway.  A.,  to  whom  the  plaintiff  was  administrator, 
walking  with  ordinary  care  along  the  highway,  fell  down  the  area  and 
was  killed.  Held,  that  the  defendant  was  liable  to  an  action  for 
damages  by  the  plaintiff  as  administrator  of  A.  under  Lord  Campbell's 
Act  (9  &  10  Yict.  c.  93).  The  declaration  alleged  that  the  defendant 
was  possessed  of  a  messuage  with  the  appurtenances  near  to  a  public 
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footway,  in  front  of  which  said  messuage,  and  parcel  of  the  appur- 
tenances thereof,  and  close  to  and  by  the  side  of  the  said  footway  and 
abutting  upon  the  same,  there  was  a  large  hole  or  area,  which  hole, 
&o.,  by  reason  of  the  possession  of  the  said  messuage  with  the  appur- 
tenances, the  defendant  ought  to  have  fenced  ofE  so  as  to  prevent 
damage  to  passengers,  &c.  Heldt  that  the  obligation  of  the  defendant 
to  fence  off  the  area  was  properly  described  in  the  declaration.  A 
trespasser  may  have  a  right  of  action  for  an  injury  sustained  whilst  in 
the  act  of  trespassing.— 5am6«  v.  Wardt  19  L,  J.  C.  P.  196 ;  9  C.  B. 
892 ;  2  Car.  &  X.  661 ;  14  Jur.  334. 

1894 

Widening  of  Highway  —  Owner  of  Land  a^oining  —  Dan- 
g^ronB  condition. — The  defendants,  who  were  the  owners  of  land 
on  each  side  of  a  highway  which  was  originally  ten  feet  wide, 
having  on  one  side  a  declivity  gradually  sloping  down  to  a  brook, 
widened  the  highway  by  increasing  its  width  to  about  thirty-four  feet 
on  the  side  towards  the  brook,  and  it  became  necessary  to  bank  up 
that  side.  The  highway  had  never  been  fenced.  It  was  in  a 
mountainous  district,  and  was  steep.  The  plaintiff  was  leading  his 
horse  with  a  cart  up  the  highway,  and  drew  the  horse  across  the 
widened  part  of  the  road  to  rest  it.  The  horse  staggered  and  fell  over 
the  embankment.  The  plaintiff  brought  an  action  for  damages,  com- 
plaining that  the  defendants  had  created  a  new  danger  alongside  of 
the  highway.  Hddy  that  the  defendants  were  not  liable. — Owen  v.  Dt 
Winton,  10  Times  L.  E.  534;  58  J.  P.  833  (C.  A.). 

1882 

Excayations  in  Private  Boad. — Defendant,  while  erecting  houses 
upon  land  adjoining  a  new  road  which  had  not  been  dedicated  to  the 
public,  had  dug  a  trench  across  the  road  for  the  purpose  of  making 
drains.  Plaintiff's  servant,  while  driving  plaintiff's  horses  along  the 
road  after  dark,  drove  into  the  trench,  no  lights  having  been  placed  to 
warn  persons  using  the  road.  Held^  that  the  defendant  had  not  been 
guilty  of  any  negligence,  there  being  no  duty  cast  upon  him  to  protect 
any  one  using  the  road  without  licence.  Dictum  of  Crompton,  J.,  in 
Oallagher  v.  Humphry^  10  W.  E.  664,  douhted.— Murky  v.  Grove,  46 
J.  P.  360. 

1860 

Extent  of  Liability  for  escape  of  Iignrions  Matter.— A  railway 
company,  by  agreement  under  seal,  engaged  a  contractor  to  execute 
the  railway,  reserving  power  to  the  company  to  watch  the  progress  of 
the  work  and  to  dismiss  any  incompetent  workmen  employed  by  the 
contractoyf    fo  oonstaructing  a  viaduct,  part  of  the  railway,  over  a 
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public  highway,  a  stone,  through  the  negligence  of  the  workmen,  fell 
upon  the  plaintiff's  husband,  who  was  passing  along  the  road  under- 
neath, and  caused  his  death.  Eddy  that  the  company  wei-e  not  liable 
to  an  action  against  them  for  damages,  imder  9  &  10  Yict.  c.  93,  by 
the  widow  and  administratrix  of  the  deceased. — Reedie  v.  X.  and 
N.  W.  Rail,,  20  L.  J.  Ex.  65 ;  6  Bailw.  Cas.  184 ;  4  Ex.  244. 

1868 

Escape  of  Water. — ^A  person  who,  for  his  own  purposes,  brings  on 
his  land,  and  collects  and  keeps  there,  anything  likely  to  do  mischief 
if  it  escapes,  must  keep  it  in  at  his  peril,  and,  if  he  does  not  do  so, 
is  primd  facie  answerable  for  all  the  damage  which  is  the  natural 
consequence  of  its  escape,  however  careful  he  may  have  been,  and 
whatever  precautions  he  may  have  taken  to  prevent  the  damage. — 
Rylanda  v.  Fletcher,  37  L.  J.  Ex.  161 ;  L.  R.  3  H.  L.  330;  19  L.  T. 
220;  affirming.  4  H.  &  C.  263;  12  Jur.  (N.  S.)  603;  14  W.  R.  799 
(Ex.  Ch.).  See  also  Hardman  v.  N,  E,  Rail  (1878),  47  L.  J.  0.  P. 
368;  3  C.  P.  D.  168;  38  L.  T.  339;  26  W.  R.  489  (C.  A.);  Turner  v. 
Mirjield  (1865),  34  Beav.  390. 

1877 
Exception — ^Aot  of  Ood. — The  defendant  was  the  occupier  of  lands 
containing  ornamental  lakes  constructed,  many  years  before  the  com- 
mencement of  her  occupation,  by  damming  up  a  natural  stream.  An 
unprecedented  fall  of  rain  caused  the  lakes  to  burst  their  banks,  and 
the  water,  in  escaping,  destroyed  some  bridges  lower  down  the  stream. 
The  jury,  without  hearing  the  defendant's  witnesses,  expressed  the 
opinion  that  the  damage  was  caused  by  vis  major y  and  found  that  there 
was  no  negligence  in  the  construction  or  maintenance  of  the  lakes,  and 
that  the  raanfEdl  was  most  excessive.  Held,  that,  though  the  defendant 
was  primd  fade  liable  for  aU  damage  which  was  the  natural  conse- 
quence of  the  escape  of  the  water  collected  and  kept  by  heron  her  land 
for  her  own  purposes,  she  was  entitled  to  excuse  herself  by  proving 
that  the  water  had  escaped  through  the  act  of  God.  Held,  also,  that, 
upon  the  finding  of  the  jury,  the  defendant  ought  not  to  be  held  liable 
for  not  preventing  the  effect  of  a  flood  which  ^e  could  not  reasonably 
have  anticipated,  even  though,  if  it  had  been  anticipated,  it  might  have 
been  guarded  against.  The  extraordinary  quantity  of  water  brought 
in  by  the  flood  is,  in  point  of  law,  the  sole  proximate  cause  of  the 
escape,  and  the  damage  is  not  less  owing  to  the  act  of  Qt>d  because  thd 
water  originally  in  the  lakes  must  have  contributed  to  break  the  dams. 
Fletcher  v.  Rylande,  L.  R.  3  H.  L.  330;  17  W.  R.  H.  L.  Dig.  17,  dis- 
tmguished.  Decision  of  the  Court  of  Exchequer  (23  W.  R.  693 ;  L.  R. 
10  Ex.  255)  affirmed.— McAoZ«  v.  Maraland,  25  W.  R.  173;  46 
L.  J.  Ex.  174 ;  2  Ex  D.  1 ;  35  L.  T.  725  (C.  A.). 


Digitized  by 


Google 


364  KEGLIGENCE  (ON  HIGHWAYfi). 

1888 

Percolation  of  Water— Act  of  Third  Party.— A  canal  company, 
under  the  powers  of  a  special  Act,  constructed  a  canal,  which  subse- 
quently became  vested  in  a  railway  company  subject  to  the  same 
rights  and  duties  as  the  canal  company  had  held  it.  A  miU  was  built 
close  to  the  canal,  and,  by  reason  of  the  owner  of  the  mines  and 
minerals  under  the  canal  working  them,  the  mill  and  canal  subsided ; 
but  the  railway  company  retained  the  canal  at  the  original  level  by 
elevating  the  banks  on  both  sides.  Water  percolated  through  the 
banks  and  damaged  the  mill.  Heldy  that  the  company  were  liable  for 
negligence  in  not  preventing  the  water  from  percolating,  and  that  the 
fact  that  the  mine-owners  working  the  mines  was  the  ultimate  cause 
of  the  injury  did  not  affect  their  liability.  Held^  further,  that,  as  the 
subsidence  could  not  have  been  prevented,  and  could  not  be  prevented 
in  the  future,  no  injunction  ought  to  be  granted;  but  the  plaintiff 
must  claim  compensation  under  the  provisions  in  the  special  Act. — 
Evam  V.  Manchester ^  Sheffield^  and  Lines,  Rail,,  36  W.  E.  328;  57 
L.  J.  Ch.  153 ;  36  Oh.  D.  626 ;  57  L.  T.  194. 

1879 

Lurafficient  Embankment — The  owners  of  a  dock  on  the  Thames, 
originally  made  imder  one  Act  of  Parliament,  enlarged  under  another, 
and  transferred  under  a  third  Act  amalgamating  two  companies,  were, 
on  the  construction  of  the  various  Acts  adopted  by  the  Court,  held  to 
be  under  a  statutory  obligation  to  keep  their  dock-bank  to  a  height  of 
4  feet  above  Trinity  high-water  mark.  Their  bank  was  less  than  that 
height.  The  commissioners  for  the  district  in  which  the  dock  was 
situate  required  the  river  frontagers  to  maintain  a  river-mill  at  a 
height  of  4  feet  2  inches  above  Trinity  high- water  mark ;  and  before 
the  dock  was  made,  the  river- wall  had,  at  the  place  where  the  entrance 
to  it  was  cut,  been  at  the  required  height.  An  extraordinarily  high 
tide,  rising  4  feet  6  inches  above  Trinity  high-water  mark,  having 
overflowed  the  defendants'  dock-beuik,  eventually  flooded  and  damaged 
the  plaintiffs'  property.  Held,  by  Fry,  J.,  that  the  whole  damage  was 
due  to  the  defendants'  neglect ;  that  the  defendants  were  liable  for  the 
damage  by  reason  of  the  breach  of  their  statutory  liability ;  but  that  if 
the  case  had  rested  on  their  common  law  liability  they  would  not  have 
been  liable,  as  the  flood  was  the  act  of  Gh>d.  Held,  by  the  Court  of 
Appeal,  first,  that  the  defendants  were  liable  for  the  breach  of  their 
statutory  obligation ;  secondly,  that,  even  if  they  had  not  been  under 
such  an  obligation,  they  would  still  have  been  liable  as  riparian 
owners  for  not  maintaining  the  river-wall  to  the  proper  height ;  and, 
thirdly,  that  they  were  liable  under  a  common  law  liability  for  not 
having  taken  proper  and  sufficient  precautions  to  prevent  the  damage; 
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but  that  the  dedaratioii  of  Fry,  J.,  that  the  whole  damage  was  due  to 
the  defendants'  neglect  must  be  omitted,  so  that  deduction  might  be 
made  if  the  defendants  could  show  that  any  part  of  the  damage  was 
due  to  the  overflow  occurring  after  the  tide  had  reached  the  height 
at  which  the  defendants'  bank  ought  to  haye  been.  Decision  of 
Fry,  J.,  affirmed,  with  a  variation,  with  costs. — Nitro- Phosphate  and 
OdanCa  Chemical  Manure  Co.  v.  London  and  8t,  Katherine^a  Docka,  27 
W.  E.  267  ;  9  Oh.  D.  603 ;  39  L.  T.  433  (0.  A.). 

1880 
Duty  of  Crown  to  Protect  the  Aealm  from  Encroachments 
of  the  Sea. — ^It  is  the  duty  of  the  Crown,  by  reason  of  its  dignity  and 
prerogative  royal,  to  protect  the  realm  of  England  from  the  encroach- 
ments of  the  sea  by  maintaining  the  natural  barriers  or  by  raising 
and  maintaining  artificial  ones;  and  although  this  duty  does  not 
devolve  upon  any  subject  in  whom  the  foreshore  has  become  vested  by 
a  grant  or  presumed  grant  from  the  Grown,  it  is  a  wrongful  act  on  his 
part  to  remove  any  natural  barrier  so  as  to  prevent  or  interfere  with 
the  performance  by  the  Crown  of  this  public  duty.  The  duty  of  the 
Crown  is  one  of  imperfect  obligation,  because  it  is  not  amenable  to  the 
jurisdiction  of  the  Courts,  and  a  subject  must  seek  redress  from  the 
Crown  by  means  of  a  petition  of  right  for  any  damage  sustained  by 
reason  of  a  breach  of  duty  on  the  part  of  the  Crown ;  but  when  the 
land  is  in  the  hands  of  a  subject  who  is  amenable  to  the  jurisdiction  of 
the  Courts,  any  other  subject  who  suffers  a  special  injury  from  the 
user  of  the  land  is  entitled  to  an  injunction  to  restrain  the  owner  from 
using  the  land  in  contravention  of  the  public  right.  And  the  injunc- 
tion will  be  granted  although  the  injury  complained  of  may  be  the 
result  of  the  natural  user  of  the  land,  since  the  rule  that  the  owner  of 
land  has  the  right  to  use  his  land  in  the  natural  way,  though  some  loss 
does  accrue  to  his  neighbour,  does  not  apply  where  the  land  with  which 
the  owner  is  so  dealing  is  subject  before  it  comes  into  his  hands  to  an 
obligation  which  is  being  interfered  with  by  the  act  which  he  does. 
An  injunction  was  granted  to  restrain  the  defendant,  the  owner  of  the 
foreshore,  from  removing  shingle  therefrom  so  as  to  expose  the  lands 
of  the  plaintiff  immediately  adjoining  the  foreshore  to  the  inroads  of 
the  sea,  although  it  was  assumed  for  the  purposes  of  the  case  that  such 
removal  was  the  natural  user  of  the  land. — AU,-Oen»  v.  Tomline,  28 
W.  B.  870;  14  Ch.  D.  58;  49  L.  J.  Ch.  377;  42  L.  T.  880;  44  J.  P. 
617. 

1844 

Liability  for  Obstruction  in  Bead.— The  declaration  stated  that 
the  defendant  caused  to  be  kept  and  continued  large  quantities  of 
materials,  &c.  before  then  wrongfully,  &c.  placed  upon  a  common  and 
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public  highway,  near  a  wall  and  a  canal,  by  means  whereof,  in  the 
night-time,  the  plaintiff,  lawfully  passing  along  the  highway,  was 
induced  and  caused  to  walk  on  and  oyer  the  said  materials,  and  also 
to  fall  into  the  said  canal.  Plea,  not  guilty.  The  jury  haying  found 
a  yerdict  for  the  plaintiff : — Held^  on  motion  in  arrest  of  judgment, 
that  the  declaration  was  good. — Ooldthorpe  y.  ffardman,  14  L.  J.  Ex. 
61 ;  2  D.  &  L.  442 ;  13  M.  &  W.  377. 

1864 

Necessity  of  Preoantions  against  Danger— Where  there  are  two 
modes  of  doing  a  work  in  a  public  highway  from  which  damage  Tnay 
result  to  a  passer-by,  the  one  mode  more  dangerous  than  the  other — 
though  both  are  usual  modes— it  is  for  the  jury  to  say  whether  the 
adojition  of  the  former  mode  amounts,  under  all  the  drcimistanoes,  to 
negligence.  A  passer-by  who  is  casually  appealed  to  by  a  workman 
for  information  respecting  a  thing  which  the  latter  is  doing  in  a  public 
thoroughfare  is  not  to  be  considered  a  **  yolunteer  assistant "  so  as  to 
exonerate  the  workman's  master  from  responsibility  for  an  injury 
resulting  to  the  former  from  the  workman's  negligent  mode  of  doing 
the  work.— C/weZanrf  y,  /Spier,  16  0.  B.  (N.  S.)  399. 

1830 

Cellar-flaps  and  Gratings.— A  publican  who  has  a  flap-door  in  the 
foot-payement  of  the  street,  ox)ening  into  a  cellar  underneath  his 
house,  is  bound,  when  he  uses  it,  to  conduct  his  business  with  such  a 
degree  of  care  as  will  preyent  a  reasonable  person,  acting  himself  with 
an  ordinary  degree  of  care,  from  receiying  any  injury  by  it. — Procter 
V.  Harris,  4  C.  &  P.  337. 

A  tradesman  who  has  a  cellar  opening  upon  the  public  street  is 
bound,  when  he  uses  it,  to  take  reasonable  care  that  the  flap  of  it  is  so 
placed  and  secured  as  that,  under  ordinary  circumstances,  it  shall  not 
fall  down ;  but  if  the  tradesman  has  so  placed  and  secured  it,  and  a 
wrongdoer  throws  it  oyer,  the  tradesman  will  not  be  liable  in  damages 
for  any  injury  occasioned  by  it.  In  an  action  for  an  injury  to  the 
person  occasioned  by  the  negligent  and  careless  placing  of  such  flap, 
the  declaration  of  one  defendant  who  has  siiffered  judgment  by 
default  cannot  be  used  as  eyidence  against  the  other  defendants. — 
Daniels  y.  Potter  (1830),  4  Car.  &  P.  262. 

The  defendant,  who  was  lessee  and  occupier  of  refreshment-rooms  at 
a  railway  station  and  a  cellar  underneath,  employed  a  coal-dealer  to 
put  coals  into  the  cellar,  who  for  this  purpose  by  his  seryants  opened 
a  trap-door  in  the  platform  of  the  station  oyer  which  passengers  had 
to  go  on  their  way  out.  Through  this  the  plaintiff,  who  was  a  pas- 
senger leaying  the  station,  fell  and  was  injured,  ffeld,  that,  though 
the  leayiag  the  trap-door  open  and  unguarded  was  the  immediate  act 
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of  the  coal-dealer's  servants,  neyertheless  tlie  defendant  was  liable 
because  lie  employed  the  coal-dealer  to  open  the  trap-door,  and 
trusted  him  to  guard  it  whilst  open  and  to  close  it  when  the  coaling 
was  oyer ;  that  the  act  of  opening  the  trap-door  was  the  act  of  the 
defendant,  though  done  through  the  medium  of  the  coal-dealer ;  and 
the  defendant,  having  thereby  caused  the  danger,  was  bound  to  take 
all  reasonable  means  for  the  prevention  of  accident. — Fickard  v. 
SmUh  (1861),  4  L.  T.  470;  10  C.  B.*(N.  S.)  470.  See  also  Coitpland  v. 
Hardingham,  3  Camp.  398 ;  14  B.  B.  764. 

1902 

Level  Crossing — ^Negligence. — A  public  road  crossed  a  railway  by 
means  of  a  level  crossing.  A  horse  which  was  being  taken  over  the 
level  crossing  was  injured  through  one  of  its  feet  being  caught  between 
one  of  the  rails  and  a  chair  on  which  the  rail  rested,  owing  to  the 
wooden  wedge  which  kept  the  rail  in  position  not  being  completely 
driven  in.  In  an  action  by  the  owner  of  the  horse  against  the  railway 
company  it  was  proved  that  the  line,  including  the  level  crossing,  was 
regularly  inspected  by  platelayers  twice  a  day  for  the  purpose,  inter 
alia,  of  seeing  that  the  wedges,  which  were  liable  to  be  displaced  by 
trains  passing  along  the  line,  were  properly  driven  in ;  that  the 
crossing  had  been  so  inspected  within  an  hour  before  the  accident,  and 
that  two  trains  had  passed  along  the  line  after  the  inspection  and 
before  the  accident.  Held,  that  the  railway  company  had  taken  all 
usual  and  reasonable  precautions  to  keep  the  level  crossing  in  a  safe 
and  proper  condition ;  that  the  accident  was  not  due  to  their  fault ; 
and  that  they  were  not  liable  in  damages  to  the  pursuer. — Bell  v. 
Caledonian  By.,  4  F.  431  (Ct.  of  Sess.). 

(2)  Where  Work  done  by  Contractor. 

1876 

Delegating  Performance  of  Dangerous  Works.— Defendant  con- 
tracted with  a  builder  to  rebuild  his  house,  the  latter  agreeing  to  take 
upon  himself  the  risk  and  responsibility  of  shoring  and  supporting,  as 
far  as  might  be  necessary,  the  adjoining  buildings  affected  by  this 
alteration  during  the  progress  of  the  works,  and  to  make  good  any 
damage  which  might  be  sustained  by  the  said  biiildings  during  the 
progress  or  in  consequence  of  the  said  works  contracted  for,  and  to 
satisfy  any  claims  for  compensation  arising  therefrom  which  might  be 
substantiated.  In  consequence  of  the  insuflBciency  of  the  contractor's 
shoring,  the  adjoining  land  of  the  plaintiff,  which  was  supported  by  the 
defendant's  land,  became  injured,  and  this  action  was  brought  to  re- 
cover damages.  Held,  that  the  defendant  was  liable. — Bower  v.  Peaie, 
35  L.  T.  821. 
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Where  a  person  employs  a  builder  to  take  down  his  house,  the 
builder  and  not  the  employer  is  liable  for  the  consequences  of  a  n^lect 
of  any  ordinary  precaution,  such  as  shoring,  scaffolding,  or  the  like. — 
Butler  V.  Hunter  (1862),  10  W.  B.  214 ;  7  H.  &  N.  826 ;  31  L.  J.  Ex. 
214. 

1861 

Delay  in  opening  a  Bridge. — ^A  railway  company  empowered  by 
Act  of  Parliament  to  make  a  bridge  across  a  navigable  river,  employed 
a  contractor  to  do  the  work.  In  the  course  of  construction  the  bridge 
caused  an  obstruction  of  the  navigation.  Held,  that  the  company  were 
responsible  to  a  person  sustaining  special  damage  by  reason  thereof. — 
Hale  V.  SiUinghoume  &  Sheernesa  Bail,  9  W.  E.  274 ;  6  H.  &  N.  488 ; 
30  L.  J.  Ex.  81 ;  3  L.  T.  750. 

1898 

Liability  of   Principal  for  Contractor's    Negligence.  —  The 

Wimbledon  District  Council  had  given  notice  to  the  owner  of  a  certain 
road  to  repair,  and,  the  requirements  of  such  notice  not  having  been 
complied  with,  they  proceeded  to  have  the  works  carried  out  them- 
selves. They  thereupon  entered  into  a  contract  with  the  defendant, 
Ilos,  to  do  the  works,  and  by  his  contract  he  was  to  supply  all  materials 
and  labour,  and  the  work  was  to  be  in  accordance  with  the  specifica- 
tions and  plans  prepared  by  the  surveyor,  who  was  to  have  the  power 
to  require  improper  materials  to  be  removed  and  other  and  proper 
material  substituted,  and  under  certain  circumstances  could  require 
workmen  to  be  discharged.  Hes  left  a  heap  of  soil  in  the  road  at 
night,  over  which  the  plaintiff  fell  and  was  injured,  and  after  this 
accident,  by  order  of  the  district  council,  lights  were  placed.  Separate 
defences  were  delivered  by  the  defendants.  Hes  denied  liability  and 
paid  £75  into  Court.  The  district  council  paid  nothing  into  Court,  but 
pleaded  that  *' the  defendant  lies,  while  denying  liability,  has  paid 
into  Court  £75,  and  these  defendants  say  that  sum  is  sufficient  to 
satisfy  the  plaintiff's  claim."  The  jury  returned  a  verdict  of  £50. 
Held,  that  the  duty  of  affording  protection  to  the  public  was  in  the 
circumstances  also  incurred  by  the  district  council,  and  that  by  enter- 
ing into  a  contract  such  as  this  with  Hes  they  could  not  avoid  the 
obligation  of  the  duty.  Further,  that,  although  the  two  defendants 
might  have  joined  in  a  defence  of  payment  into  Court,  which  would 
have  availed  them  both,  yet,  as  they  did  not  do  so,  but  had  put  in  a 
separate  defence,  they  could  not  avail  themselves  of  the  payment  into 
Court  by  Hes,  and  that  judgment  must  therefore  be  entered  against 
them.— Penny  v.  Wimbledon  Urban  Council,  78  L.  T.  748 ;  67  L.  J.  Q.  B, 
754 ;  [1898]  2  Q.  B.  212 ;  62  J.  P.  582. 
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1846 

Obstractioil  on  Highway.— A.,  the  owner  of  premises,  catised  a 
drain  to  be  made  on  them,  and  the  soil  removed  was  placed  on  the 
highway  near  the  spot  by  the  workmen  employed  by  B,,  whom  A. 
engaged  to  make  the  drain.  In  an  action  on  the  case  against  A.  by  a 
party  who  was  thrown  out  of  his  cart,  in  consequence  of  its  passing 
over  the  heap,  and  so  injured : — Ueld,  that  it  was  not  necessary  to 
render  A.  liable  that  B.  should  be  his  servant,  and  that  A.  could  not 
complain  that  the  judge  on  the  trial  directed  the  jury  to  consider,  on 
the  evidence,  whether  he  had  parted  with  all  control  over  the  making 
of  the  drain  and  the  removal  of  the  soil.  SemUe,  that  the  owner  of 
fixed  property  who  enters  into  a  contract  for  its  repairs,  and  parts  with 
all  control  over  the  conduct  of  them,  is  not  liable  for  any  mischief 
which  the  contractor  may  occasion  in  the  progress  of  the  work  by 
negligently  depositing  materials  in  the  highway  in  the  neighbourhood 
of  the  property,  or  other  acts  of  a  like  nature. — Burgess  v.  Gray,  14 
L.  J.  C.  P.  184;  1  C.  B.  678. 

A.,  having  contracted  with  a  railway  company  to  construct  a  branch 
line,  made  a  sub-contract  with  F.  and  N.  to  erect  a  bridge  for  part  of 
the  line.  C,  who  was  foreman  to  E.  and  N.  at  a  salary  of  250/.  a 
year  for  attention  to  their  general  business,  contracted  with  F.  and  N. 
for  a  specific  additional  sum  to  erect  the  necessary  scaffolding  for  the 
bridge,  F.  and  N.  furnishing  the  materials,  the  gas-lights  included. 
One  of  the  poles  of  the  scaffolding  rested  upon  a  sleeper  which  was  in 
the  highway  and  above  the  level  of  the  pavement.  In  consequence  of 
the  want  of  sufficient  light  to  show  the  obstruction,  the  plaintiff  fell 
against  the  sleeper  and  was  injured.  Subsequent  to  the  accident  addi- 
tional lights  were  put  up  at  the  expense  of  F.  and  N.  Held,  that 
F.  and  N.  were  not  liable,  but  that  the  plaintiff's  remedy  lay  against 
C.—Knight  v.  Fox  (1850),  20  L.  J.  Ex.  9;  14  Jur.  963;  3  Ex.  721. 

1862 

Obstrnotion  to  Highway. — ^The  defendants  were  employed  to  pave 
a  district  by  A.  They  contracted  with  B.  to  pave  one  of  the  streets. 
B.'s  workmen,  in  the  course  of  paving  the  street,  left  some  stones  at 
night  in  such  a  position  as  to  constitute  a  public  nuisance,  and  the 
plaintiff  was  injured  by  falling  oyer  those  stones.  No  personal  inter- 
ference of  the  defendants  with,  or  sanction  of  the  work  of,  laying  down 
the  stones  was  proved.  Held,  that  the  defendants  were  not  liable. — 
OverUm  v.  Freeman,  3  Car.  &  K.  52 ;  11  0.  B.  867 ;  21  L.  J.  0.  P.  52 ; 
16  Jur.  65. 

1863 

Employment  of  Another  to  do  an  act— Nnisanoe.— If  one 
employs  another  to  do  an  act  which  may  be  done  in  a  lawful  manner^ 

s.  B  B 
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and  the  latter  in  doing  it  nnneoessarily  commits  a  pnblio  nuisanoe 
whereby  injury  results  to  a  third  person,  the  employer  is  not  respon- 
sible. A.  employed  B.  to  construct  a  drain  in  a  public  highway;  B. 
employed  0.  to  fill  in  the  earth  over  the  brickwork  and  to  cany  away 
the  surplus.  0.,  in  performing  his  work,  left  the  earth  raised  so  much 
aboye  the  level  of  the  road  that  D.,  driving  by  in  the  dark,  was  thereby 
upset  and  sustained  injury.  Hdd,  that  A.  was  not  responsible  for  the 
negligence  of  C—PeacJiey  v.  Rowland,  13  0.  B.  182;  22  L.  J.  0.  P.  81 ; 
17  Jur.  764. 

1834 

Excavations  on  Highway.— Where  a  public  company  has  the  right 
by  law  of  taking  up  the  pavement  of  the  street  for  the  purpose  of  lay- 
ing down  pipes,  the  workmen  they  employ  are  bound  to  use  such  care 
and  caution  in  doing  the  work  as  will  protect  the  King's  subjects, 
themselves  using  reasonable  care,  from  injury ;  and  if  they  so  lay  the 
stones  as  to  give  such  an  appearance  of  security  as  would  induce  a 
careful  person,  using  reasonable  caution,  to  tread  upon  them  as  safe, 
when  in  fact  they  are  not  so,  the  company  will  be  answerable  in 
damages  for  any  injury  such  person  may  sustain  in  oonsequenoe.— 
Drew  V.  New  River  Co.,  6  Oar.  &  P.  764. 

1863 

Excavations. — ^A.  received  an  injury  by  faUing  at  night  from  the 
highway  into  an  unf enced  and  unlighted  sewer  which  was  being  con- 
structed imder  a  written  contract  between  B.  and  certain  local  com- 
missioners. A  clause  in  the  contract  prohibited  sub-letting  without 
the  engineer's  consent.  B.  contracted  by  parol  with  N.,  a  competent 
workman,  to  do  the  excavation  and  brickwork,  and  the  watching, 
lighting  and  fencing,  at  an  ascertained  price  per  yard,  while  he 
supplied  the  bricks  and  carted  away  the  surplus  earth.  B.'s  name 
was  on  the  carts,  and  also  on  a  temporary  office  near  the  works.  He 
did  not  interfere  during  the  progress  of  the  work,  but  admitted  that  he 
should  have  dismissed  N.  if  dissatisfied  with  the  execution  of  the 
work.  The  derk  of  the  works  was  in  the  employment  of  the  com- 
missioners. Held,  that  there  was  evidence  of  B.'s  liability. — Elahe  v. 
Thirst,  2  H.  &  0.  20;  32  L.  J.  Ex.  188;  8  L.  T.  261 ;  11  W.  E.  1084, 

The  New  Biver  Company,  in  the  exercise  of  the  powers  given  them 
by  the  Act  incorporating  the  company,  caused  a  stream  of  water  to 
spout  up  on  a  public  highway  to  a  height  of  about  four  feet  from  the 
level  of  the  road,  in  a  place  within  the  limits  of  the  said  Act  This 
jet  of  water  was  left  open  and  unf  enced,  and  was  not  watched  or 
guarded  by  the  servants  of  the  company  in  any  way,  and  was  likely 
to  affright  horses  driven  or  ridden  along  the  road.  After  falling,  it 
ran  into  a  stream  by  the  side  of  the  highway.    Parallel  to  this  stream 
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iJiere  was  an  open  ditch  or  cutting  made  by  the  CommissLoners  of 
Sewers  in  the  oonstmction  of  a  sewer  along  the  middle  of  the  high- 
way, the  ditch  being  insufficiently  fenced  and  guarded,  and  dangerous 
to  yehides  and  horses  passing  thereby.  Whilst  the  plaintiffs  carriage 
was  beiog  driven  along  the  highway  between  the  spouting  stream  and 
the  ditch,  the  plaintiff's  horses,  seeing  the  spouting  stream,  were 
frightened  by  it,  and,  swerving  aside,  fell  into  the  ditch,  and  the 
carriage  and  horses  thereby  suffered  damage.  Heldt  in  an  action 
against  the  company,  that  the  causa  causans  of  the  injury  was  the 
spouting  stream  of  water,  and  that  the  company  were  therefore  liable 
for  the  damages  sustained  by  the  plaintiff. — ffUl  v.  New  Biver  Co. 
(1868),  18  L.  T.  355 ;  9  B.  &  S.  303. 

1866 

Control  of  Employer.— Where  work  is  done  for  a  railway  company 
under  a  contract  (parol  or  otherwise)  the  company  are  not  responsible 
for  injury  resulting  to  a  third  person  from  the  negligent  manner  of 
doing  the  work,  though  they  employ  their  own  surveyor  to  superintend 
it  and  to  direct  what  shall  be  done.—Steel  v.  8.  E,  Bail.,  16  0.  B.  550. 

Defendant  employed  P.  to  clean  out  a  drain  in  the  public  road  before 
defendant's  house.  P.  was  not  the  defendant's  servant,  and  was  not 
employed  by  him  as  a  contractor,  but  as  a  person  having  skill  in 
making  drains.  Defendant  gave  no  directions  to  P.  as  to  the  manner 
in  which  the  drain  was  to  be  cleaned,  nor  did  he  superintend  P.  in  his 
work.  P.  filled  up  the  drain  with  loose  soil,  so  that  plaintiff's  horse, 
putting  his  foot  in  it,  fell  and  was  injured.  Held,  that  P.  was 
defendant's  servant  to  do  this  pcurticular  job,  and  therefore  defendant 
was  liable  for  the  injury  to  plaintiff's  horse  caused  by  P.'s  negligence. 
^Sadler  v.  Eurlock  (1855),  3  W.  E.  181 ;  3  0.  L.  E.  760 ;  4  El.  &  Bl. 
570;  24  L.  J.  Q.  B.  138;  1  Jur.  (N.  S.)  697. 


(3)  liability  of  Contractor. 

1864 

Por  not  removing  Piles  in  Biver.— The  defendants  contracted 
with  the  Lords  of  the  Admiralty  for  the  erection  of  docks  and  works 
in  Plymouth  Harbour,  and  for  that  purpose  sank  piles  in  the  navigable 
part  of  the  channel.  After  the  completion  of  the  works,  and  after  a 
reasonable  time  for  the  removal  of  the  piles,  the  defendants  sold  the 
piles  to  J.,  who  undertook  to  remove  them  by  a  certain  date,  or 
sooner  if  required  by  the  Lords  of  the  Admiralty.  The  Admiralty 
subsequently  required  J.  not  to  draw  the  piles;  and  J.,  acting  under 
these  orders,  cut  the  piles  off  on  a  level  with  the  bed  of  the  ohanneL 
The  soil  was  subsequently  washed  from  around  the  stumps,  and  the 
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plaintifTs  yessel  struck  against  them  and  was  injured.  In  the  position 
in  which  the  piles  existed  at  the  time  the  defendants  delivered  them  up 
to  J.,  the  damage  could  not  have  been  done  without  the  plaintiiTs 
gross  negligence.  Held,  that  there  was  no  o^use  of  action  against  the 
defendants.— ^ar«2e^  y.  Baker,  34  L.  J.  Ex.  8 ;  2  H.  &  C.  153. 

1869 

Liability  of  Contractor  tot  Natural  Subudence.  —The  defendant, 
as  contractor  under  the  Metropolitan  Board  of  Works,  had  opened  a 
highway  in  the  metropolitan  district  which  had  formerly  been,  but  had 
ceased  to  be,  a  turnpike  road,  for  the  purpose  of  constructing  a  sewer. 
Five  months  after  the  completion  of  the  work,  a  horse  which  was  being 
driven  by  the  plaintiff's  wife  stumbled  in  a  hole  in  the  road,  and  she 
was  injiured.  The  hole  was  occasioned  by  natural  subsidence  of  the 
materials,  and  not  by  any  neglect  on  the  part  of  the  defendant,  who 
had  filled  in  and  reinstated  the  road  properly.  Held,  that  the  liability 
of  the  defendant,  whether  at  common  law  or  by  the  Metropolis  Local 
Management  Acts,  had  ceased  upon  his  properly  filling  in  and  rein- 
stating the  road.— -ZTyawM  v.  Webster,  17  W.  E.  232;  8  B.  &  S.  272; 
38  L.  J.  a  B.  21  (Ex.  Ch.). 

1866 

Delegation  of  Anihority.— Public  officers  cannot  delegate  their 
powers,  and  therefore  a  third  person,  though  acting  with  their  licence 
and  permission  and  imder  the  superintendence  of  their  surveyor, 
cannot  justify  himself  for  acts  creating  a  public  nuisance,  although 
the  acts  so  done  are  within  their  statutory  powers  and  would  be 
legalised  if  done  by  themselves.— ^ead  v.  Bush,  13  W.  E.  651. 

1864 
Contract  with  Owner  of  Premises— Statutable  Bnty.— The 
defendant,  the  owner  of  a  house  in  the  metropolis,  employed  a  con** 
tractor  to  make  a  drain  from  his  house  to  the  main  sewer  under  the 
powers  given  by  the  Metropolis  Local  Management  Act  (19  &  20  Yict. 
c.  120).  The  contractor  made  the  drain,  but  filled  up  the  ground  so 
Negligently  where  it  crossed  a  public  footway  that  it  subsided  and  left 
a  hole,  into  which  the  plaintiff  fell  and  was  injured.  Beld,  by  the 
Exchequer  Chamber,  that  the  defendant  was  liable  for  the  injury ; 
that  the  statutable  power  given  by  sects.  77  and  110  of  the  Act  for 
inaking  the  drain  also  imposed  on  the  defendant  the  duty  of  filling  up 
the  cutting  across  the  footway  properly ;  and  that  he  was  not  excused 
by  reason  of  his  having  employed  to  perform  the  work  a  contractor 
who  omitted  to  do  his  duty.— (?roy  v.  PuUen,  34  L.  J.  Q.  B.  265  ; 
•  B.  &  S.  970;  11  L.  T.  669;  13  W.  E.  257  (Ex.  Ch.). 
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1862 
Lgiiry  to  Premiset— Damages  or  Compensation.— If ,  in  carrying 
out  the  mftting  of  a  sewer  authorized  to  be  made  by  18  &  19  Yiot. 
c.  120,  B.  135,  due  and  proper  care  be  not  used,  and,  in  consequence  of 
the  want  of  such  due  and  proper  care,  damage  be  done  to  property, 
the  owner  of  such  property  has  his  action,  and  is  not  put  to  his  com- 
pensation under  sects.  135,  225,-'Clothier  y.  WehsteTt  6  L.  T,  401 ; 
12  0.  B.  (N.  S.)  790;  31  L.  J.  C.  P.  316;  9  Jur.  (N.  S.)  231;  JO 
W.  E.  624. 

(4)  Persons  acting  under  Statutory  Powers. 

1792 

Anthority  not  exceeded. — ^Where  the  acts  of  commissioners  ap- 
pointed by  a  Paying  Act  occasion  damage  to  an  indiyidual,  without 
any  excess  of  jurisdiction  on  their  part,  the  commissioners  or  payiors 
acting  under  them  are  not  liable  to  an  action. — British  Cast  Plate" 
glass  Manufacturers  y.  Meredith,  4  T.  E.  794. 

If  the  trustees  or  commissioners  of  a  turnpike  road  leyel  a  hill  and 
fill  up  a  y alley,  without  going  on  the  adjoining  land,  and  the  work  is 
performed  neither  negligently  nor  carelessly,  they  are  not  liable  to 
answer  in  damages,  in  an  action  at  common  law,  for  any  injury  whidi 
the  owner  of  the  adjoining  premises  may  haye  sustained  in  consequence 
of  that  alteration  haying  been  made  by  them  in  the  road.^ — BouUon  y. 
Crowther  (1824),  2  L.  J.  (O.  S.)  K.  B.  139;  4  D.  &  E.  195;  2  B.  &  0. 
703. 

Commissioners  appointed  under  a  public  Act  to  do,  on  behalf  of  the 
executiye  Goyemment,  certain  things  for  the  benefit  of  the  public 
are  not  liable  in  the  same  manner  as  a  priyate  company  is  held  to  be 
in  consideration  of  the  statute  granted  to  them.  Where,  under  the 
powers  of  an  Act  for  forming  a  royal  park  (9  &  10  Vict.  c.  38),  the 
Commissioners  of  Woods  and  Forests  had  giyen  notice  to  a  landowner 
that  they  required  his  land  for  the  purposes  of  the  Act,  and  he  had  in 
consequence  sent  in  his  claim  for  compensation,  to  which  the  commis- 
sioners did  not  agree,  and  he  accordingly  required  to  haye  a  jury  sum- 
moned to  assess  the  amount,  which  they  refused  to  do,  the  return  to  a 
mandamus  commanding  the  commissioners  to  summon  a  jury  stated 
that  they  acted  only  on  behalf  of  Her  Majesty  under  the  proyisions  of 
the  Act ;  that  they  had  expended  or  appropriated  the  whole  of  the 
funds  which  they  had  been  able  to  raise,  and  that  they  had  no  means 
of  raising  any  further  sums  at  present ;  and  that  they  gaye  notice  to 
the  claimant  and  others  only  for  the  purpose  of  ascertcdning  what  sum 
would  be  required  to  purchase  the  lands  for  the  purposes  of  the  Act, 
and  to  determine  whether  its  objects  could  be  effected,  and  that  it 
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seemed  probable  that  the  sam  which  they  were  authorized  to  expend 
would  be  exceeded.  Held,  that  under  these  circumstances  the  notice 
to  treat  did  not  operate  as  a  contract  by  the  commissioners,  and  that 
the  mandamus  could  not  be  supported. — B,  y.  Woods  and  Forests 
Corrmissioners  (1850),  19  L.  J.  a  B.  497 ;  15  Jur.  35. 

1861 

Hegligenoe  of  Workmen.— By  18  &  19  Vict.  c.  120  yestries  are 
required  to  execute  the  office  of  suryeyor  of  highways  within  their 
parishes ;  and  if  they  duly  execute  the  same,  and  do  not  personally 
interfere,  they  are  not  liable  to  a  passenger  for  an  injury  caused  to 
liinn  by  a  heap  of  paying-stones  haying  been  negligently  left  on  the 
road  by  tiie  workmen  employed  by  the  acting  suryeyor. — HoUiday  y. 
8t.  Leonardos,  Shoreditch,  Vestry,  11  0.  B.  (N.  S.)  192;  30  L.  J.  G.  P. 
361 :  8  Jur.  (N.  S.)  79;  4.L.  T.  406;  9  W.  E.  694. 

1866 

Orataitons  Performanoe  of  Duties.— The  common  law  giyes  a 
right  of  action  against  those  neglecting  a  duty  cast  upon  them  to  those 
who  in  consequence  sustain  damage,  and  the  onus  lies  upon  the 
defendants  to  show  that  it  was  intended  to  preyent  the  right  of  action, 
and  not  upon  the  plaintift  to  show  that  it  was  intended  to  giye  it.  By 
a  local  Act  of  Parliament  certain  commissioners  were  appointed  to 
improye  the  drainage  of  certain  fens,  and  to  accomplish  this  object 
they  were  to  erect  an  embankment  and  to  cut  and  maintain  a  sluice. 
Contractors  and  agents  were  employed  by  them  for  this  purpose ;  but, 
certain  precautions  haying  been  neglected,  the  sluice  gaye  way  and  the 
lands  of  the  plaintiff  were  submerged  and  damaged.  By  the  local  Act 
the  commissioners  were  empowered  to  raise  funds  for  executing  and 
completing  ihe  works,  and  for  the  general  purposes  of  the  Act,  but 
not  for  any  other  purpose.  They  acted  gratuitously,  and  did  not 
personally  interfere  witii  the  management  of  the  works.  It  was  pro- 
yided  by  the  Act  that,  if  any  person  at  any  time  after  the  commis- 
sioners should  haye  begun  to  carry  the  Act  into  execution  should 
happen  to  sustain  any  injury  in  his  lands,  &c.  in  consequence  of  any 
act  of  the  said  commissioners  for  draining,  for  which  he  shall  haye  had 
no  recompense,  or  for  which  no  recompense  is  proyided,  then,  if  the 
parties  shall  not  agree  touching  such  damage,  it  shall  be  ascertained 
and  settled  by  a  jury  as  therein  proyided.  Held  (reyersing  the  deci- 
sion of  the  Court  below),  first,  that  an  action  was,  under  the  circum- 
stances, maintainable  against  the  commissioners ;  secondly,  that,  the 
cause  of  action  arising  from  a  non-feasance  of  the  commissioners,  the 
plaintiff  was  not  within  the  restriction  contained  in  the  Act  relating  to 
proceedings  against  the  commissioners  for  acts  done. — Coey.  Wise, 
14  L.  T.  891 ;  14  W.  E.  865 ;  7  B.  &  S.  831 ;  35  L.  J.  a  B.  262; 
L.  E.  1  a  B.  711  (Ex.  Ch.). 
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The  direction  to  fence  contained  in  sect.  52  of  the  Towns  Improye- 
ment  Act,  1847,  incorporated  in  the  Hyde  Improvement  Act,  1864,  is 
imperative;  and  where  the  commissioners  under  the  latter  Act  had 
neglected  to  fence,  whereby  the  plaintiffs  wife  was  injured : — Held 
(following  Hartnell  v.  The  Byde  CommissianerSy  1 1  "W.  E.  963),  that 
they  were  Hable.— 0Ar6y  v.  Hyde  Commisaionera  (186^),  12  W.  E.  1079; 
5  B.  &  S.  743 ;  33  L.  J.  Q.  B.  296;  10  Jur.  (N.  S.)  1048.  See  also 
Metccd/e  v.  ffethenngton,  11  Ex.  257 ;  24  L.  J.  Ex.  314. 

1816 
Obstmctioii  cm  Highway.— The  trustees  of  a  public  road,  who 
were  empowered  and  required  by  Act  of  Parliament  to  place  lamps 
along  the  road  if  they  should  think  necessary,  and  to  make  contracts 
for  tiie  cleansing  of  the  road,  and  to  take  a  night  toll  for  the  purpose 
of  enabling  them  to  light  and  watch  the  same,  were  held  not  liable  in 
an  action  upon  the  case  for  an  injury  suffered  by  an  individual  in 
crossing  the  road  at  night  by  falling  over  a  heap  of  scrapings  left  on 
the  roadside,  after  cleansing  the  road,  without  any  lights. — Harris  y. 
BaJcer,  4  M.  &  8.  27 ;  16  E.  E.  370. 

1882 

Iron  flap  let  into  Pavement— Liability  of  Vertry  for  Accident— 

The  plaintiff  slipped  on  an  iron  flap  let  into  the  pavement  of  the  street 
along  which  he  was  walking  and  broke  his  leg.  The  flap,  which 
covered  a  water-meter  used  by  the  vestry  for  watering  the  streets,  had 
been  worn  smooth  by  the  trafiBc.  By  18  &  19  Yict.  c.  120,  s.  96,  the 
highways,  pavements,  and  the  materials  thereof  are  vested  in  the 
vestry  as  surveyors  of  highways,  and  by  sect.  116  the  vestry  is 
empowered  to  water  the  streets.  Held,  on  appeal,  that  though  the 
defendants  were  in  possession  of  the  iron  flap  as  surveyors  of  high- 
ways, yet  they  were  also  owners  of  it,  as  a  vestry,  for  the  purpose  of 
watering  the  streets,  and  in  the  latter  capacity  were  liable  to  the 
plaintiff  for  the  injury  caused  by  the  defective  state  of  repair  of  the  flap. 
Judgment  of  Denman  and  Lopes,  JJ.,  afiBrmed.  White  v.  Hindley 
Local  Board  of  Heal4h,  23  W.  E.  651 ;  L.  E.  10  Q.  B.  219,  affirmed.— 
Blackmore  v.  Mile  End  Old  Town  Vestry,  30  W.  E.  740 ;  9  Q.  B.  D. 
451;  51  L.  J.  Q.  B.  496;  46  L.  T.  869. 

1900 
Local  Authority  —  Bemoving   Pence    alongside   Highway. 

— ^A  road  in  the  defendants'  district  ran  for  a  short  distance 
alongside  an  old  watercourse,  down  which  a  stream  formerly  flowed. 
In  times  of  floods  the  stream  overflowed  and  covered  the  road.  In 
1877  the  highway  authority  erected  a  fence  between  the  road  and  the 
stream  to  protect  persons  using  the  road  in  times  of  floods.    Sub- 
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sequently  the  Btream  was  diverted,  and  the  old  -wateroonrse  became 
dry  except  in  times  of  floods,  when  the  water  would  fill  the  water- 
oonrse and  cover  the  road.  In  1899,  the  fence  being  out  of  repair,  the 
defendants,  who  were  the  highway  authority,  removed  it.  Three 
weeks  afterwards  the  road  became  flooded,  and  the  plaintiffs  husband, 
while  driving  along  the  road,  drove  into  the  watercourse  and  was 
drowned.  The  jury  having  found  a  verdict  for  the  plaintiff,  held,  that 
there  was  evidence  upon  which  the  jury  were  justified  in  finding  that 
the  act  of  the  defendants  in  removing  the  fence  was,  in  the  circum- 
stances, an  act  of  misfeasance  which  caused  the  death  of  the  plaintiff's 
husband.— TTAyZer  v.  Bingham  Rural  Council,  17  T,  L.  B.  23 ;  [1901] 
1  a  B.  45 ;  64  J.  P.  771 ;  70  L.  J.  K  B.  207, 

1867 

Corporatioil— Laying  Chui  Pipefk—Where  an  action  cannot  be 
maintained  against  a  party  unless  there  has  been  personal  negligence 
on  his  part,  it  is  not  enough  to  show  that  he  has  ordered  work  to  be 
done,  not  necessarily  amoimtLDg  to  any  nuisance,  nor  causing  any 
injury,  but  in  the  course  of  which  an  injury  is  accidentally  inflicted, 
although  it  appears  that  he  did  not  give  any  special  direction  to  adopt 
a  particular  precaution  which  might  have  prevented  it ;  for  it  must  be 
taken  that  he  gave  general  directions  to  do  the  work  in  a  proper 
manner,  and  to  adopt  all  proper  precautions ;  and  the  neglect  of  any 
such  precaution,  even  assuming  it  to  be  negligence  which  might,  under 
ordinary  circumstances,  render  the  employer  legally  liable,  is  not  his 
personal  negligence,  so  that  he  would  not  be  liable  in  an  action  for  an 
injury  sustained  in  such  a  case  by  one  of  his  own  workmen,  or  in  a 
case  in  which  a  statutable  defence  was  raised  on  the  groimd  that  there 
was  no  negligence  on  the  part  of  the  defendant  **  otherwise  than  by  his 
servants  or  workmen." — 8coU  v.  Manchester  Corporation,  26  L.  J.  Ex. 
132 ;  2  H.  &  N.  204. 

1868 

Members  and  Officers  of  Local  Anthority  not  personally  liable 
to  an  Action. — Commissioners  acting  under  statutable  powers  are 
liable  for  injuries  arising  from  the  execution  of  works  which  they 
order,  and  which  are  defective  in  proper  precautions  against  danger, 
but  they  are  entitled  to  reimburse  themselves  out  of  the  rates. — Ruck 
v.  Williams,  3  H.  &  N.  308;  27  L.  J.  Ex.  357.  See  also  Itchin 
Roads  Co,  V.  Southampton  Local  Board,  28  L.  J.  Q.  B.  41 ;  6  W.  B. 
223 ;  Grocers'  Co,  v.  Donne,  3  Scott,  356 ;  3  Bing.  N.  0. 34 ;  2  Hodges, 
120 ;  5  L.  J.  0.  P.  307 ;  Hammond  v.  8t,  Pancras  Vestry,  43  L.  J.  C.  P. 
167  ;  L.  E.  9  C.  P.  316;  30  L.  T.  296;  22  W.  E.  826. 
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1897 

Negligence — Bepair  of  Highways— Steam  Boiler— Damage  to 
Gku-pipes. — A  highway  authority  used  for  the  purpose  of  the  repair 
of  the  streets  a  steam  roller,  which  injured  the  gas  mains  by  its 
weight,  and  there  was  an  escape  of  gas  into  the  sewer  which  resulted 
in  an  explosion  whereby  the  plaintiff  was  injured.  The  gas  mains 
were  at  such  a  depth  as  to  be  unhurt  by  ordinary  traffic.  Held,  that 
the  highway  authority  were  guilty  of  negligence  in  using  such  a 
roller.— i>rMcoW  v.  Poplar  Board  of  Works,  62  J.  P.  40. 

1874 

Statutory  Public  Duty— Negligence.— By  the  Metropolis  Local 
Management  Act,  1855,  s.  72,  certain  vestries  and  district  boards, 
incorporated  by  the  same  statute,  are  charged  with  the  duty  of  keep- 
ing the  sewers  in  their  respective  parishes  properly  cleared,  cleansed, 
and  emptied.  A.  was  the  occupant  of  a  house  in  the  parish  of  St.  Pan- 
eras  which  was  damaged  by  the  overflow  of  a  sewer  situate  within  the 
area  of  the  jurisdiction  exercised  by  the  vestry  of  that  parish,  but  of 
the  existence  of  which  sewer  the  vestry  were  not  aware,  and,  had  they 
been  so  aware,  would  have  been  unable  to  prevent  the  occurrence  of 
the  accident.  Held,  that,  in  the  absence  of  express  enactment,  a 
public  body  upon  whom  a  special  duty  is  imposed  by  statute  is  (no 
negligence  being  proved)  presumably  exempt  from  liability  to  com- 
pensate persons  injured  through  alleged  omissions  to  perform  the 
duty ;  and  that  therefore  the  plaintiff  could  not  maintain  an  action 
against  the  defendants  for  the  recovery  of  damages  for  the  injury  he 
was  proved  to  have  sustained- — Hammond  v.  St,  Pancras  Vestry,  22 
W.  E.  826;  43  L.  J.  0.  P.  157  ;  L.  B.  9  C.  P.  316;  30  L.  T.  296. 

1902 

Hegligenee— Local  Authority— ^Bemaking  Bead.— Plaintiff  was 
being  driven  to  his  house  in  a  hansom  cab  between  10  p.m.  and  11  p.m., 
at  the  beginning  of  April.  The  cab  was  driven  down  a  street  within 
the  defendants'  district  until  it  came  to  the  place,  at  the  end  of  the 
street,  where  B.  road  crossed  it  at  right  angles.  The  defendants,  who 
were  the  road  authority  and  also  the  sewer  authority,  had  in  the 
previous  March  by  their  workmen  opened  up  one  side  of  B.  road  for 
the  purpose  of  laying  a  sewer.  On  the  day  in  question  the  sewer  had 
been  laid  along  that  portion  of  the  road  which  lay  to  the  right  of  the 
junction,  and  the  road  had  been  recently  filled  in,  but  that  portion  of 
the  road  which  lay  to  the  left  was  still  up  and  was  fenced  off.  The 
driver  of  the  hansom  cab  accordingly  turned  down  B.  road  to  the  right, 
and,  finding  the  near  side  of  the  road  soft,  crossed  to  the  off  side,  and 
the  cab,  after  going  a  short  distance,  ran  against  a  heap  of  rubbish 
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about  six  feet  long  and  three  feet  lugh,  which  was  lying  on  one  side 
of  the  road.  The  cab  was  oyertamed,  and  the  plaintiff  sustained 
injuries.  The  heap  was  unlighted  and  unfenced.  Darling,  J.,  hdd 
that  the  plaintiff  had  only  given  eyidenoe  of  an  act  of  non-feasance, 
for  which  the  defendants  were  not  liable,  and  he  directed  judgment  to 
be  entered  for  the  defendants.  On  the  application  of  the  plaintiff  the 
Court  of  Appeal  ordered  a  new  tnaL  The  action  was  tried  a  second 
time  before  Mr.  Justice  Phillimore.  The  learned  judge  left  certain 
questions  to  the  jury,  which,  with  their  answers,  were  as  follows  :— 

(1)  Was  the  left  half  of  the  road  dangerous  to  traffic  P — ^Yes,  suffi- 
ciently to  warrant  the  driver's  crossing  from  the  near  to  the  off  side. 

(2)  If  so,  was  the  fiUed-up  trench  dangerous,  or  the  other  part  of  the 
road  ? — Both,  chiefly  the  trench.  (3)  Was  the  road  left  in  a  proper 
condition  by  the  defendants  after  the  sewer  was  completed? — Yes, 
properly  finished  at  the  time,  but  the  rain  spoilt  it.  (4)  Did  the 
cabman  go  to  the  off  side  owing  to  the  work  not  being  properly 
finished  ? — ^Yes.  (5)  Was  the  heap  put  on  the  road — (a)  by  the  direc- 
tion of  the  defendants  or  their  servants,  or  (b)  by  their  permission  ? — 
No.  Phillimore,  J.,  was  of  opinion  that  the  whole  case  turned  on  the 
answer  to  question  5,  and  directed  judgment  to  be  entered  for  the 
defendants.  The  plaintiff  applied  again  for  judgment  or  a  new  trial. 
It  was  contended  on  his  behalf  that  this  was  not  a  mere  case  of  non- 
feasance, but  a  case  of  misfeasance.  The  defendants  had  taken  the 
road  up,  and  had  then  left  it  in  a  dangerous  state,  which  amounted  to 
a  nuisance,  and  it  was  in  trying  to  avoid  that  nuisance  that  the 
plaintiff  was  injured.  The  answers  of  the  jury  amounted  to  a  finding 
of  misfeasance,  and  the  plaintiff  was  entitled  to  judgment  on  that 
finding.  Further,  the  defendants,  in  laying  down  this  sewer,  were 
acting  as  sewer  authority,  and  not  in  their  capacity  as  highway 
authority.  Although  it  was  undoubted  law  that  a  highway  autiiority 
could  not  be  held  liable  for  non-feasance,  it  was  well  established  that 
a  sewer  authority  could  be.  On  the  part  of  the  defendants  it  was 
contended — first,  that  the  answers  of  the  jury  did  not  amount  to  a 
finding  of  misfeasance ;  secondly,  that,  if  they  did,  the  Eiccident  which 
happened  to  the  plaintiff  was  not  so  connected  with  the  act  complained 
of  as  to  make  the  defendants  responsible ;  thirdly,  that  there  was  no 
evidence  to  support  a  finding  of  misfeasance.  The  Court  of  Appeal 
directed  judgment  to  be  entered  for  the  plaintiff  for  damages  to  be 
assessed.— 5uM  v.  Mayor  of  Shoreditch,  19  T.  L.  E.  64. 

1846 

Act  done  by  Commissioiiers— Contractor.— By  statute  3  Vict, 
c.  55,  s.  5,  no  act  of  the  Commissioners  of  the  Dartford  Creek  shall  be 
valid  unless  made  or  done  at  a  meeting  under  the  Act ;  and  all  tiie 
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powers  of  the  Act  shall  be  executed  by  the  majority  of  the  commis- 
sioners present  at  a  meeting,  not  less  than  three  being  present.  By 
sect.  12,  the  commissioners  shall  and  may  be  sued  in  the  name  of  their 
clerk.  The  commissioners  passed  resolutions,  that  their  engineer 
should  prepare  specifications  with  a  yiew  to  the  performance  of  a 
contract  for  certain  works,  and  that  tenders  should  be  invited  for  the 
same.  At  a  meeting  at  which  seven  commissioners  were  present  they 
unanimously  agreed  to  accept  a  tender  sent  in  by  B.  Three  commis- 
sioners only  were  named  in  the  contract  with  B.,  which  was  prepared 
by  their  secretary,  and  by  none  of  them  was  it  signed.  B.  did  the 
works  specified  in  the  contract  {inter  alia),  a  bank,  which  he  erected 
of  insufficient  materials.  Held,  first,  that  the  contract  was  made  in 
execution  of  the  office  of  the  commissioners,  and  that  work  done  under 
that  contract  was  work  done  by  them  as  commissioners,  for  which 
they  might  properly  be  sued  in  the  name  of  their  derk.  But,  secondly, 
that  the  bank  which  failed  being  a  part  of  the  works  specified  and 
described  in  the  contract,  B.,  the  contractor,  and  not  tikie  commis- 
sioners, was  liable  for  the  damage  done  to  the  plaintiff. — Allen  v. 
Eaytfford,  16  L.  J.  Q.  B.  99 ;  7  Q.  B.  960;  4  Eailw.  Gas.  104 ;  10 
Jur.  92. 
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Public  Entertainment  for  Hire  in  an  Enclosnre  attended  by  a 
Hob. — ^The  Court  will  restrain  a  person  from  giving  for  hire  public 
entertainments  of  such  a  description  as  that  they  cause  a  low  rabble  to 
assemble  in  the  neighbourhood  for  the  purpose  of  hearing  and  seeing 
parts  of  the  entertainments  gratis  from  the  outside  of  the  enclosiire  in 
which  the  entertainments  are  given. — WcUker  y.  Brewster,  16  "W.  E.  69; 
37  L.  J.  Oh.  83 ;  L.  B.  6  Eq.  25;  17  L.  T.  136. 

1834 
Crowd  OOUecting  on  Footway.— If  a  party  having  a  house  in  a 
street  exhibit  effigies  at  his  windows  and  thereby  attract  a  crowd  to 
look  at  them,  which  causes  the  footway  to  be  obstructed  so  that  the 
public  cannot  pass  as  they  ought  to  do,  this  is  an  indictable  nuisance, 
and  it  is  not  at  all  essential  that  the  effigies  should  be  libellous ;  and, 
eemble,  that  it  is  not  necessary  to  show  that  the  crowd  consisted  of  idle, 
disorderly,  and  dissolute  persons.  Where  a  defendant,  indicted  for  a 
nuisance,  conducted  his  own  case,  the  judge,  at  the  conclusion  of  the 
case  on  the  part  of  the  prosecution,  warned  him  that  if  he  called  a 
witness,  or  read  any  letter  or  paper  not  already  in  evidence,  or  opened 
new  facts,  the  counsel  for  the  prosecution  would  have  a  right  to 
reply.— Bex  v.  Carlile,  6  C.  &  P.  637. 
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1883 

Nuisanoe— Theatre-^oUectmg  Crowd.— B.,  in  August,  1892, 
took  a  house  in  Wych  Street,  the  door  of  which  adjoined  the  pit  door 
of  the  Globe  Theatre,  and  opened  a  lodging-house  foy  working  men. 
The  Globe  Theatre  had  been  used  as  a  theatre  for  more  than  twenty 
years.  The  defendant  P.  became  lessee  of  the  theatre,  and  on  the 
13th  February  opened  it  with  a  piece  which  turned  out  very  popular, 
and  a  crowd  assembled  at  the  pit  door  before  it  was  opened  in  order"  to 
get  places.  B.  brought  an  action  to  restrain  the  defendant  from 
causing  a  nuisance  by  attracting  this  crowd  and  so  blocking  up  the 
access  to  the  plaintiffs  premises,  and  now  moved  for  an  injunction. 
The  Court  held,  upon  the  eyidence,  that  the  crowd  at  the  time  the 
action  was  brought  u^ed  to  begin  to  assemble  about  two  hours  before 
the  doors  were  open,  and  for  a  great  part  of  the  time  formed  a  serious 
obstruction  to  the  access  to  the  plaintifE's  premises.  Before  the 
motion  weis  heard  both  parties  had  applied  to  the  police,  and  the  police 
had  taken  the  matter  into  their  own  hands,  and,  by  placing  additional 
officers  at  the  door,  had  so  regulated  the  crowd  as  to  remove  the 
nuisance.  Held,  that  the  defendant  had  committed  a  nuisance  by 
holding  a  performance  which  caused  the  crowd  to  assemble,  though  he 
had  not  in  any  way  invited  persons  to  come  before  the  doors  were  open, 
and  that  the  plaintiff  was  entitied  to  bring  her  action;  but,  as  the 
nuisance  was  already  abated,  there  was  no  need  for  an  injxmction,  and 
no  order  should  be  made  except  that  the  defendant  pay  the  costs  of 
the  action.  The  hearing  of  the  motion  was,  by  consent,  treated  as  the 
trial  of  the  action.— barter  v.  Penley,  68  L.  T.  662 ;  62  L.  J.  Ch.  623 ; 
[1893]  2  Ch.  447. 

1888 

Nnisance— Collection  of  Crowd— Ii\jimotion.— The  plaintiffs, 
who  were  the  owners  and  occupiers  of  Court  Farm,  Epsom,  asked  for 
an  injunction  to  restrain  the  defendants  from  collecting,  or  causing  to 
be  collected  together,  in  or  about  certain  works  which  were  being 
carried  on  by  the  defendants  upon  lands  adjacent  to  the  plaintiffs' 
farm,  large  numbers  of  disorderly  persons  without  providing,  by 
means  of  proper  fences  or  walls,  for  the  protection  of  the  plaintiffs* 
land  from  injury  or  trespass.  Heldy  that  there  was  no  case  for  an 
interlocutory  injunction  against  the  defendants. — Cha^e  y.  Lcndon 
County  Council,  14  T.  L.  E.  177 ;  62  J.  P.  184. 

1832 

Plgeon-shootiiLg— Inclosed  Oronnd— Crowd.— A  person  kept  an 
inclosed  ground  (near  several  inhabited  houses)  for  profit,  in  causing  it 
to  be  used  by  others  for  amusement  in  firing  at  a  target  and  shooting 
pigeons.    This  practice  collected  a  number  of  vagabonds  outside,  who 


Digitized  by 


Google 


NUISANCES  (on  HIGHWAYS).  881 

resorted  thither  for  the  purpose  of  firing  at  such  birds  as  were  missed, 
or  only  partially  wounded,  by  those  who  fired  in  the  inclosure.  These 
latter  persons  fired  near  the  highway  in  all  directions,  and,  most  of 
them  being  unskilful,  they  caused  much  danger  to  the  passengers  and 
the  inhabitants  of  the  adjoining  houses.  Held,  that  the  person  who 
kept  the  inclosed  land  was  liable  to  be  indicted  for  a  nuisance,  although 
the  persons  without  had  collected  against  his  will,  their  collecting 
being  a  natural  if  not  an  inevitable  consequence  of  his  act  for  his  own 
profit— iJca;  y.  Moore,  1  L.  J.  M.  0.  30;  3  B.  &  Ad.  184. 

1896 
Cabs  aBSembling — Il\jimotioiL — ^Where  cabs,  under  the  direction  of 
the  police  authorities,  assembled  in  P.  Ghurdens  every  night  between 
9  and  11  p.m.  for  the  purpose  of  taking  persons  home  from  an  exhibi- 
tion : — The  Court  refused  on  motion  to  grant  an  injunction  against  the 
defendants,  the  proprietors  of  the  exhibition. — Oermaine  v.  London 
Exhibiiions,  lAmtd.,  76  L.  T.  101. 

1890 
Crowds — Cab— Whistlings — dnb.— A  proprietary  club  was  estab- 
lished at  which  entertainments  consisting  of  pugilistic  encounters  were 
given,  which  caused  the  collection  of  large  crowds  outside  the  club. 
The  noise  of  the  shouting  of  the  crowd,  and  the  frequency  on  all  nights 
and  until  early  in  the  morning  of  whistling  from  the  club  for  cabs, 
which,  in  their  turn,  created  much  noise  in  driving  to  the  club,  pre- 
vented the  tenants  and  occupiers  of  adjoining  houses  from  sleeping  at 
night.  In  an  action  brought  by  the  owners,  lessees,  and  occupiers  of 
a  neighbouring  house  against  the  proprietor  of  the  club  i—Hdd,  that 
the  nuisance  from  the  crowds  and  cabs  was  the  reasonable  and  pro- 
bable consequence  of  the  defendant's  acts,  and  that  an  injimction 
ought  to  issue  to  restrain  it,  as  well  as  the  whistling  for  cabs  during 
certain  hours.— .SeZtomy  v.  Wells,  39  W.  £.  158;  63  L.  T.  635; 
7  T.  L.  E.  135. 

1898 

Nuisance— Exhibition  of  Pbonograpli'-Crowd  in  Street— TTo^' 
staff  Y.  Edison  BeU  Fhonograph  Co.,  10  T.  L.  E.  80. 

1868 
Whether  works  within  Statntory  Powers  —  Excessive  or 
defectiye  execution  of  works.— By  the  Eegent's  Canal  Act,  the 
company  were  to  make  and  maintain  a  reservoir  as  delineated  in  a 
plan  deposited  with  the  clerk  of  the  peace  showing  the  lines,  and  with 
a  section  showing  the  levels  thereof*  Held,  that  the  section  as  well  as 
the  plan  was  incorporated  in  the  Act,  and  that  thereby  a  vertical  as 
well  as  a  lateral  limit  was  prescribed.  But  any  adjoining  landowner  is 
not  entitled  to  an  injunction  to  restrain  the  company  from  doing  some* 
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thing  wliich  does  not  appear  in  the  plan  and  section,  unless  he  shows 
injury,  actual  or  potential,  to  himself.  In  such  a  case  the  Attorney- 
General  only  can  move  against  the  company. — Ware  v.  Begeafa  Canal 
Co.,  7  W.  E.  67 ;  3  De  O.  &  J.  212 ;  28  L.  J.  Ch.  153 ;  6  Jur.  (N.  S.)  26. 

"Where  a  nuisance  is  caused  by  any  act  which,  independently  of  the 
statute,  would  haye  given  a  cause  of  action  to  any  person,  a  public 
body  may  be  made  liable  in  damages,  or  be  restrained  by  injunction, 
imless  they  can  show  a  justification  under  the  powers  of  the  statute. — 
Olo88op  V.  ffeaton  and  laleworth  Local  Board,  49  L.  J.  Ch.  89;  12 
Ch.  D.  102;  40  L.  T.  736;  S,  P.,  National  Telephone  Co,  v.  Baker 
(1880),  62  L.  J.  Ch.  699;  [1893]  2  Ch.  186;  68  L.  T.  283;  57 
J.  P.  373. 

A  public  body  was  authorized  by  Act  of  Parliament  to  construct  and 
maintain  a  system  of  sewers  and  drains,  and  was  enabled  by  com- 
pulsory purchase  to  obtain  the  necessary  lands  for  the  erection  of 
works  in  a  specified  spot  for  the  purification  of  the  sewage,  and  for  the 
conveyance  of  the  e£Quent  sewage-water  along  a  specified  course 
terminating  in  a  specified  spot.  The  public  body  was  also  prohibited 
from  allowing  the  sewage  to  be  discharged  into  a  river  imtil  after  it 
had  been  subjected  to  a  process  of  purification  prescribed  by  the  Act. 
Held,  that  so  long  as  the  public  body  complied  with  the  require- 
ments of  the  Act,  they  were  not  liable  to  an  action  for  a  nuisance  in 
discharging  the  effluent  sewage- water  into  the  river  at  the  authorized 
place. — Lea  Conservancy  Board  v.  Hertford  Corp*  (1884),  1  Cab.  &  E. 
299 ;  48  J.  P.  628. 

Land  authorized  to  be  taken  by  a  railway  company  under  a  special 
Act  for  the  purpose  of  a  cattle  station  was  so  used  witibout  negligence. 
The  user  would  have  been,  but  for  the  Act,  an  actionable  nuisance. 
Held,  that  the  company  could  not  be  restrained  from  using  the  land 
for  purposes  expressly  authorized  by  statute,  and  that  the  case  was 
different  from  that  of  the  permissive  powers  in  Metropolitan  A9ylum$ 
District  v.  Hill  (29  W.  E.  617).  Decision  of  the  Court  of  Appeal 
(33  W.  E.  762)  reversed.  L.  B.  &  8.  C.  BaU.  v.  Truman  (1885),  34 
W.  E.  657;  55  L.  J.  Ch.  354;  11  A.  C.  45;  54L.  T.  250;  50  J.  P. 
388  (H.  L.,  E.). 

1860 

Breaking  up  withont  Parliamentary  Powers.— Town  commis- 
sioners empowered  by  statute  to  light  the  public  streets  with  gas,  and 
to  break  up  the  footways  and  carriage-ways  for  laying  down  the  gas 
pipes,  and  to  enter  into  contracts  with  other  companies  to  execute  such 
works,  cannot  confer  on  a  private  gas  company  not  having  any  parlia- 
mentary powers  authority  to  break  up  the  footways  or  carriage-ways 
for  the  purpose  of  laying  down  service  pipes  from  private  houses  and 
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oonnectmg  them  with  the  main  pipes.  A  householder  who  gives 
directions  to  have  such  works  done  for  the  purpose  of  lighting  his 
house  with  gas  is  liable  to  be  convicted  as  a  principal  giving  orders  to 
commit  a  nuisance. — B,  v.  The  Longton  Oas  Co,,  2  E.  &  E.  651 ; 
29  L.  J.  M.  C.  118 ;  2  L.  T.  14 ;  24  J.  P.  214 ;  8,  C.  mm.  R.  v.  Knight, 
8  W.  E.  293. 

1894 
Absence  of  Direct  Evidence  as  to  canse  of  X^jury— Contributory 
Hegligence.~The  defendants  were  the  owners  of  a  low  wall,  eighteen 
inches  high,  immediately  abutting  upon  a  public  highway.  On  the 
top  of  the  wall  was  a  row  of  sharp  spikes  which,  as  the  jury  found, 
was  a  nuisance  to  the  highway.  The  plaintiff,  a  little  girl,  was  found 
standing  on  the  highway  by  the  wall  with  her  arm  bleeding  from  a 
wound  such  as  might  have  been  caused  by  her  falling  upon  the  spikes. 
No  person  witnessed  the  action.  The  plaintiff  sujdd  the  defendants  for 
damages  for  the  injury  sustained.  At  the  trial  the  plaintiff  was  not 
called  as  a  witness,  nor  was  any  other  evidence  than  the  above  given 
aa  to  how  the  accident  happened,  except  that  of  a  witness  who  shortly 
before  the  accident  saw  the  plaintiff  climbing  upon  the  wall  and  told 
her  to  get  down,  which  she  did.  Htldf  that  there  was  evidence  to  go 
to  the  jury  that  the  nuisance  was  the  cause  of  the  plaintiff's  injury. — 
Fmna  v.  Clare  &  Co,,  [1896]  1  Q.  B.  199. 

1889 
Heap  of  Earth  near  Highway— Horse  frightened— Evidence.— 

In  an  action  for  a  nuisance  it  appeared  that  the  plaintiff  was  driving 
at  night  in  a  cart  drawn  by  a  horse  along  a  public  highway,  when  the 
horse  shied  at  a  heap  of  earth  and  refuse  placed  by  the  defendants  on 
their  land  adjoining  the  highway,  and  the  cart  was  upset  and  the 
plaintiff  injured.  Evidence  was  tendered  by  the  plaintiff  to  prove 
that  other  horses  had  shied  at  the  heap  on  the  same  day.  Held,  that 
if  the  heap  was  of  such  a  nature  as  to  be  dangerous  by  causing  horses 
passing  on  the  highway  to  shy,  it  was  a  public  nuisance,  and  that  the 
evidence  showed  that  the  heap  was  likely  to  cause  horses  to  shy,  and 
was  therefore  admissible. — Brown  v.  Eastern  and  Midlands  Bail,,  22 
a  B.  D.  391 ;  68  L.  J.  Q.  B.  212  (C.  A.).  Affirming,  60  L.  T.  266  ; 
63  J.  P.  342. 

1806 
Unloading  Waggon  in  Public  Street— A  waggoner,  occupying  one 
side  of  a  public  street  in  a  city  before  his  warehouses,  in  loading  and 
unloading  his  waggons  for  several  hours  at  a  time  both  day  and  night, 
and  having  one  waggon  at  least  usually  standing  before  his  ware- 
houses, 80  that  no  carriage  could  pass  on  that  side  of  the  street,  and 
sometimes  even  foot-passengers  were  incommoded  by  cumbrous  goods 
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lying  on  the  ground  on  the  same  side  ready  for  loading,  is  indictable 
for  a  public  nuisance,  although  there  was  room  for  two  carriages  to 
pass  on  the  opposite  side  of  the  street. — Bex  y.  Bussell,  6  East,  427  ;  2 
Smith,  424 ;  8  R.  R.  506. 

It  is  an  indictable  offence  for  stage  coaches  to  stand  plying  for 
passengers  in  the  public  streets. — Bex  v.  Cross  (1812),  3  Camp.  224 ; 
13  R.  R.  794. 

It  is  an  indictable  offence  for  a  timber  merchant  to  cut  logs  of 
timber  in  the  street  adjoining  his  timber  yard,  though  he  should  nofc 
be  able  otherwise  to  get  them  into  his  premises  or  to  carry  on  his 
business  there.— -fi^  v.  Jones  (1812),  3  Camp.  229 ;  13  E.  R.  797. 

Indictment  for  setting  a  person  on  the  footway  to  distribute  hand- 
bills quashed,  on  the  ground  that  the  matter  was  not  indictable. — 
Bex  7.  Sarmon  (1758),  1  Burr.  516. 

The  primary  object  of  a  public  street  is  the  free  passage  of  the 
public,  and  anything  which  obstructs  that  free  passage  without  reason- 
able necessity  is  a  nuisance  and  may  be  restrained.  In  a  case  of 
doubt  the  right  of  a  private  individual  to  carry  on  his  business  by 
means  of  the  street  must  give  way  to  the  public  right  of  using  the 
street.  Per  Vaughan  Williams,  L.  J. : — The  mere  fact  that  the  width 
of  a  roadway  is  temporarily  reduced  by  the  user  of  it  by  an  individual 
does  not  necessarily  make  that  user  unlawful  or  the  obstruction, 
caused  an  unlawful  obstruction.  To  ascertain  whether  a  particular 
user  is  reasonable  and  lawful  it  is  necessary  to  consider  all  the  facts 
of  the  case.  The  appropriation  by  a  tradesman  of  half  of  a  highway 
for  several  hours  in  each  day  for  the  purpose  of  loading  and  unloading 
goods  to  and  from  his  vans : — ffeld,  not  to  be  a  reasonable  user  of  the 
highway. — Att.-Gen,  y.  Brighton  and  Hove  Co-operative  Supply  Asso^ 
ciation,  69  L.  J.  Oh.  204 ;  [1900]  1  Oh.  276;  81  L.  T.  762 ;  48  W.  E. 
314  (0.  A.). 

1872 

Water  dropping  from  Bridge  over  Highway.— By  18  &  19  Yict. 
c.  121,  s.  8,  the  word  "nuisances"  shall  include  "any  premises  in 
such  a  state  as  to  be  a  nuisance  or  injurious  to  health."  A  complaint 
was  made  against  the  appellants  (a  railway  company),  under  the  above 
statute,  in  respect  of  a  "nuisance "  alleged  to  exist  in  and  upon  their 
premises,  a  railway  bridge  crossing  over  a  public  street,  by  reason  of  a 
want  of  proper  and  sufficient  means  to  prevent  the  percolation  and 
overflow  of  water  upon  persons  passing  under  or  near  to  the  said 
premises.  It  was  proved  that  during  rainy  weather,  and  for  some 
time  afterwards,  the  water  in  a  dirty  state  percolated  through  the 
bottom  of  the  bridge,  which  was  formed  of  wooden  planks,  and  fell 
upon  the  persons  passing  along  the  street.    Hdd,  that  although  there 
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might  he  a  nuisance  in  respect  of  which  the  appellants  were  liable  to 
be  indicted,  they  were  not  liable  to  be  proceeded  against  under  this 
Act,  inasmuch  as  the  word  **  nuisances  "  in  sect.  8  must  be  read  in  the 
sense  of  nuisances  injurious  to  health,  and  the  percolation  of  water  as 
above  mentioned  could  only  be  said  to  be  indirectly  a  nuisance 
injurious  to  health.— G^.  W.  Bail,  v.  Bishop,  41  L.  J.  M.  C.  120 ;  L.  E. 
7  Q.  B.  550 ;  26  L.  T.  905 ;  20  W.  E.  969.  Distinguished  in  Bishop 
Auckland  Local  Board  v.  BisTiop  Auckland  Iron  Co,,  31  "W.  E.  288;  52 
L.  J.  M.  C.  38 ;  10  a  B.  D.  138 ;  48  L.  T.  223. 

1830 

Indictment  for  Hnisance  on  Highway — Question  for  Jury. — 

Whether,  upon  an  indictment  for  nuisance  by  obstructing  a  highway, 
it  be  a  proper  question  for  the  jury  whether  the  general  benefit  to  the 
public  by  the  obstruction  be  equivalent  or  superior  to  the  incon- 
veniences which  thereby  result  to  some  of  the  public — quosre,  A  local 
Act  gave  power  to  lay  waggon-ways  along  or  across  any  of  the  roads 
specified,  on  condition  that  the  parties  who  did  so  should  keep  such 
roads  in  repair  for  twenty  yards  on  each  side.  Held,  that  where 
there  would  not  be  twenty  yards  on  each  side  of  the  waggon-way, 
there  was  no  power  to  lay  one  on  that  part  of  the  road.  A  local 
temporary  Act  gave  power  to  lay  a  waggon- way.  Whether,  on  the 
expiration  of  such  Act,  the  power  to  continue  the  waggon-way  ceased ; 
or  whether,  as  in  the  case  of  a  licence  executed,  the  waggon-way, 
having  been  legally  laid  on,  might  be  continued — qtiasre, — Bex  v. 
Morris,  9  L.  J.  (0.  S.)  K.  B.  55  ;  1  B.  &  Ad.  441. 

1868 

La3ring  down  Pipes. — A  company  was  incorporated  by  Act  of  Par- 
liament for  suppljdng  the  town  of  S.  with  gas.  Afterwards  a  joint- 
stock  company,  registered  under  7  &  8  Vict.  c.  110,  was  formed  for  the 
same  purpose,  and,  with  the  permission  of  the  Board  of  Surveyors  of 
Highways  of  S.  (5  &  6  Will.  4,  c.  50),  commenced  to  break  up  the 
streets  for  the  purpose  of  laying  down  their  pipes.  Upon  information 
and  biU  by  the  former  company  against  the  joint-stock  company, 
diarging  a  public  nuisance  and  private  damage,  the  Court  refused  to 
restrain  the  latter  company  from  proceeding  with  their  works,  upon 
the  groimd  that  the  damage  was  trivial  and  temporary  (Knight- 
Bruce,  L.  J.,  dissenting).  The  same  principles  will  guide  the  inter- 
ference of  the  Court  by  injunction  in  the  cases  both  of  public  and 
private  nuisance — namely,  the  inadequacy  of  the  legal  remedy  for 
injury  to  property.  Whether  the  legislature,  by  not  placing  gas  com- 
panies within  the  exception  of  sect.  2  of  the  7  &  8  Yict.  c.  114,  con- 
templated that  gas  companies  incorporated  under  the  provisions  of 
that  Act  might  lawfully,  with  the  permission  of  the  board  of  surveyors 
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of  Hghways  and  other  local  authorities,  break  up  streets  and  highways 
for  the  purpose  of  laying  down  their  pipes — qncere, — AU,'Oen,  v. 
Sheffield  Oaa  Comumers  Co.,  22  L.  J.  Oh.  811 ;  3  De  a.  M.  &  a.  304; 
17  Jut.  677. 

1882 
Illegal  Act— Lyury  to  Public— Highway.— When  an  illegal  act 
is  being  committed  which  in  its  nature  may  tend  to  the  injury  of  the 
public  (c.^r.,  an  interference  with  a  public  highway  or  a  navigable 
stream),  the  Attorney-General  can  maintain  an  action  on  behalf  of  the 
public  to  resti'ain  the  commission  of  the  act  without  adducing  any 
evidence  of  actual  injury  to  the  public,  and  in  such  a  case  an  injunc- 
tion will  be  granted  with  costs,  although  no  evidence  of  actual  injury 
is  given.  AtL-Oen.  v.  G.  E.  Bail.  Co.  {21  W.  R.  759),  considered.— 
Ait'Oen.  v.  Shrewsbury  {Kingaland)  Bridge  Co.,  30  W.  E.  916;  21 
Ch.  D.  752 ;  51  L.  J.  Ch.  746;  46  L.  T.  687. 

1863 

Local  Authorities  exercising  Statutory  Powers — ^Eight  to 
break  up  Public  Ways. — The  Court  will  not  restrain  the  proper 
local  authorities  from  exercising  powers  given  them  by  Act  of  Parlia- 
ment merely  because  inconvenience  may  be  thereby  caused  to  indi- 
viduals, if  the  inconvenience  is  such  as  must  have  been  necesssirily  in 
the  contemplation  of  Parliament  when  the  Act  was  passed. — Biddulph 
V.  St.  George\  Hanover  Square,  11  W.  E.  739;  3  De  O.  J.  &  S.  493; 
33  L.  J.  Ch.  411 ;  8  L.  T.  44,  558;  9  Jur.  (N.  S.)  953. 

The  Improvement  Commissioners  of  the  town  of  C,  in  whom  the 
pavements  of  all  thoroughfares  were  vested,  contracted  with  the  de- 
fendants to  light  the  town  with  gas.  The  defendants,  a  company 
incorporated  under  the  Companies  Act,  1862,  and  without  parlia- 
mentary powers,  proceeded  to  break  up  the  pavements  in  order  to  lay 
their  pipes,  and  continued  to  do  so  after  the  rescission  of  the  contract 
in  consequence  of  their  default.  A  bill  and  information,  in  which  a 
rival  gas  company  which  had  for  many  years  lighted  the  town  were 
plaintiffs  and  informants,  was,  during  the  existence  of  the  contract, 
filed  to  restrain  them  from  doing  so,  but  it  was  held  (discharging  the 
decree  of  Malins,  V.-C),  that  in  the  absence  of  all  proof  of  injury  to 
the  property  of  the  plaintiffs,  and  of  all  evidence  that  injury  was 
sustained  by  the  public,  the  nuisance  was  of  too  temporary  and  trivial 
a  character  to  justify  the  interference  of  this  Court  by  injunction. 
The  Att.'Oen.  v.  The  Sheffield  Oas  Consumers  Co.,  3  De  O.  M.  &  G. 
304,  treated  as  a  binding  authority  and  followed. — The  Aft-Oen.  v. 
The  Cambridge  Consumers  Oas  Co.  (1869),  L.  E.  6  Eq.  282 ;  L.  E. 
4  Ch.  71 ;  38  L.  J.  Ch.  94,  101;  19  L.  T.  117,  508;  17  W.  E.  145; 
33  J.  P.  20,  147. 
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1900 

Tramway  crossing  Highway— Huisance—Iiyimction.— The  soil 
of  roads  is  vested  in  a  highway  authority  simply  to  the  extent  neces- 
sary for  the  purpose  of  preserving  and  maintaining  and  using  them  as 
roads.  A  highway  authority  has  no  general  power  to  break  up  a  road ; 
so  that  permission  given  by  a  highway  authority  for  a  tramway  to 
cross  a  highway  is  of  no  effect  when,  in  the  opinion  of  the  Court,  the 
crossing  is  a  nuisance.  Semhk,  otherwise  if  no  nuisance  is  proved. 
The  principles  upon  which  the  Court  proceeds  to  diBCovor  whether  or 
not  a  nuisance  has  been  committed  on  a  highway  explained. — Att.^ 
Gen,  V.  Barker,  85  L.  T.  245. 

1902 

Tramway— Repair  of  Eoad— Dangerous  Condition.— The  plain- 
tiff, while  driving  along  that  part  of  a  street  on  which  a  tramway  was 
laid,  was  thrown  and  injured.  The  surface  of  the  granite  setts  with 
which  the  street  was  paved  had  become  worn  and  slippery,  and  the 
road  authority  had  given  the  tramway  company  notice  to  sand  that 
part  of  the  street.  In  an  action  against  the  tramway  company  to 
recover  damages  for  personal  injuries,  the  jury  found  that  the  part  of 
the  pavement  for  which  the  company  was  responsible  was  slippery  and 
unfit  for  traffic ;  that  it  was  a  danger  and  annoyance  to  ordinary  traffic 
and  a  nuisance ;  that  the  plaintiff  was  injured  by  reason  of  such  con- 
dition of  the  roadway ;  that  the  accident  was  not  due  to  improper 
construction  or  improper  maintenance,  but  to  the  omission  of  reason- 
able precautions,  such  as  sanding  to  prevent  the  pavement  from 
becoming  slippery,  the  company  not  being  negligent  in  the  construc- 
tion or  maintenance,  but  in  the  omission  to  sand.  They  accordingly 
found  a  verdict  for  the  plaintiff.  Ileldy  that  it  was  the  duty  of  the 
tramway  company,  under  sect.  28  of  the  Tramways  Act,  1870,  when 
the  pavement  of  that  part  of  the  road  for  which  they  were  responsible 
became  worn  so  as  to  become  dangerous  to  traffic,  to  restore  and 
maintain  the  road  in  good  condition,  either  by  sanding  it  or  by  other 
means. — Dublin  United  Tramways  Co,  v.  Fitzgerald,  19  T.  L.  E.  78 
(H.  L.,  I.). 

1901 

Footbridge— Eight  of  Member  of  Publio  to  erect  New  Bridge.— 

A  person  who  is  merely  entitled  as  one  of  the  public  to  use  a  highway 
has  no  right  to  enter  on  the  plaintiff's  land  and  construct  on  it  a  per- 
manent footbridge  because  an  old  footbridge  forming  part  of  the 
highway  has  been  allowed  to  decay  and  disappear.  Such  acts  amount 
to  a  trespass,  and  do  not  fall  within  the  doctrine  of  abating  a  nuisance. 
--Camphdl'Davya  v.  Lloyd,  70  L.  J.  Ch.  714  (C.  A.). 
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1901 

Erection  of  TTrinaL — The  Court  ordered  the  defendants  to  remove 
a  urinal  which  they  had  erected  in  a  court,  which  was  a  public 
thoroughfare  for  foot-passengers,  so  close  to  the  plaintiff's  warehouse 
as  to  cause  a  nuisance  to  him. — Pariah  v.  Mayor  of  London,  18  Times 
L.  B.  63. 

1888 

Nuisance  caused  by  Act  of  Strangers.— When  property  abutting 
on  a  highway  becomes  through  the  wrongful  act  of  strangers  a  nuisance 
to  the  public  lawfully  using  the  highway,  the  owner  of  such  property 
has  a  duty  cast  upon  him  from  the  moment  he  becomes  aware  of  the 
danger  to  take  steps  to  prevent  his  property  becoming  a  source  of 
injury  to  the  public— >Si7i;er<on  v.  MarrioU,  59  L.  T.  61 ;  62  J.  P.  677. 

1898 

Highway — Ac^oining  Fence  defectiye. — The  defendant  was  the 
owner  of  a  piece  of  waste  ground  separated  from  a  highway  by  a  fence 
belonging  to  him.  A  child  who  was  passing  along  the  highway  put 
his  foot  upon  the  fence  in  order  to  look  at  some  boys  who  were  playing 
in  the  adjoining  ground,  when  the  fence,  in  consequence  of  its  ruinous 
condition,  came  down  and  injured  him.  In  an  action  by  the  child  to 
recover  damages  for  personal  injuries : — Held,  that  the  action  was 
maintainable,  as  the  fence  in  its  ruinous  condition  constituted  a  danger 
to  those  lawfully  using  the  highway,  and  therefore  amounted  to  a 
nuisance,  and  the  nuisance  was  the  cause  of  the  injury. — Harrold  v. 
Watney,  46  W.  R.  642;  67  L.  J.  Q.  B.  771 ;  [1898]  2  Q.  B.  320 ;  78 
L.  T.  788  (0.  A.). 

1883 

Power  of  Local  Authority  to  make  Orders  for  Eemoval  of  Signs. 
— 6  Will.  4,  c.  XXV.,  8.  82,  provides  that  the  occupiers  of  the  houses  in 
the  town  of  Crediton  shall,  within  fourteen  days  of  receiving  notice  in 
writing,  cause  all  signs  and  projections  affixed  to  their  houses,  which 
in  the  judgment  of  the  commissioners  elected  for  the  purpose  of  carry- 
ing the  Act  into  execution,  shall  be  considered  public  annoyances  or 
nuisances  by  reason  of  their  projecting  into  or  encroaching  upon  or 
otherwise  annoying  or  endangering  the  public  passage  along  any  of  the 
streets  within  the  town,  to  be  taken  down,  removed,  or  carried  away  or 
otherwise  altered ;  and  in  case  such  occupier  shall  neglect  or  refuse  to  do 
so,  then  the  commissioners  may  cause  the  same  to  be  forthwith  done  by 
any  person  acting  under  their  authority.  The  commissioners  passed  a 
resolution  that  fourteen  days'  notice  should  be  given  to  the  defendant 
requiring  him  to  remove  a  sign  projecting  into  the  High  Street,  Crediton, 
which,  in  the  opinion  of  the  commissioners,  was  annoying  and  dan- 
gerous to  the  public  passage  along  the  street.      Such  notice  was 
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accordingly  given  by  the  clerk  to  the  commissionors  to  the  defendant. 
He  refused  to  remove  the  sign,  and  resisted  its  removal  by  the  servants 
of  the  commissioners.  In  an  action  for  an  injunction  to  restrain  the 
defendant  from  interfering  with  the  commissioners,  their  servants  and 
agents,  in  the  execution  of  their  duties : — Held^  that  the  commissioners 
were  not  bound  to  act  as  a  court,  but  only  to  give  the  defendant  four- 
teen days*  notice  to  remove  the  sign;  that  the  defendant's  proper 
course,  if  he  wished  to  raise  an  objection  to  the  requisition,  was  to  ask 
the  commissioners  for  an  opportunity  of  being  heard  in  opposition ; 
that,  as  he  had  not  taken  that  course,  he  had  lost  his  right  (if  any)  to 
object ;  and  that,  accordingly,  the  injunction  ought  to  be  granted. — 
AH.'Oen.  v.  HoopeVy  69  L.  T.  340 ;  [1893]  3  Ch.  483  ;  63  L.  J.  Oh.  18  ; 
57  J.  P.  564. 


OBSTBUOTION'.       {See    also    Bicycles;    Extraoedinaky 
Traffic;  Locomotives;  Nuisances;  Offences.) 
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(4)  Proceedings 411 


(1)  What  amounts  to. 

1868 

Enoroachments  generally. — Defendant  was  convicted,  under 
sect.  69  of  statute  5  &  6  Will.  4,  c.  50,  for  encroaching  on  a  carriage- 
way by  building  a  cottage  within  fifteen  feet  of  the  centre  thereof. 
The  cottage  stood  upon  ground  within  fifteen  feet  of  that  portion  of 
the  highway  which  was  repaired  with  hard  materials,  but  the  ground 
had  been  inclosed  before  the  passing  of  the  statute.  Held,  that  the 
summary  jurisdiction  of  justices  under  sect.  69  applied  only  to  recent 
encroachments,  and  therefore  the  conviction  was  quashed.  By  sect.  2 
of  statute  20  &  21  Vict.  c.  43,  a  party  dissatisfied  with  the  determina- 
tion  of  the  justices  may  apply  for  a  case  within  three  days  after  the 
same ;  and  by  sect.  3,  "at  the  time  of  making  such  application,'*  shall 
enter  into  a  recognizance  to  prosecute  the  appeal.  Held,  that  an  appel* 
lant,  having  applied  for  a  case  at  the  time  of  the  determination,  might 
enter  into  a  recognizance  within  three  days  after. — Chapman  v.  Jlohiri' 
son,  5  Jur.  (N.  S.)  434 ;  1  El.  &  El.  25 ;  28  L.  J.  M.  C.  30 ;  7  W.  R.  12. 

By  sect.  51  of  27  &  28  Vict.  c.  101  (Highway  Act,  1864),  it  is 
enacted  that,  if  any  person  shall  encroach  by  making  any  hedge  or 
other  fence  on  the  side  of  any  carriage-way,  or  within  fifteen  feet  of 
the  centre  thereof,  he  shall  be  subject  on  conviction,  &c.,  notwith- 
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standing  that  the  whole  space  of  fifteen  feet  from  the  centre  of  such 
carriage-way  has  not  been  maintained  with  stones  or  other  materials 
used  in  forming  highways.  The  appellant  erected  a  fence  upon  the 
site  of  an  open  and  unenclosed  ditch,  which  was  his  property,  which, 
however,  W6is  within  fifteen  feet  of  the  centre  of  a  carriage-way. 
Heldy  that  this  was  not  an  encroachment  within  the  meaning  of  the 
foregoing  section.— i^iV/c^  v.  Thome  (1869),  20  L.  T.  563. 

E.  was  the  owner  of  land  adjoining  a  highway  running  across  a 
village  green  and  thence  through  open  country.  E.  enclosed  his  land 
on  the  roadside  by  building  a  wall  or  fence  within  fifteen  feet  of  the 
centre  of  the  highway,  and,  although  upon  the  side  thereof,  upon  a 
part  that  had  apparently  never  been  dedicated  to  the  public,  and  had 
certainly  never  been  repaii-ed  or  "metalled"  by  the  authorities  as  a 
road.  Ueldy  reversing  a  conviction  of  justices  in  potty  sessions,  that 
so  building  on  the  side  of  the  highway  by  E.  was  not  an  offence 
within  27  &  28  Yiet.  c.  101,  s.  51,  and  that,  to  constitute  an  encroach- 
ment under  that  section,  it  was  necessary  that  the  obstruction  should 
not  only  be  within  fifteen  feet  of  the  centre  of  the  highway,  but  that  it 
should  also  bo  upon  land  used  for  the  purposes  of  the  highway,  and 
dedicated  as  such  to  the  public,  although  not  necessarily  **  metalled," 
repaired  or  kept  in  order  by  the  road  authorities. — Easton  v.  Richmond 
Highway  DistHct  Board  (1872),  20  W.  E.  203;  41  L.  J.  M.  C.  25; 
L.  E.  7  Q.  B.  69;  25  L.  T.  686;  Charton  v.  Arnold,  54  J.  P.  630. 

1876 

Wall.— The  plaintiff,  the  occupier  of  a  house  in  a  town,  was  served 
by  the  local  board  of  health  with  a  notice  threatening  that  the  board 
would  remove  a  wall  and  railings  around  a  strip  of  land  in  front  of  the 
house,  and  used  as  a  garden,  on  the  ground  that  the  strip  of  land  was 
part  of  the  highway.  In  a  suit  by  the  plaintiff  to  restrain  the  board 
from  acting  on  the  notice,  the  strip  of  land  was  proved  to  be  a  part  of 
the  highway,  and  it  was  held,  that  the  defendants  had  a  right  to  re- 
move the  obstruction  under  the  Towns  Improvement  Clauses  Act, 
1847,  s.  70.  Heldy  also,  that  if  that  section  were  inapplicable,  they  had, 
as  acting  on  behalf  of  the  public,  a  common  law  right  to  remove  the 
obstruction.  Jleldf  also,  that  if  they  had  no  statutory  or  legal  right 
of  i*emoval,  the  Court,  deciding  that  the  plaintiff's  erection  was  a 
nuisance,  would  not  grant  him  an  injimction  to  restrain  the  defendants 
from  removing  it. — Bagshawe  v.  Buoctoii  Local  Board,  24  W.  E.  231 ; 
45  L.  J.  Ch.  260;  1  Ch.  D.  220;  34  L.  T.  112. 

1872 

Patting  np  Stalls— Jurisdiction.— The  appellant  placed  a  stall  for 
refreshments  upon  a  public  footpath  during  a  statute  sessions  for  the 
hiring  of  servants,  which  took  place  close  by.    These  statute  sessions 
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had  been  held  regularly  every  year  for  nearly  fifty  years,  and  it  had 
been  the  custom  on  these  occasions  to  have  stalls  on  this  footpath. 
Justices  at  petty  sessions  convicted  the  appellant  of  obstructing  a 
highway  under  5  &  6  Will.  4,  c.  50,  a,  72.  Ileldy  that  the  conviction 
was  proper ;  that  this  claim  of  right  by  the  appellant  did  not  oust  the 
justices'  jurisdiction,  and  that  there  could  not  be  a  legal  origin  for 
such  a  custom.— /Sftmpaoji  v.  WelUy  26  L.  T.  163 ;  41  L.  J.  M.  0.  105  ; 
L.  E.  7  Q.  B.  214. 

1884 
Ditches  cnt  at  side  of  Bead. — The  owner  of  a  building  estate 
granted  to  the  purchaser  of  one  of  the  lots  the  right  for  himself,  his 
heirs  and  assigns,  and  his  and  their  families,  tenants,  servants,  and 
workpeople  and  others,  by  his,  their,  or  any  of  their  authority,  in 
common  with  all  others  entitled  thereto,  with  or  without  horses,  cattle, 
carts,  and  carriages,  to  pass  over  the  several  roads  made  or  to  be  made 
through  the  estate,  in  the  same  manner  and  as  fully  as  if  the  same 
roads  were  public  roads.  Two  of  the  roads  were  40  ft.  in  width,  of 
which  20  ft.  in  the  middle  was  gravelled  for  cart  and  carriage  traffic, 
and  there  was  a  strip  of  grass  land  10  ft.  wide  on  either  side.  The 
plaintiff,  who  was  an  assign  from  the  original  purchaser,  was 
accustomed  to  walk  along  these  grass  strips  to  and  from  his  house. 
The  owner  of  the  estate  caused  the  grass  strips  to  be  intersected  by 
ditches,  called  **  grips,"  made  at  right  angles  to  the  road,  for  the  pur- 
pose, as  he  alleged,  of  draining  the  road,  but  really,  as  the  Court  held 
upon  the  evidence,  for  the  purpose  of  preventing  persons  from  passing 
along  the  sward.  The  grips  were  about  15  in.  wide  and  10  in.  deep,  in 
addition  to  the  height  of  the  earth  taken  out  of  them  and  stacked  upon 
their  edges ;  and  the  owner  of  the  road  claimed  the  right  to  make  such 
grips,  though  admitting  that  the  earth  ought  to  be  spread  over  the 
grass  and  not  stacked  upon  the  edges.  In  support  of  this  alleged  right 
he  produced  evidence  showing  that  on  rural  roads  in  the  same  neigh- 
bourhood it  was  usual  to  make  such  grips  for  the  purpose  of  drainage. 
Held,  in  accordance  with  Turner  v.  Ringwood  Highway  Board  (L.  R. 
9  Eq.  418),  that  the  plaintiff's  right  was  to  have  the  use  of  the  whole 
road,  and  not  merely  the  part  which  had  been  used  as  the  via  trita,  for 
the  purposes  mentioned  in  the  deed ;  that  this  right  was  subject  only 
to  the  owner's  right  to  make. such  grips  and  trenches  as  might  be 
necessary  for  the  drainage  of  the  roads  and  not  dangerous  to  the  per- 
sons using  them ;  that  the  custom  attempted  to  be  set  up  was  un- 
reasonable ;  and  that  the  grips  amounted  to  an  obstruction. — Nicol  v. 
Beaumoni,  50  L.  T.  112  ;  53  L.  J.  Ch.  853. 

1889 
Churchyard  Footpath. — An  incumbent  and  churchwardens,  with- 
out obtaining  a  faculty  for  the  purpose,  removed  steps  from  the  high- 
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road  to  the  diuTohyaTd  oommunicatiiig  with  a  path  leading  to  the 
church.  The  steps  formed  part  of  the  churchyard.  A  parishioner 
brought  this  action  in  the  High  Court,  asking  for  a  mandatory  in- 
junction to  compel  the  defendants  to  restore  the  steps.  Heldy  that  the 
Ecclesiastical  Court  had  jurisdiction  to  order  the  restoration  of  the 
steps.  Held^  that  the  courts  of  common  law  or  equity  had  not  juris- 
diction in  respect  of  interference  with  a  churchway  within  the  church- 
yard at  the  suit  of  a  parishioner. — Batten  v.  Oedge,  60  L.  T.  802 ;  41 
Ch.  D.  507 ;  58  L.  J.  Ch.  549 ;  37  W.  E.  540 ;  53  J.  P.  501. 

1834 

Bomoyal  of  Stile — Placing  Oate  instead. — If  there  be  a  public 
footway  with  a  stile  across  it  of  a  certain  height  no  one  has  a  right  to 
remove  the  stile  and  put  up  a  gate  of  greater  height,  and  the  fact  that 
gates  had  been  previously  placed  across  other  parts  of  the  way  will  bo 
no  defence.  If  there  be  an  obstruction  of  a  public  way,  and  any 
person  receives  a  special  injury  from  it,  he  may  maintain  an  action. — 
Bateman  v.  Burge,  6  Car.  &  P.  391. 

1876 
Obstruction  of  a  ThoroughfEure—Carayan  off  the  Street—The 
appellant  had  an  auction  caravan  standing  in  the  market-place  of  a 
town,  for  which  he  paid  a  rent  or  toll  to  the  improvement  commis- 
sioners appointed  by  a  local  Act  the  lords  of  the  manor.  The  caravan 
was  only  three  feet  from  a  public  street  of  the  town,  and  many  persons 
obstructed  the  thoroughfare  by  stopping  to  listen  to  appellant's 
sales.  The  justices  convicted  appellant,  under  10  &  11  Vict,  c  89, 
8.  28,  of  causing  an  obstruction  in  a  thoroughfare.  Held^  upon  a  case 
stated,  that  what  the  appellant  did  was  not  an  offence  within  that 
Act.— J9tf//  V.  Ward,  33  L.  T.  170. 

1838 

Depositing  Clay. — Plaintiff  having  a  right  to  use  a  road,  the 
defendants  contracted  for  20,000  cubic  yards  of  clay,  and  on  the  2nd 
of  March  fifty  loads  of  it  were  brought  by  the  contractor  for  the  pur- 
pose of  being  removed  into  defendants'  premises,  and  were  placed  in 
the  road  opposite  the  plaintiff's  gates,  so  as  to  obstruct  the  entrance. 
Further  carting  on  to  the  road  was  stopped  by  plaintiff's  application 
to  defendants ;  but  the  clay  was  left  in  the  road  till  the  9th,  when  its 
removal  was  commenced,  and  finished  on  the  13th.  On  the  10th 
plaintiff  filed  his  bill,  and  on  the  12th  obtained  an  ex  parte  injunction 
to  prevent  injury  complained  of,  having,  prior  to  the  10th,  employed  a 
person  to  remonstrate  with  defendants,  which  caused  the  removal, 
although  the  plaintiff  was  not  aware  of  it,  or  that  removal  was  in- 
tended when  he  filed  bill.    Held,  1st,  that  the  contractor  was  the  agent 
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for  defendtmts,  aud  therefore  they  were  liable  for  his  acts ;  2iid,  that 
the  defendants  had  no  right  so  to  use  the  road,  but  that  it  was  an  un- 
reasonable use ;  3rd,  that  the  subsequent  removal  was  no  ground  for 
dissolying  the  injunction  unless  it  could  be  shown  that  plaintiff  was 
guilty  of  misrepresentation  or  concealment  as  to  probable  continuance 
of  eyil  at  the  time  when  he  filed  his  bill ;  4th,  although  a  defendant 
may  have  no  right  to  do  a  particular  act,  yet  if  the  plaintiff,  by  mis- 
representation or  concealment,  obtain  an  injunction  to  restrain  him, 
the  injimction  will  be  dissolved.  Ignorance  of  what  the  plaintiff 
ought  to  have  known  is  not,  however,  sufficient. — Semple  v.  London 
and  Birmingham  Rail,,  2  Jur.  560;  1  Bail.  Gas.  480. 

1862 

Depositmg  Eubbish.— By  sect.  73  of  statute  5  &  6  Will.  4,  c.  50, 
if  any  matter  or  thing  shall  be  laid  upon  a  highway  so  as  to  be  a 
nuisance,  and  shall  not,  after  notice  given  by  the  surveyor,  &c.,  be 
forthwith  removed,  it  shall  be  lawful  for  the  surveyor,  &c.,  by  order 
of  a  justice,  to  clear  the  highway  by  removing  the  said  matter  or  thing 
and  to  dispose  of  the  same.  Upon  an  application  for  an  order  under 
the  above  section  against  a  person  through  whose  land  a  road  passed : — 
Held,  that  the  justices  had  jiirisdiction  to  try  whether  the  locus  in  quo 
was  a  highway  or  only  an  occupation  road. —  Williams  v.  Adams,  2 
B.  &  S.  312;  31  L.  J.  M.  C.  109 ;  8  Jur.  (N.  S.)  816 ;  6  L.  T.  790. 

1879 
DepositiiLg  Stones  for  Eepairs— Liability  of  Suryeyor.— A  sur- 
veyor of  highways  to  a  local  board,  while  repairing  a  road,  broke  the 
ground  and  placed  a  number  of  large  stones  on  the  ground  so  broken. 
The  fencing  around  the  part  of  the  road  under  repair  was  insufficient, 
and  the  lights  used  to  warn  passengers  by  night  were  not  attended  to, 
but  were  allowed  to  go  out.  Held,  that  the  surveyor  was  properly 
convicted  under  sect.  72  of  the  Highway  Act,  although  he  might  also 
have  been  convicted  under  sect.  56. — Fearnley  v.  Ormshy,  27  W.  E, 
823 ;  4  0.  P.  D.  136. 

1844 

Laying  Timber.— Under  the  Highway  Act  (5  &  6  Will.  4,  c.  50), 
s.  73  (whereby  if  any  timber,  &c.  is  laid  upon  the  highway  so  as  to 
be  a  nuisance,  and  is  not,  after  notice,  removed,  the  surveyor,  by  order 
in  writing  from  one  justice,  may  remove  the  same),  a  justice,  on  in- 
formation, summons  and  hearing,  made  an  order  in  writing  for  the 
removal  of  plaintiff's  timber,  recited  in  such  order  to  be  laid  upon  a 
highway ;  and  the  timber  was  accordingly  removed.  Held  that,  in  an 
action  of  trespass  against  the  magistrate,  plaintiff  could  not  give  evi- 
dence in  contradiction  to  the  order,  that  the  locus  in  quo  was  not  a 
highway.— JtfouW  v.  Williams,  5  Q.  B.  469 ;  D.  &  M.  631. 
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1864 

Standing  of  Vehicles. — ^The  mere  fact  that  a  piece  of  ground,  part 
of  a  public  highway,  has  for  twenty  years  been  used  by  an  innkeeper 
for  the  standing  of  the  yehicles  belonging  to  his  guests,  is  no  answer 
to  a  complaint  for  the  obstruction  under  the  72nd  sect,  of  the  High- 
way Act,  5  &  6  Will.  4,  c.  dO.—Oerring  v.  Barfidd,  16  C.  B.  (N.  S.) 
597;  IIL.  T.  270. 

Where  the  commissioners  of  pavement  within  a  certain  district  were 
authorized  by  Act  of  Parliament  to  direct  and  regulate  the  stands  of 
hackney  coaches  within  the  district : — Held^  that  this  gave  them  power 
to  remove  a  stand  from  a  street  where  it  occasioned  obstructions  in  the 
carriage-way.— ^ex  v.  Bawlinson  (1826),  6  B.  &  C.  23 ;  9  D.  &  B.  7 ; 
6  L.  J.  (0.  8.)  M.  C.  16. 

1886 

Traction  Engine  in  narrow  Boad. — Persons  using  a  traction 
engine  and  trucks  on  a  highway  six  hours  daily  for  seven  weeks  can- 
not be  found  guilty  upon  an  indictment  for  a  nuisance  to  the  highway 
unless  they  create  a  substantial  obstruction  and  occasion  delay  and 
inconvenience  to  the  public  substantially  greater  than  would  have 
been  caused  by  horses  and  carts. — B.  v.  Chittenden,  15  Cox,  C.  C.  725 ; 
49  J.  P.  503. 

1883 

EoUer  left  on  Highway. — ^The  fact  of  an  obstruction  on  a  highway 
being  proved,  it  is  a  question  for  the  jury  whether  such  an  obstruc- 
tion was  a  reasonable  use  of  the  highway.— TTiY/rin^  v.  Day,  32  W.  E. 
123;  12  Q.  B.  D.  110;  49  L.  T.  399;  48  J.  P.  6. 

Where  a  steam-roller,  though  lawfully  on  the  highway,  constitutes 
a  nuisance,  the  owners  are  liable  for  damage  caused  thereby,  though 
they  have  not  been  guilty  of  any  negligence,  It  is  a  question  for  the 
jury  in  each  case  whether  a  steam-roller  was  or  was  not  a  nuisance  on 
the  occasion  complained  of. — Jeffrey  v.  St  Pancraa  Vestry,  [1894]  10 
E.  554;  63L.  J.  Q.  B.  618. 

1868 

Cattle  lying  about  a  Highway.— Permitting  animals  to  lie 
about  a  highway,  either  with  or  without  a  keeper,  is  an  offence 
within  the  Ilighway  Act,  1864  (27  &  28  Vict.  c.  101),  s.  2d.^Lawrence 
V.  King,  9  B.  &  S.  325 ;  37  L.  J.  M.  C.  78 ;  L.  E.  3  Q.  B.  345 ;  18  L.  T. 
356;  16W.  E.  966. 

A.,  having  a  right  of  pasturage  on  the  sides  of  a  highway  not  pass- 
ing over  any  common  or  waste  or  uninclosed  ground,  sent  his  cattle 
to  depasture  there  with  a  keeper,  who  permitted  them  to  stray  on  the 
highway.     Held,  an  offence  within  the  Highway  Act,  1864  (27  &  28 
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Vict.  c.  101),  8.  26,  for  which  A.  was  answerable. — Oolding  v.  Stocking 
(1869),  10  B.  &  S.  348;  38  L.  J.  M.  C.  122;  L.  E.  4  Q.  B.  616;  20 
L.  T.  479;  17  W.  R.  722. 

By  57  Geo.  3,  c.  69,  a  certain  barrier  bank,  made  for  drainage  pur- 
poses in  Lincolnshire,  together  with  a  road  thereon,  is  vested  in 
trustees  who  are,  by  sect.  58,  directed  and  required  from  time  to  time 
to  let  the  herbage  of  the  bank  to  be  grazed  with  sheep  only,  at  such 
yearly  rent  as  can  be  reasonably  had  for  the  same.  The  road,  which 
runs  along  the  top  of  the  bank,  is  an  open  public  highway.  The  27  & 
28  Vict.  c.  101  (The  Highway  Act,  1864),  s.  25,  enacts  that,  **  if  any 
....  sheep  ....  is  found  straying  on,  or  lying  about  any  highway, 
or  across  any  part  thereof,  or  by  the  sides  thereof  (except  on  such  parts 
of  any  highway  as  pass  over  any  common  or  waste,  or  tminclosed 
ground),  the  owner  or  owners  thereof  shall,  for  every  animal  so  found 
straying  or  lying,  be  liable  to  a  penalty  ....  provided  ....  that 
nothing  in  this  Act  shall  be  deemed  to  extend  to  take  away  any  right 
of  pasturage  which  may  exist  on  the  sides  of  any  highway."  Sheep 
owned  by  a  renter  of  the  herbage,  and  depastured  on  the  sides  of  the 
above-mentioned  barrier  bank,  were  found  upon  the  metalled  part  of 
the  highway,  and  the  owner  was  convicted  and  fined  under  sect.  25  of 
the  Highway  Act,  1864.  Ileldy  that  the  conviction  was  right. — 
Bothamley  v.  Danhy  (1871),  24  L.  T.  656. 

1879 

A  local  board  by  agreement  in  writing  let  to  the  plaintiff  the  pastur- 
age by  the  side  of  two  roads,  one  of  which  was  a  public  highway,  the 
other  a  private  way.  The  defendant  turned  out  his  cattle  on  the  road- 
side to  graze.  In  an  action  by  the  plaintiff  for  trespass : — Held,  that  with 
regard  to  the  public  road,  inasmuch  as  by  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  4,  the  term  ** street"  includes  any  ** highway 
(not  being  a  turnpike  road),"  and  by  sect.  149  ''streets"  are  vested 
in  the  **  urban  authority,"  which  in  this  case  was  the  local  board,  that 
body  had  the  right  to  let  the  pasturage  by  the  side  of  the  highways, 
and  the  plaintiff  had  an  exclusive  right  thereto  under  the  agreement, 
and  could  maintain  trespass.  IleJd,  also,  that  with  regard  to  the 
private  way  the  local  board,  having  no  right  to  the  soil,  could  not 
convey  the  right  to  pasture,  and  the  plaintiff,  therefore,  having  nothing 
but  the  act  of  turning  out  his  cattle  on  the  roads  to  rely  on  in  proof  of 
possession,  had  not  such  an  exclusive  possession  as  would  enable  him 
to  maintain  his  action. — Coverdale  v.  Charlton  (1879),  27  W.  R.  257; 
48  L.  J.  Q.  B.  128 ;  4  Q.  B.  D.  104 ;  40  L.  T.  88  (C.  A.).  Affirming, 
26  W.  R.  687 ;  47  L.  J.  Q.  B.  446 ;  3  Q.  B.  D.  376;  38  L.  T.  687. 
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1863 

•*  Turned  Loose.** — The  owner  of  land  on  both  sides  of  a  highway, 
who  claimed  the  grass  and  herbage  growing  on  such  parts  of  it  as  were 
not  gravelled,  put  his  cattle  under  the  care  of  a  servant,  but  who  had 
no  hold  of  them,  to  graze  ui)on  it : — Held^  that  they  were  not  turned 
loose  within  the  meam'ng  of  the  Metropolitan  Police  Act  (2  &  3 
Vict.  c.  47),  s.  54,  clause  2.— 8Aer6om  v.  WelU,  3  B.  &  S.  784 ;  32 
L.  J.  M.  C.  179 ;  9  Jur.  (N.  S.)  1104 ;  8  L.  T.  274 ;  11  W.  E.  594. 

1867 

Biding  on  Footpaths. — ^The  72nd  sect,  of  the  Highway  Act  (5  &  6 
Will.  4,  c.  50)  which  imposes  a  penalty  on  any  person  wilfully  riding 
upon  **  any  footpath  or  causeway  by  the  side  of  any  road"  does  not 
apply  to  all  footpaths,  but  only  to  those  by  the  side  of  road. — R.  v. 
FraU,  16  W.  B.  146  ;  37  L.  J.  M.  C.  23 ;  L.  E.  3  Q.  B.  64. 

1886 

Collecting  Crowd. — The  respondent  was  summoned  under  the 
72nd  sect,  of  the  Highway  Act,  1835,  for  **  wilfully  obstructing  the 
free  passage  "  of  a  highway.  It  was  proved  that  he  stood  on  a  chair 
in  the  highway  and  addressed  a  large  crowd  of  persons  veho  had  col- 
lected round  him.  There  was  space  for  vehicles  and  foot-passengers 
to  pass  to  and  fro  outside  the  crowd,  but  to  have  attempted  to 
walk  or  drive  across  that  part  where  the  appellant  and  the  crowd 
were  stationed  would  have  been  attended  with  inconvenience  and 
danger.  Iltldy  that  the  appellant  was  guilty  of  wilful  obstruction  of 
the  free  passage  of  the  highway  within  sect.  72. — Homer  or  Homer  v. 
Cadman,  16  Cox,  C.  C.  51 ;  55  L.  J.  M.  C.  110 ;  54  L.  T.  421 ;  34  W.  E- 
413 ;  50  J.  P.  454. 

1876 

Overhang^g  Trees. — It  is  not  a  wilful  obstruction  cognizable  by 
justices  under  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  s.  72,  for 
a  landowner  to  allow  underwood  and  branches  of  trees  to  grow  over 
and  across  a  public  highway.  So  lield,  by  Mellor  and  Quinn,  J  J. 
(Cockbum,  C.  J.,  duh.y-^Walktr  v.  Homer,  24  W.  E.  95 ;  45  L.  J.  M.  0. 
34;  IQ.  B.  D.  4;  33  L.  T.  601. 

1838 

Power  of  Magistrates  to  out  down. — ^Magistrates  have  no  power, 
under  5  &  6  Will.  4,  c.  50,  to  cut  down  trees  which  may  damage  the 
highway  if  planted  for  ornament  and  shelter.— i^rafwpfow  v.  Tiffin^ 
2  Jur.  986. 
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1879 
Order  of  Justices  on  Occupier.— By  the  Highways  Act,  s.  65,  the 
**  owner  "  of  land  adjoining  a  highway  may  be  ordered  to  lop  trees  on 
his  land  oyerhanging  the  highway,  and  such  owner  **  shall  comply" 
with  such  order ;  and  by  sect.  6  **  owner  "  includes  **  occupier."  Held, 
that  an  order  made  on  the  occupier,  a  tenant  from  year  to  year,  was 
good,  and  that  the  Act  gave  such  occupier  power  to  comply  with  such 
order.— Woodard  v.  Billericay  Highway  Boards  27  W.  B.  593;  48 
L.  J.  Cfh.  535;  11  Ch.  D.  214. 

1844 

Lopping  done  by  Surveyor  on  Default. — ^The  lease  of  a  farm  con- 
tained the  following  exception:  '*  Except  also  all  and  all  manner  of 
timber,  timber  trees,  &c.,  wood,  underwood,  bushes  and  thorns,  other 
than  such  bushes  and  thorns  as  shall  be  necessary  for  the  repairs  of 
the  fences."  It  also  contained  covenants  that  the  lessee  would,  during 
the  continuance  of  the  term,  keep  the  gates,  &c.,  and  fences  belonging 
to  the  premises  in  a  good  and  pniper  state  of  repair,  finding  all 
materials  except  as  therein  mentioned,  the  lessor  finding  rough  wood 
for  making  such  repairs,  if  growing  upon  the  premises ;  and  that  the 
lessor  would  during  the  lease  find  and  provide,  if  growing  on  the 
premises,  sufl&cient  rough  timber,  stakes  and  bushes,  for  doing  such 
repairs.  Held^  that  all  bushes,  though  forming  part  of  the  fences,  were 
excepted  out  of  this  demise,  and  that  the  lessor  might  maintain 
trespass  for  cutting  them.  An  order  of  magistrates  under  the  Highway 
Act  (5  &  6  Will.  4,  c.  50),  s.  65,  directing  a  party  to  cause  certain 
hedges  and  trees,  whereby  the  sun  and  wind  were  excluded  from  a 
highway,  and  whereby  also  obstructions  were  caused,  to  be  cut, 
pruned  and  plashed,  and  the  said  trees  to  be  pruned  and  lopped,  and 
the  said  obstruction  complained  of,  to  the  injury  or  damage  of  the 
said  highway,  to  bo  removed,  is  bad  as  to  the  part  which  provides  for 
the  cutting,  pruning  or  plashing  of  the  hedges  and  the  pruning  and 
lopping  of  the  trees,  but  good  as  to  the  removal  of  the  obstruction ; 
and  as  to  the  last  part,  is  a  protection  to  the  surveyor  in  an  action  of 
trespass  for  cutting  the  fences  and  trees,  so  far  as  they  formed  an 
obstruction.  The  order  also  described  the  trees  and  hedges  as  **  the 
trees  and  hedges  on  the  right-hand  side  of  the  said  carriage-way." 
Held,  that  it  sufficiently  showed  the  trees  and  hedges  to  be  on  land 
**  next  adjoining"  the  highway. — Jenny  v.  Brooke  13  L.  J.  Q.  B.  376 ; 
8  Jur.  782 ;  6  Q.  B.  323  (Ex.  Ch.). 

1840 
Becoyery  of  Expenses— Mandamus  to  issue  Warrant.— A  man- 
damus will  not  lie  to  compel  justices  to  issue  their  warrant  to  levy  the 
expenses  of  cutting  a  hedge,  pursuant  to  5  &  6  Will.  4,  c.  50,  s.  65, 
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unless  a  demand  of  sucli  expenses  has  been  made  on  the  party  sought 
to  be  charged,  and  the  justices  were  informed  of  that  demand. — 
Whitmarah,  Ex  parte,  4  Jur.  823 ;  8  D.  P.  C.  431. 

1862 

Allowing  Bain-water  to  fall  from  eayes  of  Building.— 0.  was 

the  occupier  of  a  stable,  and  also  the  owner  but  not  the  occupier  of 
some  cottages,  and  the  dripping  of  the  rain-water  from  the  eaves  of 
the  stables  and  cottages  obstructed  the  free  passage  of  the  adjacent 
public  footways  by  flowing  upon  and  over  them,  and  caused  public  in- 
convenience to  the  passengers.  0.  had  frequent  notice  of  the  obstruc- 
tion caused,  but  did  nothing  to  remove  it.  Held,  that  C.  was  iiot 
guilty  of  wilfully  obstructing  the  free  passage  of  the  highway  within 
the  meaning  of  sect.  72  of  5  &  6  Will.  4,  c.  50.  Case  stated  by 
justices  imder  20  &  21  Vict.  c.  'iS.—Croasdtll  v.  Batdiffe,  5  L.  T.  834. 

1866 

MftVing'  Fires.— Where  a  wheelwright  carried  on  his  business  in 
premises  adjoining  a  highway,  and  kept  up  a  fire  within  50  ft.  of  such 
highway : — Hdd,  that  such  a  fire  did  not  fall  within  5  &  6  Will.  4, 
c.  50,  s.  72,  which  only  prohibits  the  making  of  a  fire  within  50  ft.  of 
a  highway,  when  done  "  to  the  injury  of  such  highway,  or  to  the 
injury,  interruption,  or  personal  danger  "  of  a  passenger. — Stinson  v. 
Browning,  14  W.  R.  395;  1  H.  &  R.  263;  35  L.  J.  M.  C.  152;  L.  E. 
1  C.  P.  321 ;  12  Jur.  (N.  S.)  262 ;  13  L.  T.  799. 

A.  waa  charged  under  5  &  6  Will.  4,  c.  50,  s.  72,  with  unlawfully 
assisting  in  making  a  fire  on  the  highway.  He  was  rolling  a  tar  barrel 
which  was  alight,  and  causing  it  to  bum  on  Guy  Eawkes  Day,  but 
nobody  was  injured  or  endangered.  Held,  the  justices  were  wrong  in 
convicting  A.,  as  it  was  essential  to  the  offence  that  passengers  should 
be  endangered  or  interrupted. — Hill  v.  Somerset  (1887),  51  J.  P.  742. 

1869 

Bemoving  Flagstones.— Where  a  right  of  way  exists  across  a 
brook  by  means  of  sixteen  stepping-stones,  the  surveyors  of  the  high- 
ways have  no  right  to  alter  the  mode  of  passage  by  removing  the 
stones  and  placing  instead  upright  stones  with  flags  across  them. — 
Sutciiffe  V.  Sowerby,  8  W.  B.  40 ;  1  L.  T.  7. 

1883 

Omission  to  Bemove  Obstruction.  —  Magistrates  convicted  the 
appellant  of  the  offence  of  **  wilfully  obstructing  the  free  passage  of  a 
highway  "  under  5  &  6  Will.  4,  c.  50,  s.  72,  although  the  appellant  had 
not  done  any  act  of  obstruction.  Held,  that  an  omission  to  remove  an 
obstruction  after  notice  to  remove  it  might  amount  to  wilful  obstruc- 
tion.—e^i/Z/y  V.  Smith,  53  L.  J.  M.  C.  35;  12  Q,  B.  D.  121. 
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1900 

Loading  and  Unloading  of  Vehicles.— An  obstruction  caused  to  a 
public  highway  by  numerous  vehicles  stationed  throughout  the  whole 
of  the  day,  for  the  purpose  of  being  loaded  or  unloaded,  outside  trade 
premises,  is  restrainablo  by  injunction  on  the  ground  that  when  the 
private  rights  of  an  individual  come  into  conflict  with  those  of  the 
general  public,  there  has  not  been  such  a  reasonable  user  of  the  high- 
way as  is  permissible,  the  private  reasonable  right  of  an  individual  to 
carry  on  his  business  having  to  give  way  to  the  public  right  of  using 
the  highway.  In  order  to  support  an  action  for  an  injunction  to 
restrain  a  nuisance  caused  by  the  obstruction  and  unreasonable  user  of 
a  highway,  it  must  be  shown,  not  only  that  there  is  a  physical  displace- 
ment or  physical  reduction  in  the  temporarily  available  user  of  the 
highway  by  the  public,  but  also  that  such  displacement  or  reduction 
is  not  consistent  with  the  lawful  user  of  the  highway.  The  mere  fact 
that  the  width  of  a  broad  or  of  a  narrow  highway  is  temporarily 
reduced  by  the  obstruction  caused  by  vehicles  standing  before  a  door- 
way does  not  make  that  an  unlawful  obstruction,  inasmuch  as  part  of 
the  proper  and  lawful  user  of  a  highway  includes  access  to  premises 
which  abut  on  the  highway.  But  whether  a  user  by  a  tradesman  of 
a  highway  for  the  purposes  of  his  trade  is  reasonable  or  unreasonable 
is  a  question  of  degree  and  of  fact  to  be  determined  in  each  particular 
case.  It  does  not  follow  that  because  such  user  is  really  required,  or 
is  useful  for  the  purpose  of  carrying  on  the  tradesman's  business,  it 
must  of  necessity  be  held  to  be  a  reasonable  user. — AU,-Gen,  v. 
Brighton  and  Hove  Co-operative  Supply  Association,  81  L.  T.  762;  69 
L.  J.  Ch.  204;  1  Ch.  276;  48  W.  E.  314  (0.  A.). 


(2)  Removal  of. 

1897 

By  Connty  Conncil — Main  Koad. — A  county  council  has  the 
right,  under  the  Local  Government  Act,  1888,  and  apart  from  it,  to 
remove  an  obstruction  upon  a  road,  whether  or  not  the  soil  is  vested  in 
them;  and  their  right  to  remove  such  obstruction  under  the  Act  is 
not  Hmited  to  obstructions  created  after  the  Act  came  into  force. — 
Harris  v.  Northamptonshire  County  Council,  13  T.  L.  E.  440 ;  61  J.  P. 
699. 

1896 
Bemoyal  of  Obstruction  by  District  ConnciL — ^An  urban  district 
council  may  remove  any  obstruction  to  or  encroachment  on  any  high- 
way vested  in  them  by  sect.  149  of  the  Public  Health  Act,  1875, 
without  previously  taking  any  proceedings,  either  by  indictment  or 
summarily,  against  the  person  who  is  alleged  to  have  caused  the 
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obstruction  or  encroaclmient ;  but  they  do  so  at  their  own  risk,  and  the 
onus  is  on  them  of  showing  that  an  obstruction  or  encroachment  did  in 
fact  exist. — Reynolds  v.  Presteiyn  Urban  Council,  44  W.  R.  479;  65 
L.  J.  Q.  B.  400 ;  [1896]  1  Q.  B.  604 ;  74  L.  T.  422 ;  60  J.  P.  276. 

1901 

Obstrnction— Agreement  not  under  Seal— Fart  Performance.— 

The  proprietor  of  a  public-house  with  a  **  draw-up"  in  front  of  it 
which  also  belonged  to  him,  offered  by  letter  to  the  corporation  of  the 
borough  to  permit  such  draw-up  to  be  thrown  into  the  public  road  on 
condition  that  his  sign-post  was  allowed  to  continue  at  a  convenient 
spot  on  the  widened  highway,  and  that  certain  front  gardens  belong- 
ing to  other  frontagers  were  also  thrown  into  the  road.  The  proprietor 
of  the  public-house  thereupon  erected  his  sign-post  in  the  highway 
some  forty-five  feet  from  the  site  of  the  draw-up.  The  corporation 
threatened  to  have  it  removed.  Held,  that  the  proprietor  was  entitled 
to  restrain  such  removal,  as  the  facts  constituted  an  agreement  between 
him  and  the  corporation  in  the  terms  of  his  letter,  and  that  such 
agreement  was  partly  performed  by  the  action  of  the  corporation,  and 
was  not  an  illegal  agreement  as  sanctioning  the  erection  of  an  obstruc- 
tion in  the  highway,  but  was  within  the  powers  conferred  on  the 
corporation  by  sect.  149  of  the  Metropolis  Management  Act,  1855. — 
Hoare  v.  LewisJatm  Borough,  85  L.  T.  281. 

1886 

Eoadside  Waste— Eecovery  of  Expenaes.— A  district  council,  in 
exercising  the  duties  imposed  upon  them  by  sect.  26  of  the  Local 
Government  Act,  1894,  are  entitled  to  remove  an  obstruction  which 
has  been  placed  upon  a  roadside  waste  within  their  district,  and  they 
may  recover  the  expenses  of  so  doing  in  an  action  against  the 
obstructor. — Louth  District  Council  v.  West,  65  L.  J.  Q.  B.  535. 

1891 

Placing  Bar  across  Part  of  Public  Footway.— A  public  bridle- 
road  and  footway,  15  feet  wide,  had  been  sot  out  by  an  award  which 
provided  that  the  same  should  also  be  used  as  a  private  carriage  and 
drift  way  by  the  owners  of  certain  adjoiniog  allotments.  The  plain- 
tiffs, owners  of  these  allotments,  placed  a  bar  across  1 1^  feet  of  the 
width  of  the  way  in  order  to  preserve  their  exclusive  right  to  the  use 
of  the  way  as  a  carriage  and  drift  way,  and  brought  an  action  for 
injunction  against  the  surveyor  of  highways,  who  had  removed  the 
barrier  for  the  purpose  of  repairing  the  way.  Held,  that  the  public 
had  the  right  to  the  use  of  the  whole  length  and  breadth  of  the  way  as 
a  bridle-road  and  footway.     Action  dismissed.     Held,  fiurther,  that 
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sect.  109  of  the  Highway  Act  (5  &  6  Will.  4,  c.  50)  did  not  apply  to 
such  an  action  as  this  so  as  to  entitle  the  defendant  to  costs  as  between 
attorney  and  client.— PmZZ?>i  v.  Dejfel,  64  L.  T.  134,  367. 

1832 
Pulling  down  House — Huisance. — ^In  trespass  against  surveyors  of 
the  highways  for  pulling  down  a  watch-house,  the  Act  13  Geo.  3,  c.  78, 
B.  82,  does  not  enable  them,  under  a  plea  not  guilty,  to  justify  the  re- 
moving it  as  being  a  nuisance  on  the  highway. — Witham  Navigation 
Co.  V.  Pedley,  4  B.  &  Ad.  69 ;  2  L.  J.  M.  C.  29. 


(3)  Action  for  Injuries  caused  by. 

1794 

Farticnlar  Injury,  necessity  for,— For  any  obstruction  to  a  public 
highway,  which  is  a  public  nuisance,  though  such  should  obstruct  the 
party's  business,  an  action  in  the  case  cannot  be  maintained  by  the 
party  so  obstructed ;  the  only  remedy  is  by  indictment. — Hubert  v. 
Oroves,  1  Esp.  148. 

The  being  delayed  four  hours  by  an  obstruction  in  a  highway,  and 
thereby  being  prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a  sufficient  in- 
jury to  entitle  a  party  to  sue  the  obstructor. — Greaelyy,  Codling  (1824), 
2  Bing.  263 ;  9  Moore,  489;  3  L.  J.  (0.  S.)  C.  P.  262. 

Upon  motion  for  a  rule  for  a  new  trial,  or  in  arrest  of  judgment,  the 
Court  will  first  dispose  of  that  branch  of  the  rule  which  applies  to  a 
new  trial.  In  an  action  for  a  nuisance  the  declaration  alleged,  in  sub- 
stance, that  the  defendants  wrongfully  placed  beams  and  spars  in  a 
certain  navigable  river,  whereby  the  access  from  the  river  to  the 
public-house  of  the  plaintiff  was  obstructed,  and  **  divers  persons  who 
would  otherwise  have  come  to  the  plaintiffs  house  and  taken  refresh- 
ments there  were  hindered  and  prevented  from  so  doing."  Held^  that 
the  declaration  did  not  state  any  act  amounting  to  a  public  nuisance ; 
and  that,  even  if  it  had  done  so,  the  plaintiff  would  have  a  right  of 
action  for  the  particular  injury  to  himself;  and  that  the  general 
allegation  of  particular  damage  was  sufficient  without  alleging  the  loss 
of  any  individual  customers.  When  an  allegation  is  laid  under  a 
videlicet  it  is  not  to  be  understood  in  a  sense  which  would  make  the 
pleadings  bad.— i?o«c  v.  Groves  (1843),  1  D.  &  L.  61 ;  5  Man.  &  Q, 
613;  6  Scott,  N.  E.  645  ;  12  L.  J.  C.  P.  251 ;  7  Jur.  951. 

When  a  public  way  is  obstructed,  an  individual  cannot  bring  an 
action  against  the  obstructor  unless  he  has  sustained  some  special 
damage  apart  from  that  sustained  by  the  rest  of  the  public  ;  and  his 
being  obliged  by  the  obstruction  to  turn  back  and  proceed  by  a  less 
direct  route,  or  to  remove  the  obstruction,  and  being  delayed  and  put 
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to  expense  in  doing  so,  will  not  be  sufficient.  From  evidence  of  acts 
of  user  of  a  footway  by  the  public  extending  over  the  whole  time  of 
living  memory,  during  which  time,  however,  the  land  over  which  the 
way  passed  had  been  under  lease,  a  jury  may  presume  against  the 
reversioner  a  dedication  of  the  way  by  his  ancestors  to  the  public  at  a 
period  anterior  to  the  land  having  first  been  leased.  "Where  leave  is 
reserved  to  the  defendant  at  the  trial  to  move  to  enter  a  non-suit,  the 
Court  will  direct  a  verdict  to  be  entered  for  the  defendant  on  some 
issues,  and  for  the  plaintiff  on  others,  if  that  course  is  most  fitted  to 
do  justice  between  the  parties. — Winterhottom  v.  Lord  Derhy  (1867), 
36  L.  J.  Ex.  194 ;  L.  E.  2  Ex.  316 ;  16  L.  T.  771 ;  16  W.  R.  15. 

To  entitle  anyone  to  bring  an  action  for  an  obstruction  to  a  high- 
way, he  must  show  that  he  has  sustained  a  **  particular,  direct,  and 
substantial "  injury  beyond  that  which  is  done  to  the  public.  Winter- 
hott&m  V.  Lord  Derhy  {16  W.  E.  15)  affirmed.— ^eryamw  v.  Storr  (1874), 
22  W.  E.  631 ;  43  L.  J.  C.  P.  162 ;  L.  E.  9  C.  P.  400;  30  L.  T.  362. 

1883 

XTnder  Lord  Campbell's  Act— EoUer  left  on  Highway.— The 

fact  of  an  obstruction  on  a  highway  being  proved,  it  is  a  question  for 
the  jury  whether  such  an  obstruction  was  a  reasonable  use  of  the 
highw&j.—Wilkine  v.  Day,  32  W.  B.  123;  12  Q.  B.  D.  110;  49  L.  T. 
399;  48  J.  P.  6. 

Effect  of  Contributory  Hogligence.— One  who  is  injured  by  an 
obstruction  in  a  highway  against  which  he  fell  cannot  maintain  an 
action  if  it  appear  that  he  was  riding  with  great  violence  and  want  of 
ordinary  care,  without  which  he  might  have  seen  and  avoided  the 
obstruction.— -Bu^cr/lcW  v.  F(nre8ter  (1809),  11  East,  60;  10  B.  B. 
433. 

In  an  action  to  recover  compensation  in  damages  for  an  injury 
occasioned  by  an  obstruction  in  a  highway,  it  was  left  to  the  jury  to 
say  whether  or  not  the  plaintiff  was  himself  in  any  degree  the  cause  of 
the  injury — whether  he  had  acted  with  such  a  want  of  reasonable  and 
ordinary  care  as  to  disentitle  him  to  recover.  Held,  that  the  direction 
was  proper.— 3famo«  v.  Stanley  {IMO),  1  Scott,  N.  B.  392;  4  Jur. 
320. 

The  general  rule  of  law  respecting  negligence  is,  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he 
might  by  the  exercise  of  ordinary  care  have  avoided  the  consequences 
of  the  defendant's  negligence,  he  is  entitled  to  recover.  Therefore, 
where  the  defendant  negligently  drove  his  horses  and  waggon  against 
and  killed  an  ass  which  had  been  left  in  the  highway  fettered  in 
the  fore-feet,  and  thus  unable  to  get  out  of  the  way  of  the  defendant's 
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waggon,  which  was  going  at  a  smartish  pace  along  the  road,  it  was 
held,  that  the  jury  were  properly  directed ;  that,  although  it  was  an 
illegal  act  on  the  part  of  the  plaintiff  so  to  put  the  animal  on  the  high- 
way, the  plaintiff  was  entitled  to  recover.— 2>avf*c«  v.  Mann  (1842),  10 
M.  &  W.  546;  12  L.  J.  Ex.  10;  6  Jur.  964. 

H.  was  driying  a  mare  along  a  highway.  The  mare  took  fright  at 
a  house-yan  belonging  to  the  defendant,  which  was  standing  on  the 
grassy  side  of  the  highway ;  she  kicked  and  fell,  and  H.  was  thrown 
out  of  his  vehicle  and  injured  so  severely  that  he  died.  The  mare  was 
a  kicker,  but  H.  did  not  know  of  her  vice.  The  jury  found  that  the 
van  was  a  dangerous  object,  that  the  defendant  had  acted  unreason- 
ably in  leaving  it  where  it  stood,  and  that  the  injury  to  H.  was 
occasioned  by  two  causes  combined:  (1)  the  van  standing  where  it 
stood,  and  (2)  the  vice  of  the  mare.  They  also  found  that  H.  was 
guilty  of  no  contributory  negligence.  Held,  that  on  these  findings  the 
executors  of  H.  were  entitled  to  recover  against  the  defendant  under 
Lord  Campbell's  Act.  Unreasonable  and  unneoessary  user  of  part  of 
a  highway  is  equivalent  to  obstruction  of  the  highway. — Harris  v. 
Mobhs  (1878),  27  W.  R.  154 ;  3  Ex.  D.  268 ;  39  L.  T.  164. 

A  wooden  apparatus,  technically  called  a  **  slide,"  and  used  for 
lowering  casks  and  other  heavy  and  bulky  goods  from  vans  in  the 
street  into  the  defendants'  blacklead  warehouse,  was  placed  across  the 
pavement  or  footway  of  the  street,  from  the  end  of  their  van  to  the 
opening  into  the  cellar  of  their  warehouse,  during  the  hours  prohibited 
by  the  Metropolitan  PoUoe  and  Metropolitan  Streets  Acts  for  using 
the  same  for  that  purpose,  thus  blocking  the  footway  so  that  foot- 
passengers  were  obliged  either  to  get  over  the  slide  or  to  go  round  by 
the  horses*  heads  in  the  roadway,  or  to  wait  until  the  obstruction  was 
removed.  The  "  slide "  was  very  slippery  from  blacklead,  and  in 
his  attempt  to  get  over  it  a  foot-passenger  slipped,  lost  his  footing, 
and  fell,  receiving  serious  injuries ;  and  in  an  action  against  the  de- 
fendants for  negligence  the  Lord  Chief  Justice  directed  the  jury  that 
the  defendants,  being  admittedly  guilty  of  an  illegal  act,  were  bound 
to  guard  the  public  against  injury  ensuing  therefrom.  The  jury  found 
that  the  plaintiff  had  only  acted  reasonably  and  prudently  in  what  he 
did,  and  gave  him  a  verdict  for  300/.  damages.  Held  (dismissing  a 
motion  for  a  new  trial),  that  the  judgment  entered  for  the  plaintiff  was 
right,  as  it  was  for  the  jury  to  decide  what  was  the  proper  course  for 
him  to  adopt  imder  all  the  circumstances,  and  to  say  whether  or  not 
his  attempt  to  get  over  the  *  *  slide  "  was  the  act  of  a  reasonable  and 
prudent  man.  The  opinion  expressed  by  Lord  Esher,  M.  R.,  when  he 
was  Brett,  J.,  in  Adams y,  Lancashire  and  Yorkshire  Rail,  Co,  (20  L.  T. 
(N.  S.)  850;  L.  E.  4  C.  P.  739),  that  **  if  the  inconvenience  is  so  great 
that  it  is  reasonable  to  get  rid  of  it  by  an  act  not  obviously  dangerous, 
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and  executed  without  careleesnees,  the  person  oaufiing  the  inoonyenienoe 
by  his  negligence  would  be  liable  for  any  injury  that  might  result 
from  an  attempt  to  avoid  such  inconvenience,"  approved  of  and  acted 
on.— Zee  v.  Nixey  (1890),  63  L.  T.  285 ;  54  J.  P.  807. 

1863 

Necessity  of  Precantions. — ^If  a  highway  is  dedicated  to  the  public 
with  a  dangerous  obstruction  upon  it,  such  as  would  have  been  a 
nuisance  if  placed  upon  an  ancient  way — as  a  flight  of  steps  or  a  pro- 
jecting flap — no  action  can  be  main  twined  against  the  person  dedicating 
it  for  an  injury  caused  thereby.  Nor  will  an  action  lie  against  the 
owner  of  a  house  having  a  covered  area  adjoining  a  public  footway, 
which  area  was  in  existence  before  and  at  the  time  of  the  dedication 
of  the  highway,  and  was  dedicated  to  the  public  before  the  last  General 
Highway  Act,  for  an  injury  to  an  individual  from  the  giving  way  of 
the  covering  of  the  area  in  consequence  of  the  wear  and  tear  occasioned 
by  public  user.  In  1830  houses  were  erected  on  land  adjoining  a  new 
road  constructed  at  a  high  level  as  an  approach  to  a  new  bridge  across 
the  Thames.  Between  these  houses  and  this  road  was  a  space  which 
was  covered  over  (as  a  means  of  access  to  the  houses)  by  a  flagging  in 
which  were  gratings  to  let  light  and  air  to  the  lower  part  of  the 
buildings,  which  formed  separate  tenements,  the  entrance  to  which 
was  upon  the  lower  level  at  the  rear.  The  space  so  covered  had  be- 
come, by  dedication  prior  to  the  General  Highway  Act  (5  &  6  Will.  4, 
c.  50),  a  part  of  the  public  footway,  and  was  used  as  such  by  thepubHc. 
In  1862,  in  consequence  of  a  large  number  of  persons  congregating 
upon  the  spot,  the  flagging  and  grating  in  front  of  one  of  the  houses 
(having  become  weakened  by  user)  gave  way,  and  several  persons  were 
precipitated  into  the  area  below  (a  depth  of  about  30  ft.)  and  one  of 
them  was  killed.  Held — in  an  action  by  the  widow  of  the  deceased, 
under  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93)— that,  there  being  under 
the  circumstances  no  legal  liability  on  the  part  of  the  lessee  of  the 
houses  to  keep  the  surface  of  this  way  in  repair,  the  action  was  not 
maintainable,  the  gulph  at  the  side  of  the  causeway  being  the  result 
of  the  road  being  raised  by  the  makers  of  it,  not  by  the  land  at  the 
side  being  excavated  by  the  proprietors  of  it,  and  that  the  artificial 
character  of  the  flagging  and  grating  did  not  make  it  more  or  less  a 
way  to  be  repaired  by  the  parish.  A  landlord  who  lets  a  house  in  a 
dangerous  state  is  not  liable  to  the  tenants*  customers  or  guests  for 
accidents  happening  in  consequence  during  the  term. — Bobbins  v.  Jones, 
15  0.  B.  (N.  S.)  221 ;  33  L.  J.  0.  P.  1 ;  10  Jur.  (N.  8.)  239;  9  L.  T. 
523  ;  12  W.  E.  248. 

The  defendant  put  a  dangerous  spiked  hurdle  in  a  private  road  over 
which  he  and  others  had  rights  of  way.  Some  person,  without  the 
knowledge  of  the  defendant,  moved  the  hurdle  a  few  yards.    On  a 
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dark  night  the  plaintiff,  who  was  not  a  trespasser,  without  negligence, 
and  thinking  to  ayoid  the  original  position  of  the  hurdle,  came  into 
collision  with  it  and  was  injured.  Ileld^  that  the  plaintiff  could  re- 
cover from  the  defendant.  Mangan  v.  AUerton  (4  H.  &  C.  388  ;  L.  E. 
1  Ex.  239),  conmiented  on.— C^rA;  v.  Chambers  (1878),  26  W.  E.  613; 
47  L.  J.  Q.  B.  427 ;  3  Q.  B.  D.  327 ;  38  L.  T.  464. 

1866 

Proxilllity  of  Bamage. — It  is  no  ground  of  action  that  one  party  to  a 
reference  made  a  fraudulent  representation  to  the  arbitrator  whereby  he 
awarded  to  the  other  party  a  less  sum  than  he  would  otherwise  have  done. 
In  a  count  complaining  that  the  defendant  did  an  act  on  his  own  land 
to  the  prejudice  of  the  plaintiff's  land,  it  is  not  necessary  to  aver 
notice ;  and  a  plea  stating  that  no  notice  was  given  is  bad.  A  declara- 
tion alleged  that  there  was  a  public  footway  from  a  field  of  the  plaintiff 
to  another  field  of  the  plaintiff,  and  that  the  defendants  obstructed  the 
way,  whereby  the  plaintiff  and  his  servants,  employed  in  the  manage- 
ment of  his  lands  and  in  tending  his  cattle,  were  compelled  to  go  by  a 
longer  route,  and  thereby  the  work  and  labour  of  the  plaintiff  and  his 
servants  were  necessarily  consumed  to  a  greater  extent,  and  the 
plaintiff  was  prevented  from  employing  his  servants  during  such  excess 
as  he  otherwise  would  have  done.  Held,  a  sufficient  allegation  of 
peculiar  damage  to  enable  the  plaintiff  to  maintain  the  action.  It  is 
no  ground  of  action  that  a  person,  by  stopping  up  on  his  own  land  the 
continuation  of  a  public  footway  over  his  neighbour's  land,  causes  the 
public  to  trespass  on  other  parts  of  his  neighbour's  land  to  his  damage. 
A  statute  incorporating  a  waterworks  company  provided  that  all 
disputes  respecting  compensation,  works,  matter,  or  thing  done  or  per- 
formed under  the  provisions  of  the  Act  should  bo  determined  by  arbi- 
tration under  the  Lands  Clauses  Consolidation  Act,  1845.  Hddy  that 
the  provision  did  not  apply  to  a  claim  for  compensation  in  respect  of 
damage  sustained  by  the  interruption  of  a  drain  by  reason  of  the  works 
of  the  company.  A  plea  to  several  counts,  good  as  to  some  and  bad  as 
to  the  others,  is  not  bad  in  toto,  but  may  bo  construed  distributively. — 
Blagrave  v.  BHstol  Waterworks  Co.,  1  H.  &  N.  369 ;  26  L.  J.  Ex.  67. 

1810 

Parties  Liable— Proximate  Cause.— If  the  proximate  cause  of 
damage  be  the  plaintiff's  unskilfulness,  although  the  primary  cause  be 
the  misfeasance  of  the  defendant,  he  cannot  recover — at  least,  if  the 
mischief  be  in  part  occasioned  by  the  misfeasance  of  a  third  person 
not  sued.  A.  placed  lime  rubbish  in  a  highway,  the  dust  blown  from 
it  frightened  the  horse  of  B.  and  nearly  carried  him  into  contact  with 
a  passing  waggon,  in   avoiding   which   he  unskilfully  drove   over 
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other  rubbish  placed  in  the  road  by  C,  and  was  oyerthrown  and  hurt. 
Hddy  that  upon  a  count  stating  these  facts,  B.  could  not  recover  against 
A.^Flower  Y.Adam,  2  Taunt.  314;  11  E.  B.  691. 

1860 

Duty  of  Owners  of  Adjoining  Land— FencingofEzcayations.— A. 

being  possessed  of  land  abutting  on  a  public  footway,  in  the  course  of 
building  a  house  on  such  land  excavated  an  area  which,  by  the  negli- 
gence of  his  workpeople,  was  left  unfenced,  so  that  B.,  who  was  law- 
fully passing  along  the  way,  the  night  being  dark,  without  any 
negligence  or  default  of  her  own,  fell  into  the  area  and  was  killed. 
Heldt  that  A.  was  liable,  under  9  &  10  Yict.  c.  93,  to  an  action  by  the 
husband,  as  administrator,  for  the  benefit  of  himself  and  B.'s  infant 
children.  The  declaration  alleged  that  the  defendant  was  possessed  of 
a  messuage  with  the  appurtenances  near  to  a  common  and  public  foot- 
way, and  that  in  front  of  and  before  the  said  messuage,  and  parcel  of 
the  appurtenances  thereof,  and  close  to  and  by  the  side  of  the  said 
footway  and  abutting  upon  and  opening  into  the  same,  there  then  was 
a  large  hole,  vault,  or  area,  which  hole,  vault,  or  area  the  defendant, 
by  reason  of  the  possession  of  the  said  messuage  with  the  appurtenances, 
before  and  at  the  time  when,  &c.  ought  to  have  so  sufficiently  guarded 
and  fenced  as  to  prevent  injury  to  persons  lawfully  passing  in  and 
along  the  said  footway.  Held,  that  the  duty  of  the  defendant  to  fence 
the  area  was  properly  alleged.  Held  also,  that  the  judge  at  the  trial 
was  justified  in  amending  the  declaration  by  adding  the  words  in 
italics  (underlined).  In  such  a  case  the  declaration  need  not  negative 
the  existence  of  any  relations  entitled  to  compensation  other  than  those 
on  whose  behalf  the  action  purports  to  be  brought. — Barnes  v.  Ward, 
9  0.  B.  392 ;  2  Car.  &  K.  661 ;  19  L.  J.  0.  P.  195 ;  14  Jur.  334. 

The  owner  of  land  adjoining  a  highway  is  not  responsible  for  injury 
sustained  by  a  person  who  wanders  from  the  highway  upon  his  land, 
and  then  falls  into  an  excavation  therein,  and  which  was  not  in  anyway 
fenced  from  the  highway.  But  he  will  be  responsible  if  the  excavation 
is  so  near  that  a  person  may  fall  into  it  while  using  the  highway. — 
Hardcastle  v.  Scmth  Yorkshire  Bail,  and  Biver  Bun  Co.  (1859),  7  W.  E, 
326 ;  4  H.  &  N.  67 ;  28  L.  J.  Ex.  139 ;  6  Jur.  (N.  S.)  150. 

Where  the  defendants  were  owners  of  waste  land  which  was 
bounded  by  two  highways,  and  in  which  there  was  a  quarry  worked 
by  their  licensees,  and  the  plaintiff,  not  knowing  of  the  quarry,  passed 
over  the  waste  in  the  dark  to  get  from  one  road  to  the  other,  and  fell 
into  the  quarry : — Held,  that  no  duty  was  cast  upon  the  defendants  to 
fence,  as  the  Egging  the  quarry  did  not  amount  to  a  public  nuisance 
within  the  principle  laid  down  in  the  case  of  Barnes  v.  Ward,  2  Car.  &  K. 
661 ;  9  0.  B.  392 ;  19  L.  J.  0.  P.  195 ;  14  Jur.  3M.—ffounsell  v.  Smith 
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(1860),  8  W.  B.  277;  7  C.  B.  (N.  S.)  731 ;  29  L.  J.  0.  P.  203;  6 
Jup.  (N.  S.)  897 ;  1  L.  T.  440. 

If  an  excayation  has  been  made  so  near  to  a  highway  since  its 
dedication  and  adoption  as  to  create  or  increase  danger  to  the  public, 
and  an  accident  happens  thereby,  the  person  makiog  the  excavation  is 
not  absolved  from  liability  by  reason  that  a  statutory  obligation  to 
fence  the  highway  is  imposed  upon  other  parties  who  have  neglected 
to  do  80.— Wetter  v.  Dunk  (1864),  4  F.  &  F.  298. 

The  plaintiff's  wife,  while  passing  along  a  recently-used  way  over 
the  defendant's  land,  instead  of  an  ancient  way  close  by,  sustained 
injury  by  falling  into  a  sand-pit  excavated  by  the  defendant  on  his 
own  land.  Htidy  that,  as  there  was  no  evidence  of  a  dedication  of  the 
new  way  by  the  defendant  to  the  public,  the  defendant  was  not 
responsible.— -YeiW  v.  Byrne  (1877),  2  L.  E.  Ir.  287.  See  also  Stone  y. 
Jackson  (1865),  16  C.  B.  199. 

1866 

Obstructing  Access  to  a  House.— If  a  railway  company  in  con- 
structing their  railway  block  up  a  thoroughfare  leading  to  a  shop  so  as 
to  oocasion  loss  to  the  shopkeex)er  in  his  business  by  preventing  the 
passing  of  customers  to  his  shop,  the  loss  of  business  is  not  the  subject 
of  compensation  within  the  68th  sect,  of  the  Lands  Clauses  Consolida- 
tion Act,  1845.  A  railway  company  (the  defendants)  in  the  execution 
of  works  authorized  by  their  Act  temporarily  interfered  with  and 
obstructed  a  highway  leading  to  a  public-house  of  which  the  plaintiff 
was  lessee,  thereby  causing  such  a  diminution  in  the  number  of  the 
plaintiff's  customers  as  to  cause  to  him  in  his  business  as  a  licensed 
victualler  damage  to  the  extent  of  100/.  Heldy  by  the  majority  of 
the  Court  (viz.,  Erie,  C.  J.,  Pollock,  0.  B.,  Channell  and  Pigott, 
BB.),  (Byles  and  Keating,  JJ.,  disBentientihus),  reversing  the  judgment 
of  the  Queen's  Bench,  upon  a  special  case,  that  the  loss  of  business 
was  not  the  subject  of  compensation  within  the  68th  sect,  of  the  Lands 
Clauses  Consolidation  Act,  1845,  upon  the  grounds: — Ist,  that  a 
claimant  has  no  title  to  the  statutory  compensation,  unless,  without 
the  statutes,  he  could  have  maintained  an  action  for  the  obstruction 
and  special  damage,  and  that  upon  the  facts  here  no  action  would  have 
lain ;  2ndly,  that  a  claimant's  title  to  such  compensation  is  only  in 
respect  of  land,  or  an  interest  therein  which  has  been  injuriously 
affected,  and  that  this  damage  did  not  accrue  to  the  plaintiff  in  his 
capacity  of  owner  of  an  estate  in  land,  for  that  the  house  was  not  in- 
juriously affected  by  the  profits  of  the  plaintiff's  trade  carried  on 
therein  being  diminished  by  the  obstruction.  Chamberlayne^s  Case, 
11  W.  E.  472 ;  2  B.  &  S.  617,  explained.  Wilke's  Case,  2  Bing.  N.  0. 
281,  questioned.    Senior's  Case,  11  W.  E.  836;  2  H.  &  C.  258;  and 
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Cameron's  Case,  12  W.  E.  803 ;  16  C.  B.  (N.  S.)  430,  overruled. 
Cameron's  Case  subsequently  came  before  this  Court,  and  the  judgment 
of  the  Common  Pleas  was  reversed. — Bicket  v.  Metropolitan  Bail,  Co*, 
13  W.  E.  455 ;  5  B.  &  S.  149 ;  34  L.  J.  Q.  B.  257 ;  11  Jur.  (N.  S.) 
260;  12L.  T.  75  (Ex.  Ch.). 

A  railway  company,  in  the  execution  of  works  authorized  by  their 
Act,  temporarily  interfered  with  and  obstructed  a  highway  leading  to  a 
public-house,  of  which  the  appellant  was  lessee,  thereby  causing  such 
a  diminution  in  the  number  of  the  appellant's  customers  as  to  produce 
a  serious  loss  of  trade.  Held  (Lord  Weetbury  dissentiente),  that  such  loss 
of  business  was  not  a  subject  of  compensation  within  the  68th  sect,  of 
the  Lands  Clauses  Act,  1845,  upon  the  ground  that  a  claimant  has  no 
title  to  the  statutory  compensation  unless  without  the  statutes  he 
could  have  maintained  an  action  at  common  law  for  the  obstruction, 
and  that  upon  the  facts  stated  in  the  present  case  no  such  action  would 
have  lain.  WiVce's  Case,  2  Bing.  N.  0.  281,  questioned. — Bicket  y. 
Metropolitan  Bail.  Co,  (1867),  15  W.  E.  937;  36  L.  J.  O.  B.  205; 
L.  E.  2  H.  L.  175 ;  16  L.  T.  542  (H.  L.,  E.). 

The  right  which  members  of  the  public  have  to  use  a  public  high- 
way is  not  an  absolute  right,  but  must  be  exercised  in  a  reasonable 
manner,  regard  being  had  to  all  the  circumstances  of  the  case.  B,  v. 
Jones,  3  Camp.  230 ;  and  Benjamin  v.  Storr,  22  W.  E.  631 ;  L.  E.  9 
C.  P.  400,  followed.  Where  a  builder  has  three  ways  of  access  to  a 
building  site,  and  uses  only  one,  and  that  principally  at  the  busiest 
hours  of  the  day,  causing  special  or  particular  damage  to  another 
person,  such  user  is  not  reasonable.  Where  the  private  right  of  an 
owner  of  land  to  access  to  the  road  is  unlawfully  interfered  with,  he 
is  entitled  to  recover  damages  from  the  wrongdoer  to  the  extent  of  the 
loss  of  profits  of  the  business  carried  on  by  him  on  his  premises.  Base 
V.  Groves,  5  M.  &  G-.  613 ;  and  Lyon  v.  Fishmongers'  Co,,  25  W.  E. 
165 ;  L.  E.  1  App.  Cas.  662,  considered  and  followed.  A  person  is 
entitled  to  recover  damages  for  a  private  injury  resulting  from  a  public 
nuisance  where  there  is  a  particular,  a  direct,  and  a  substantial  damage 
to  him,  such  as  that  arising  from  an  unreasonable  obstruction  to  the 
access  to  his  premises  from  the  road  occasioning  loss  of  profits. 
Benjamin  v.  Storr,  22  W.  R  631 ;  L.  E.  9  C.  P.  400,  considered  and 
followed.  Bicket  Y.  Metropolitan  Bail.  Co,,  13  W.  E.  455;  15  W.  E. 
937;  L.  E.  2  H.  L.  175;  5  B.  &  S.  149,  distinguished.  Where 
damages  are  sought  in  the  Chancery  Division  \mder  Lord  Cairns' 
Act,  in  substitution  for  an  injtmotion,  in  respect  of  wrongful  acts 
which  have  continued  after  the  issue  of  the  writ,  but  have  come  to  an 
end  before  the  trial  of  the  action,  the  entire  damages  occasioned  by 
the  whole  of  the  wrongful  acts  are  recoverable.    Davenport  y.  Bylands^ 


Digitized  by 


Google 


OBSTRUCTION.  409 

14  W.  E.  243;  L.  E.  1  Eq.  302,  followed.— J^^rtfe  v.  Hohion  (1880), 
28  W.  E.  459;  49  L.  J.  Ch.  321;  14  Ch.  D.  642;  42  L.  T.  225. 

1888 
Highway  Board. — ^A  highway  board  had  left  a  heap  of  stones  on 
the  side  of  a  road  within  their  jurisdiction  at  a  place  which  was  used 
as  a  dep6t  for  stones  used  in  repairing  the  road.  The  contractor,  a 
servant  of  the  highway  board,  in  placing  stones  there  had  allowed 
them  to  project  a  few  inches  on  to  the  road.  A  person,  when  driving 
along  the  road  one  dark  night,  drove  against  the  heap  and  thereby 
met  with  his  death.  His  widow  and  child  thereupon  brought  an  action, 
under  Lord  Campbell's  Act,  against  the  board.  Beld  (a)  that  the 
action  was  maintainable ;  (b)  that,  inasmuch  as  the  so-called  contractor 
was  really  a  servant  of  the  board,  they  were  Uable. — Tucker  v.  Axbridge 
Highway  Board,  53  J.  P.  87. 

1871 
Local  Board. — A  local  board  of  health,  being  under  sect.  117  of  the 
Public  Health  Act,  1848,  surveyor  of  highways,  is  liable  to  an  action 
at  the  suit  of  a  person  who,  when  passing  along  the  highway,  is 
injured  by  reason  of  the  servants  of  the  local  board  negligently  leaving 
a  heap  of  stones  upon  the  highway.  Quosre,  whether,  if  the  negligence 
was  that  of  the  surveyor  appointed  by  the  board  under  sect.  37,  and 
who  could  not  be  removed  without  the  approval  of  the  general  board 
of  health,  there  would  be  such  liability. — Foreman  y,  Canterbury  Corp,, 
40  L.  J.  Q.  B.  138;  L.  E.  6  Q.  B.  214;  24  L.  T.  385 ;  19  W.  E.  719. 

A  highway  and  lighting  authority  had  erected  a  post  at  the  entrance 
and  in  the  centre  of  a  footpath  to  prevent  cattle  straying  up  the  foot- 
path, and  near  the  post  they  placed  a  lamp,  which  they  were  in  the 
habit  of  lighting  at  nights.  The  plaintiff  was  passing  along  the  footpath 
at  night,  when  the  lamp  was  out  or  not  lighted,  and  in  consequence  of 
the  darkness  came  against  the  post  and  suffered  injuries.  Held,  that 
an  action  lay  against  the  board.  It  is  not  necessary  that  the  notice  of 
action  mentioned  in  sect.  264  of  the  Public  Health  Act,  1875  (38  &  39 
Yict.  c.  55),  be  set  out  in  one  document;  it  may  be  contained  in  a 
series  of  letters  if  in  the  result  the  cause  of  action  is  clearly  stated,  and 
the  other  particulars  mentioned  in  the  section  are  disclosed. — Lumley 
V.  East  Retford  C(yrp.  (1891),  55  J.  P.  133  (C.  A.). 

1896 
llines — Owner  working  Subjacent  Hinerala— Subsidence — 
Level  CroBting— Ballast  placed  by  Eailway  to  maintain  Level.— 

A  local  board  had  vested  in  them  a  highway  across  which  a  railway 
company  carried  its  line  on  the  level  of  the  highway.    The  defendants, 
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by  mining  operations,  caused  a  subsidence  in  the  highway  and  sur- 
rounding country  without  damaging  the  surface.  The  railway  com- 
pany, to  keep  their  line  at  the  original  level,  placed  ballast  under  the 
rails  as  the  highway  subsided,  so  that  an  embankment  was  created 
which  effectually  obstructed  the  highway.  Hddy  that,  as  there  was  no 
evidence  that  the  defendants  intended  to  further  work  the  mines,  there 
was  no  right  to  an  injunction ;  and  [also  that  the  damage  to  the  high- 
way flowed  from  the  railway  company  and  not  from  the  defendants. 
Semble  (per  Collins,  J.),  that  the  local  board  had  a  cause  of  action  for 
infringement  of  their  right  to  have  the  highway  kept  at  its  original 
leyeh—AU.-Om.  v.  C(mduit  Colliery  Co.,  43  W.  E.  366;  64  L.  J.Q.B. 
207 ;  [1895]  1  Q.  B.  301 ;  71  L.  T.  771 ;  69  J.  P.  70. 

1886 

Company  in  possession  of  Way  under  Statutory  Eight — ^Acci- 
dent.— ^The  defendants  were  the  owners  of  a  quay  over  which  there 
was  a  public  right  of  way  to  their  docks.  The  Great  Eastern  Bailway 
Company,  by  their  private  Act  of  Parliament,  were  empowered  to  and 
did  enter  into  an  arrangement  with  the  defendants  to  lay  tramways 
connecting  the  docks  with  the  railway  system.  The  company  were  to 
keep  the  tramways  in  good  working  order.  Under  the  Tramways  Act, 
1870,  the  company,  as  promoters,  gave  notice  to  the  defendants  of  their 
intention  to  open  and  break  up  the  road  for  the  purpose  of  doubling 
the  rails  at  a  particular  point.  The  company  did  break  up  the  high- 
way for  their  tramway  purposes.  The  plaintiff  was  injured  by  being 
thrown  from  his  cart  through  the  defective  condition  of  the  roadway  at 
the  place  where  the  works  were  being  carried  out,  and  brought  his 
action  for  compensation  against  the  defendants  as  owners  of  the  high- 
way. The  jury  at  the  trial  found  that  the  accident  to  the  plaintiff  had 
been  caused  by  the  negligence  of  the  railway  company,  who  were  in 
possession  of  the  spot  when  the  occurrence  took  place,  and  that  the 
roadway  was  in  a  defective  condition  owing  to  a  breach  of  duty  on  the 
part  of  the  railway  company,  and  gave  the  plaintiff  substantial 
damages.  It  was  contended,  on  argument  on  behalf  of  the  plaintiff, 
that  on  these  findings  he  was  entitled  to  have  the  verdict  entered  for 
him,  and  on  the  part  of  the  defendants  that  they  amounted  to  a  verdict 
for  them.  Held,  on  further  consideration,  that,  as  the  railway  company 
were  carrying  out  their  works  not  under  the  orders  or  as  licensees  of 
the  defendants,  but  under  their  statutory  powers,  and  were  in  the  sole 
possession  of  the  place  when  the  accident  happened,  which  was  entirely 
under  their  control,  and  the  negligence  causing  the  accident  was  that 
of  the  railway  company  and  not  of  the  defendants,  the  verdict  ought 
to  be  entered  for  the  defendants. — Balham  v.  Iptwich  Dock  Commis^ 
sioners,  64  L.  T.  23. 
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1863 

Negligence  of  Contractor.— Where  an  injury  is  Bustained  by  a 
person  in  consequence  of  the  act  of  a  contractor,  done  in  the  course  of 
carrying  out  the  unlawful  orders  of  his  principals,  the  party  injured 
may  maintain  an  action  on  the  case  against  the  principals. — EUie  v. 
Sheffield  Oas  Consumers*  Co.,  2  W.  E.  19 ;  2  El.  &  Bl.  767  ;  2  0.  L.  E. 
249 ;  23  L.  J.  Q.  B.  42  ;  18  Jur.  146. 

The  proprietor  of  a  dangerous  machine  lawfully  erecting  it  on  a  place 
over  which  persons  are  allowed  to  pass  is  not  liable  for  injury  sustained 
by  anyone  who,  in  so  passing  along  near  to  it,  stumbles  accidentally, 
and  so  falls  against  the  machine  in  motion,  it  being  visible  and  void- 
able, although  not  so  fenced  as  to  prevent  injury  to  anyone  striking 
against  it.  Semhle,  that  if  the  fencing  to  the  machinery  had  been 
apparently  sufficient,  or  the  machinery  had  been  concealed  from  view, 
or  there  had  been  anything  in  the  nature  of  a  **  trap  *'  as  explained  in 
Corly  v.  HiU  (4  C.  B.  (N.  S.)  556),  the  defendant  would  have  been 
liable.— 5ofcA  v.  Smith  (1862),  10  W.  E.  387;  7  H.  &  N.  736;  31 
L.  J.  Ex.  201 ;  8  Jur.  (N.  S.)  197 ;  6  L.  T.  158. 

(4)  Proceedings. 

1868 

Where  Particnlar  Ii^nry.— Where  a  plaintiff  suffers  a  particular 
injury  from  the  obstruction  of  a  public  way  a  bill  for  an  injunction 
will  lie,  and  the  Attorney-General  need  not  be  a  party.  Circum- 
stances which  amoimt  to  abandonment  of  an  easement  considered. — 
Cook  V.  Baih  Corp.,  L.  E.  6  Eq.  177. 

1897 
Scots  Law — Interdict — Sweeping  Snow  off  Tramway  Lines. — 
A  tramway  company  who  had  statutory  powers  of  running  tramways 
through  the  streets  of  a  town,  after  snowstorms  removed  the  snow 
from  their  lines  in  such  a  manner  as  to  cause  a  nuisance  to  persons 
using  the  streets.  Held,  that  their  statutory  power  gave  them  no 
right  to  create  a  nuisance,  and  the  fact  that  the  nuisance  might  have 
been  abated  if  the  road  authority  had  cleared  the  streets  more  promptly 
was  no  answer  to  an  action  for  interdict.  Judgment  of  the  Court 
below  reversed. — Ogston  v.  Aberdeen  District  Tramways  Co.,  75  L.  T. 
633 ;  66  L.  J.  P.  C.  1 ;  [1897]  A.  C.  HI ;  61  J.  P.  436  (H.  L.,  Sc.). 

1896 

Sabsidenoe—Level  raised  by  Connty  Conncil— Interference 
with  Access  to  Adjoining  Land. — The  plaintiff  was  the  owner  of 
premises  fronting  on  a  highway,  the  freehold  of  which  was  not  vested 
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in  the  lughway  authority,  but  remaiiied  the  property  of  the  frontagers. 
The  highway  and  the  adjacent  land  had  from  time  to  time  subsided, 
and  the  county  council,  whose  duty  it  was  to  keep  the  highway  in 
repair,  resolved  to  raise  the  leyel  of  the  highway  in  front  of  the 
plaintiff's  premises  to  an  extent  which  would  interfere  with  the  plain- 
tiffs right  of  access  to  his  premises.  The  plaintiff  sought  an  injunc- 
tion to  restrain  them  from  carrying  out  the  proposed  works.  At  the 
trial  the  jury  found  *'that  they  were  not  satisiied  that  the  county 
council  intended  to  raise  the  highway  above  the  level  at  which  it 
originally  stood,"  and  judgment  was  thereupon  given  for  the  defen- 
dants. Htldy  that,  upon  the  above  finding,  the  judgment  of  the 
Court  below  was  right,  and  that  the  plaintiff  was  not  entitled  to  an 
injunction. — Atherton  v.  Cheshire  County  Council,  60  J.  P.  6  (C.  A.). 

1898 

Catting  Trees  near  Highway.— By  the  Highway  Act,  1835,  s.  65, 
if  any  obstruction  is  caused  to  any  way  by  a  tree,  the  owner  may  be 
siunmoned  by  the  surveyor  to  show  cause  why  such  tree  is  not  lopped, 
or  why  the  obstruction  should  not  be  removed ;  and  the  owner  shall 
comply  with  the  order  of  the  magistrate  within  ten  days  of  the  order 
being  left  on  him.  By  sect.  62,  "Provided  always  ....  that  no 
person  shall  be  obliged  to  fell  any  timber  trees  growing  in  hedges  at 
any  time  whatsoever,  except  where  the  highways  shall  be  ordered  to  be 
widened  or  enlarged  as  herein  mentioned,  or  then  to  cut  down  .... 
any  oak  ....  except  in  the  months  of  April,  May,  or  June,  or  any 
ash,  elm,  or  other  trees  in  any  other  months  than  December,  January, 
February,  or  March.**  The  appellant,  Bullen,  was  summoned  under 
sect.  65  for  that  a  yew  tree  growing  on  his  lands  obstructed  a  carriage- 
way, and  the  magistrates  made  an  order  for  its  removal.  It  was  con- 
tended on  his  behalf  that,  as  no  order  had  been  made  for  widening  the 
road,  under  sect.  66  he  could  not  be  ordered  to  remove  it  even  if  it  was 
an  obstruction.  But,  even  if  they  could  order  its  removal,  they  could 
not  do  so  in  July,  when  they  made  the  order.  Held  (affirming  the 
magistrate),  that  the  order  was  right,  and  that  sect.  66  did  not  apply 
to  such  a  case  as  this  at  all.— ^u//cn  v.  Wakely^  77  L.  T.  689 ;  62 
J.  P.  166;  18  Cox,  C.  C.  692. 

1901 

PublicHighway— Obstrnotioii— ActionbyAttomey-OeneraL—A 

county  council  cannot  legally  sanction  the  erection  of  a  permanent 
structure,  not  authorized  by  the  necessities  of  the  public  service,  along 
or  upon  a  county  road.  The  Attorney-General,  as  representing  the 
public,  is  the  proper  person  to  prevent  this  by  injunction.  When  the 
soil  has  been  taken  for  county  purposes  everything  between  the  road 
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fences  is  primd  facie  part  of  the  publio  highway.  An  obstruction 
placed  upon  a  county  road  can  only  be  looked  upon  as  inappreciable 
when  the  obstruction  is  temporary  in  character,  or  where  it  is  so  small 
in  extent  that  it  could  not  under  any  circumstances  impede  traffic. — 
Attorney-General  v.  Mayo  County  Council,  [1902]  1  Ir.  B.  13  (M.  E.). 

1884 
Summary  Proceedings  —  Several  Convictionf  —  Contmuing 
Offonoe. — ^A  person  who  had  been  convicted  at  petty  sessions  in  June, 
1893,  for  obstructing  the  free  passage  of  a  road  by  **  erecting"  a 
barbed  wire  fence  thereon  was  afterwards  conyicted  on  four  separate 
charges  of  obstructing  on  the  7th,  14th,  21st,  and  28th  August,  1893, 
respectively,  the  free  passage  of  the  road  by  '*  erecting  and  maintain- 
ing "  a  barbed  wire  fence  thereon.  The  barbed  wire  fence  was  the 
same  in  both  cases,  the  defendant  not  haying  removed  it  after  the  first 
conviction.  It  was  sought  to  quash  the  later  convictions  on  the  ground 
{inter  alia)  that  the  offences  charged  were  identiccd  with  that  for  which 
the  first  conviction  was  had.  Jleldt  that  the  convictions  were  good, 
the  obstructing  on  each  day  being  a  separate  offence.  W.,  one  of  the 
justices  who  adjudicated,  was  a  member  of  the  finance  committee  of 
the  county  of  Dublin,  and  also  a  cesspayer.  The  complainant  was  the 
district  surveyor,  an  officer  of  the  grand  jury,  having  a  statutory  duty 
of  reporting  generally  on  the  state  of  all  roads,  and  the  name  and 
description  of  all  persons  by  him  prosecuted  for  any  injury  to  any 
road,  or  any  like  offence,  and  the  result  of  such  prosecution,  and 
generally  in  all  matters  and  things  which  may  be  given  to  him  in 
charge  by  the  finance  committee.  There  was  evidence  that  the  first 
prosecution  was  imdertaken  by  him  in  obedience  to  a  direction  from 
the  finance  committee  to  take  steps  to  have  the  barbed  wire  fence  re- 
moved, but  that  the  subsequent  prosecutions  were  undertaken  by  him 
on  his  own  responsibility ;  and  that  W.,  when  adjudicating  in  the  cases, 
was  not  aware  that  any  directions  had  been  given  to  the  complainant. 
Held,  thatW.  was  not  disqualified,  either  by  his  being  a  member  of  the 
finance  committee,  as  that  committee  could  not  be  considered  as  being 
directly  or  indirectly  the  prosecutors,  or  by  his  being  a  cesspayer,  even 
assuming  that  the  costs  of  such  a  prosecution  were  to  be  paid  out  of 
the  county  funds.— i?.  v.  Dublin  County  J  J.,  [1894]  2  Ir.  B.  527. 

1877 
Suing  for  Penalty—Time  for.— Under  27  &  28  Vict.  c.  lOl,  s.  61 
— ^which  enacts  that  if  any  person  shall  encroach  by  making  or  causing 
to  be  made  any  building  or  fence  on  the  side  of  any  carriage-way 
within  fifteen  feet  from  the  centre  thereof,  he  shall  be  subject  to  a 
penalty  not  exceeding  40tf. — the  encroachment  is  not  a  continuing 
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offence,  and  the  six  months'  limitation  created  by  11  &  12  Yict.  c.  43, 
8.  11,  commences  from  the  completion  of  such  building  or  fence. — 
Cogyim  v.  Bennett,  2  C.  P.  D.  668. 

1887 
Highway  within  Metropolitan  Area— Power  of  Police  to 

Proseonte. — A  person,  by  singing  hymns,  occasioned  a  crowd  to 
assemble,  and  thereby  obstructed  a  certain  highway  within  the  metro- 
politan police  district.  An  information  was  accordingly  preferred 
against  him  by  an  inspector  of  police,  under  sect.  72  of  the  Highway 
Act.  Hdd,  that  a  prosecution  under  sect.  72  of  the  Act  might  be 
initiated  by  anyone,  and  therefore  that  the  proceedings  taken  by  the 
police  were  valid.  Held  also  (reversing  the  decision  of  the  magistrate, 
who  had  dismissed  the  summons),  that  the  provisions  of  sect.  72  of  the 
Highway  Act  were  applicable  to  highways  within  the  metropolitan 
area.— ^odfc  v.  Holmes,  16  Cox,  C.  0.  263 ;  51  J.  P.  693. 

1890 

Dismissal  of  Charge— Appeal  to  ftnarter  Sessions.— There  is  no 

right  of  appeal  against  the  dismissal  of  a  complaint  under  the  Highway 
Act,  1835,  for  obstructing  a  highway,  as  the  words  of  sect.  105  of  that 
Act,  which  give  a  right  of  appeal  to  the  Quarter  Sessions  to  any  person 
who  shall  think  himself  aggrieved  by  any  order,  conviction,  or  judg- 
ment, or  determination  made,  or  by  any  matter  or  thing  done  by  a 
justice  of  the  peace  in  pursuance  of  the  Act,  apply  only  to  the  case 
of  a  conviction,  and  do  not  give  any  right  of  appeal  in  case  of  an 
acquittal. — R.  v.  County  of  London  J  J,,  Fulham  Vestry ,  Ex  parte,  39 
W.  R.  11 ;  59  L.  J.  M.  C.  146;  25  Q.  B.  D.  357 ;  63  L.  T.  243;  55 
J.  P.  56. 

OFFENCES   ON  HIGHWAYS.     {See  alto  Bicycles; 

EXTRAOBDINABY       TRAFFIC;        LOCOMOTIVES;        NuiSAKCES  ; 

OBSTEUOnONS.) 

PJLOll 

(1)  Generally 414 

(2)  Prooeediiigs  for   419 


(1)  Generally. 

1877 

"B-iding  Furiously. — ^The  Highway  Act,  1835,  s.  78,  enumerates 
various  acts  and  omissions  by  persons  on  highways  having  charge  of 
carriages  and  animals,  and  also  by  persons  interrupting  others; 
amongst  them,  il  any  person,  riding  any  horse  or  beast,  or  driving  any 
sort  of  carriage,  shall  ride  or  drive  the  same  furiously,  so  as  to 
endanger  the  life  or  limb  of  any  passenger,  then  follow  the  words: 
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«  Eyery  person  so  offending,  in  any  of  the  cases  aforesaid,  and  being 
convicted  of  any  such  offence,"  shall  '*  for  every  such  offence  forfeit 
any  sum  not  exceeding  oL,  in  case  such  driver  shall  not  be  the 
owner  of  such  waggon,  cart  or  other  carriage ;  and  in  case  the  offender 
be  the  owner  of  such  waggon,  cart  or  other  carriage,  then  any  sum  not 
exceeding  10/."  The  appellant  was  convicted  by  justices  of  riding 
furiously  on  horseback  along  a  highway,  and  fined  a  sum  less  than  51. 
Heldf  upon  a  case  stated,  that  the  penalty  under  51,  was  applicable  to 
all  offences  mentioned  in  the  section,  whether  the  offenders  were 
drivers  of  carriages  or  not,  and  that  the  conviction  was  right. — Williama 
V.  Evans,  35  L.  T.  864  ;  1  Ex.  D.  277. 

By  a  turnpike  Act  certain  tolls  were  imposed  upon  every  carriage, 
&c.  drawn  by  horses,  varying  in  amount  in  proportion  to  the  nimiber 
of  horses  drawing  the  same ;  and  certain  other  tolls  were  imposed  upon 
waggons  and  carts  drawn  by  horses ;  and  another  toll  for  horses,  mules 
or  asses,  laden  or  unladen,  and  not  drawing:  proviso,  that  no  more 
than  one  toll  should  be  taken  from  any  person  for  passing  and  repass- 
ing on  the  same  day  with  the  same  horses,  beasts  and  carriages 
through  the  tollgates.  A  stage  coach  drawn  by  four  horses  passed 
through  a  gate  erected  under  this  Act  of  Parliament,  and  paid  the  toll. 
In  the  evening  of  the  same  day  the  same  coach  repassed  through  the 
same  gate  with  the  same  coachman,  but  with  different  horses  and 
passengers.  Held,  that  a  second  toll  was  payable  in  respect  of  this 
carriage  and  horses.  By  another  clause  of  the  Act  it  was  enacted 
that  no  action  should  be  commenced  against  any  person  for  anything 
done  in  pursuance  of  the  Act  until  twenty-one  days*  notice  should  be 
given  to  the  clerk  of  the  trustees,  or  after  sufficient  satisfaction  or 
tender  thereof  had  been  made  to  the  party  aggrieved,  or  after  six 
calendar  months  next  after  the  fact  committed,  and  that  every  such 
action  should  be  brought  in  the  county  or  place  where  the  matter 
should  arise,  and  not  elsewhere,  and  the  defendant  should  and  might, 
at  his  election,  plead  specially,  or  the  general  issue  not  guilty,  and 
give  in  evidence  that  the  same  was  done  in  pursuance  and  by  the 
authority  of  the  Act.  Held,  in  assumpsit  against  a  toll  collector, 
brought  to  recover  back  money  alleged  to  have  been  exacted  by  him 
improperly  as  toll,  that  twenty-one  days*  notice  of  action  ought  to 
have  been  given,  and  that  the  action  should  have  been  brought  in  the 
proper  coxmty.—Waterhouse  v.  Keen  (1825),  4  B.  &  0.  200;  6  D.  &  E. 
257. 

1832 

Infirm  Person— Eeasonable  Care  in  Driving.— A  foot-passenger, 
though  he  may  be  infirm  from  disease,  has  a  right  to  walk  in  the 
carriage-way,  and  is  entitled  to  the  exercise  of  reasonable  care  on  the 
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part  of  persons  driving  carriages  along  it. — Boss  v.  Litton,  6  Car.  &  P. 
407. 

1863 

Bacing. — A  right  of  highway  does  not  include  a  right  to  race ;  and 

a  person  who  had  been  party  to  a  ** hurdle  race": — Hdd,  jointly 

liable  for  the  putting  the  hurdles  on  the  ground,  although  he  did  not 

take  part  in  that  x)articular  act. — Sowerby  v.  Wadsworth,  3  F.  &  F.  734. 

1823 

Eight  to  Bemove  Driver.— The  statute  13  Geo.  3,  c.  78,  s.  60, 
imposing  a  penalty  on  the  driver  of  a  cart,  &c.  for  riding  thereon 
under  the  circumstances  therein  mentioned,  authorizes  a  Justice  on  his 
own  view,  or  upon  the  oath  of  one  witness,  to  convict  the  offender ; 
and  in  case  the  offender  refuses  to  discover  his  name,  or  the  name  of 
the  owner  of  the  cart,  &c.,  he  is  subjected  to  a  like  penalty,  and  may, 
without  warrant,  be  apprehended  forthwith  by  the  person  seeing  the 
offence  committed.  Where  the  driver  of  a  waggon  committed  an  offence 
within  this  Act  in  the  view  of  a  justice,  and,  having  placed  himself 
before  the  board  on  which  his  master^s  name  was  painted,  so  as  to  pre- 
vent the  discovery  of  the  owner,  and  the  justice,  in  order  to  ascertain 
the  name,  stopped  the  horses  and  laid  hands  on  the  driver  and 
removed  him  from  his  position  before  the  board,  and  thereby  informed 
himself  of  the  ownership : — Held,  on  demurrer,  that  this  was  a  trespass 
and  gave  the  driver  a  right  of  action. — Joiies  v.  Owen,  2  D.  &  E.  600; 
1  L.  J.  (0.  S.)  K.  B.  139. 

1880 

Waggon,  Cart,  or  other  such  Carriage  without  Owner's  Name. 
— Sect.  76  of  the  Highway  Act  (5  &  6  Will.  4,  c.  50),  which  requires  the 
owner*s  name  to  be  painted  on  every  **  waggon,  cart,  or  other  such 
carriage  *'  used  on  any  highway,  and  imposes  a  penalty  upon  default, 
only  includes  carriages  ejuadem  generis  with  a  waggon  or  cart.  A  light 
spring  cart  with  two  wheels,  used  by  an  agricultural  implement  maker 
for  the  conveyance  of  the  owner  and  his  family  and  also  of  agricul- 
tural implements  to  market,  and  upon  which  duty  under  32  &  33  Vict, 
c.  14,  s.  18,  was  paid : — Held,  not  to  be  ejusdem  generis  with  a  waggon 
or  cart  for  the  purposes  of  the  above-mentioned  section. — Denhy  v. 
Hunter,  28  W.  E.  228 ;  49  L.  J.  M.  C.  15 ;  5  Q.  B.  D.  20 ;  41  L.  T. 
622  ;  44  J.  P.  283. 

1896 

Driver  not  having  Direction  of  Horses — Carriage  ''  passing  '* 

upon  a  Highway— Carriage  not  in  Motion.— Where  a  person  in 

charge  of  any  carriage  passing  upon  a  highway  negligently  or  wilfully 

leaves  such  carriage  so  that  he  ceases  to  have  the  direction  or  govern- 
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ment  of  tlie  horses  or  cattle  drawing  the  same,  he  is  liable,  under  the 
Highway  Act,  1835,  upon  conviction,  to  a  fine  not  exceeding  £5 ;  and 
the  fact  that  the  carriage  was  standing  still  during  the  whole  time  that 
the  driver  was  absent,  and  had  in  fact  caused  no  obstruction  on  the 
highway,  is  no  defence,— Phythian  v.  Baxendale,  43  W.  R.  412 ;  64 
L.  J.  M.  C.  174  ;  [1896]  1  Q.  B.  768  ;  72  L.  T.  465 ;  18  Cox,  C.  C.  119 ; 
69  J.  P.  217. 

1868 

Driving  two  Carts— Attaching  Eein.— The  77th  sect,  of  5  &  6 
Will.  4,  c.  50,  provides  that  a  person  may  act  as  the  driver  of  two  carts 
on  a  highway,  provided  that  the  carts  shall  not  be  drawn  by  more  than 
one  horse  each,  and  the  horse  of  the  hinder  cai*t  shall  be  attached 
by  a  rein  in  length  not  exceeding  four  feet  to  the  back  of  the  foremost 
cart.  Heldf  that  the  provision  was  substantially  complied  with  when 
a  driver  seated  in  the  first  cart  had  a  ropo  attached  to  the  head  of  the 
last  horse  passed  over  the  back  and  fastened  to  the  body  of  the  first 
cart  about  the  centre,  and  the  last  horse's  head  drawn  close  up  to  the 
back  of  the  first  cart,  so  that  he  had  full  command  of  both  horses. — 
lioberUon  v.  Burkitt,  7  W.  E.  50. 

1869 

Destroying  Surface  of  Way— Footpaths.— By  sect.  72  of  5  &  6 
Will.  4,  c.  50  (the  Highway  Act),  a  penalty  is  imposed  upon  anyone 
who  shall  **  wilfully  destroy  or  injure  the  surface  of  any  highway." 
Held,  that  a  footway  across  a  field  is  a  highway  within  the  meaning  of 
this  section. — Brackenhorough  v.  Thorahy,  19  L.  T.  692. 

1800 

Eight  of  Public  to  Pass  and  Bepass^TTser  for  other  Purposes.— 

Any  user  of  a  highway  by  the  public  beyond  the  reasonable  use 
thereof  as  a  highway  is  a  trespass.  The  plaintiff  was  possessed  of  a 
piece  of  land  and  of  the  soil  of  a  public  highway  crossing  it.  Over 
the  land,  on  each  side  of  the  highway,  he  had  granted  to  B.  a  licence 
to  exercise  horses.  The  defendant  owned  a  newspaper,  in  which  he 
published  the  doings  of  racehorses.  He  entered  upon  the  highway 
and  walked  up  and  down  for  a  considerable  time  within  a  short  space, 
observing  the  doings  of  R.'s  horses,  to  the  detriment  of  R.  and  the 
plaintiff,  by  depreciating  the  value  of  the  land.  The  defendant 
justified  under  the  public  right  of  passing  and  repassing.  Hdd,  that 
he  was  a  trespasser.  Harrison  v.  Rutland  {Duke)  (62  L.  J.  Q.  B.  117 ; 
[1893]  1  a.  B.  142)  followed.— i7tcA;manv.  Maisey,  69  L.  J.  Q.  B.  611 ; 
[1900]  1  a  B.  752  ;  82  L.  T.  321 ;  48  W.  R.  385  (C.  A.). 
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1898 
TTndergromid  Wires— Po8tma«ter-General—Eead  Authority.— 

Sect.  9  of  the  Telegraph  Act,  1863,  provides  that  the  company— which 
by  a  later  Act  includes  the  Postmaster-General — shall  not  place  any 
telegraph  under  any  street  except  with  the  consent  of  the  bodies 
haying  the  control  of  the  streets ;  and  sect.  5,  sub-sect.  3,  provides 
that  any  consent  may  be  given  **  on  such  pecuniary  or  other  terms  or 
conditions  as  the  person  or  body  giving  consent  thinks  fit."  Heldf 
that  the  objections  which  the  road  authority  are  entitled  to  raise  under 
sect.  5,  sub-sect.  3,  are  objections  as  to  matters  only  which  concern 
them  as  a  road  authority,  and  that  they  cannot  raise  objections  as  to 
the  modes  or  conditions  of  carrjring  on  the  service  or  the  reasonable- 
ness of  the  charges  for  such  service ;  and  that  they  cannot,  therefore, 
when  giving  consent  to  the  Postmaster- General  to  lay  an  underground 
telephone  wire,  impose  the  condition  that  the  wire  should  not  be  laid 
for  the  use  of  a  particular  telephone  company  unless  such  company 
were  prepared  to  provide  an  improved  service  at  a  reduced  cost,  as 
such  condition  would  be  not  only  outside  the  scope  of  their  duties  as  a 
road  authority,  but  also  unreasonable. — The  Poaimaster-Omeral  v. 
Corporation  of  London,  78  L.  T.  120 ;  62  J.  P.  380  (Ey.  &  Can.  Com.). 

1886 
Breaking  up  without  Statutory  Authority— Prescription.— 

The  corporation  of  the  town  of  P.  had  for  several  years  supplied  water 
to  the  adjoining  district  of  F.,  and  for  such  purpose  had  entered  upon 
and  broken  up  the  highways  in  F.  whenever  necessary.  These  acts 
were  not  authorized  either  by  statute  or  by  the  charter  of  P.,  but  the 
corporation  relied  upon  irrevocable  licences  alleged  to  have  been 
granted  by  the  predecessors  of  the  loccd  board  of  F.  (t.e.,  the  highway 
surveyors)  and  upon  prescription.  Htld,  (1)  that  the  corporation  had 
no  power  by  common  law  to  break  up  the  roads  of  the  adjoining  dis- 
trict; (2)  that  the  highway  surveyors  had  no  power  to  grant  the 
alleged  irrevocable  licences ;  (3)  that,  as  no  legal  grant  could  have  been 
made,  a  prescriptive  right  did  not  exist ;  (4)  that  the  acquiescence  of 
the  local  board  did  not  empower  the  corporation  to  continue  their 
acts;  (5)  that  such  acts  amounted  to  a  nmsanoe. — Preston  Corp,  v. 
Fullwood  Local  Board,  34  W.  E.  196 ;  69  J.  P.  228. 

1878 

Sufficiency  of  Fence  within  Highway  Act- The  defendant,  a 
contractor  for  the  construction  of  a  railway  line,  made  an  excavation 
within  five  yards  of,  and  fenced  it  off  from,  a  highway.  Plaintiff's 
horse,  attached  to  a  cart  containing  a  load  of  a  ton  weight,  came  into 
contact  with  the  fence,  which  gave  way,  and  the  horse  was  killed  by 
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the  fall  into  the  excavation.  Hdd^  that  the  fence  was  sufiBcient  within 
the  requirements  of  sect.  70  of  the  General  Highways  Act,  1835,  and 
that  there  was  no  legal  duty  imposed  upon  the  defendant  to  construct 
a  fence  of  such  strength  as  to  withstand  such  a  shock  as  that  de- 
scribed.—5toMfy  V.  Baker,  39  L.  T.  359. 

(2)  Proceedings  for. 

1876 

When  One  Conviction  a  Bar.— The  defence  of  autrefois  convict  is  a 
common  law  defence  available  in  every  case  where  a  man  is  put  in  peril 
more  than  once  for  the  same  act,  whether  the  charges  are  made  before 
magistrates  or  tried  before  a  jury,  and  it  makes  no  difference  that  in 
either  or  both  cases  proceedings  are  taken  imder  special  enactment. 
Therefore,  where  on  the  same  facts  a  conviction  had  been  obtained 
against  the  appellant  first  under  5  &  6  Will.  4,  c.  50,  s.  78,  and  then 
under  24  &  25  Vict.  c.  100,  s.  42  :—Held,  that  the  second  conviction 
was  illegal  and  should  be  quashed. —  Wemysa  v.  Hopkiris,  23  W.  B. 
691 ;  44  L.  J.  M.  0.  101 ;  L.  E.  10  Q.  B.  378 ;  33  L.  T.  9. 

1848 
Semoval  of  Dost  and  Cinders—TTnder  Paving  Acts.— Ashes 
falling  from  the  furnace  of  a  brass  founder,  and  containing  particles  of 
metal,  were  by  him  subjected  to  a  process  whereby  a  portion  of  the 
metal  was  extracted.  The  residue,  having  been  given  by  him  to  his 
apprentices  as  a  perquisite,  was  by  them  sold  to  a  brass  refiner  for  the 
purpose  of  extracting  a  further  quantity  of  metal.  The  plaintiff,  who 
was  employed  by  the  brass  refiner,  whilst  in  the  act  of  conveying  the 
ashes  from  the  brass  founder's  premises  for  this  purpose,  was  appre- 
hended by  the  defendant  under  the  Metropolitan  Paving  Act  (57  Geo.  3, 
c.  29),  which  gives  the  power  of  apprehending  all  persons  who,  not 
being  employed  by  or  contracting  with  the  commissioners  under  the 
Act,  shall  carry  away  any  **dust,  cinders,  or  ashes"  within  the  dis- 
trict. Held,  that  the  ashes  in  question  were  not  **du8t,  cinders,  or 
ashes  "  within  the  meaning  of  the  Act  of  Parliament.  The  136th  sect, 
of  the  Act  enacts  that  no  action  shall  be  brought  against  any  person 
for  anything  done  in  pursuance  of  the  Act  until  after  twenty-one  days* 
notice  in  writing ;  and  *'  if  it  shall  appear  that  such  action  was  brought 
before  twenty-one  days'  notice  was  given,"  the  jury  shall  find  a  verdict 
for  the  defendant.  Held,  that  the  defendant  could  not  avail  himself  of 
a  want  of  notice  of  action  without  specially  pleading  it. — Law  v.  Dodd, 
17  L.  J.  M.  C.  65 ;  1  Ex.  845. 

1839 
Appeal  against  Conviction. — A  party  convicted  by  two  justices  in 
special  sessions,  under  the  General  Highway  Act  (5  &  6  Will.  4,  c.  50), 
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88.  47,  103,  on  information  by  one  of  the  surveyors,  cannot  be  beard  in 
appeal  to  the  quarter  sessions,  under  sect.  105,  unless  he  has  served 
notice  on  both  the  convicting  justices.  It  is  not  sufficient  that  he  has 
served  notice  on  the  surveyora,  and  has  also  served  a  notice  on  one  of 
the  justices,  addressed  to  both,  which  that  justice  has  transmitted  to 
the  clerk  of  the  special  sessions  with  an  observation  to  him  that  he 
will  know  how  to  act  upon  it. — B,  v.  Bedfordshire  JJ,,  11  A.  &  E.  134  ; 
3  P.  &  D.  21 ;  9  L.  J.  M.  C.  8 ;  4  Jur.  85. 

In  appealing  from  a  conviction  under  the  General  Highway  Act 
(5  &  6  Will.  4,  c.  50),  s.  72,  on  information  by  the  surveyor,  it  is  not 
necessary  that  the  notice  of  appeal  provided  by  sect.  105  should  be 
personally  served  upon  the  convicting  justices. — B,  y.  Yorkshire 
(iST.  i?.)  e/e^.  (1845),  9  Jur.  425 ;  1  New  Sess.  Cas.  574;  7  Q.  B.  154; 
14L.  J.  M.  C.  91. 

1883 

Local  Venne. — The  provisions  of  the  Highways  Act,  1835,  s.  109, 
as  to  local  venue  are  abolished  by  the  Bules  of  Court,  1875,  Order  36, 
Eule  1.  The  provisions  of  the  above  section  as  tx>  notice  of  action  does 
not  apply  where  the  principal  object  of  the  action  is  an  injunction. — 
Philips  V.  Iladham  Highway  Boards  1  Cab.  &  E.  67. 


RAILWAYS.     {See  Bridges;  Diversion;  Extraordinary 
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(1)  Generally  with  respect  to  Roads  and  Bridges. 

1840 

Turnpike  £oad — ^Ii\jimotion— Undertaking.— A  railway  Act  pro- 
vided that  when  the  railway  was  made  to  cross  any  turnpike  road  the 
road  should  be  raised  or  sunk  so  that  it  should  pass  over  the  railway, 
or  the  railway  over  the  road,  by  a  bridge ;  and  where  any  road,  public 
or  private,  should  be  cut  through,  diverted,  raised,  sunk,  taken,  or  so 
much  injured  as  to  be  impassable  for  passengers  or  carriages,  another 
road  should  be  previously  made  in  its  stead,  equally  convenient,  or  as 
near  thereto  as  might  be.  The  plaintiffs,  proprietors  of  a  road  crossed 
by  a  railway  on  a  level,  applied  for  an  injunction  to  restrain  the  com- 
pany from  using  the  railway  they  had  laid  down  upon  the  road  for  the 
passage  of  carriages.    The  Vice- Chancellor  was  of  opinion,  the  road 
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was  not  a  turnpike  road,  and  tliat  by  laying  the  iron  rails  upon  it  on 
the  level  the  company  did  not  thereby  cut  through,  take,  or  materially 
injure  the  road,  and  directed  a  ca^e  for  the  opinion  of  a  Court  of  law, 
refusing  the  injunction  in  the  meantime.  The  Court  of  law  having 
certified  that  the  road  was  a  turnpike  road  within  the  meaning  of  the 
railway  Act : — Held^  that  the  Court  will  not,  on  the  question  whether 
the  injunction  shall  be  granted,  send  the  case  for  the  opinion  of  another 
Court  of  law,  unless  the  certificate  appeared  to  be  plainly  contrary  to 
some  acknowledged  principle  or  otherwise  clearly  wrong.  The  Court 
will  not  on  such  certificate  necessarily  grant  an  injunction  injurious 
to  the  defendants  if  it  has  the  power  of  securing  to  the  plaintiff  the 
substantial  object  of  the  application  without  taking  that  course. — 
Northam  Bridge  Proprietors  v.  London  and  Southampton  Bail,,  9  L.  J.  Ch. 
277;  lEaUw.  Cas.  653. 

That  road  is  to  be  considered  a  turnpike  road  on  which  toll-gates 
may  be  lawfully  erected  and  tolls  lawfully  taken. — Northam  Bridge 
Proprietors  v.  London  and  Southampton  Bail,,  9  L.  J.  Ex.  165 ;  6 
M.  &W.  428. 

1846 

Agreement. — By  the  Railway  Clauses  Consolidation  Act,  if  a  rail- 
way crosses  any  turnpike-road,  then,  except  where  otherwise  provided 
for  by  the  special  Act,  the  road  is  to  be  carried  over  the  railway,  or 
the  railway  over  the  road.  By  this  special  Act  a  company  were 
authorized  to  make  the  railway  **in  the  line  and  upon  the  lands 
delineated  "  in  the  plans  dejwsited,  and  they  were  authorized  to  pass  a 
certain  turnpike-road  on  a  level,  and  the  deposited  plans  so  repre- 
sented. The  plaintiff  agreed  to  sell  to  the  company  a  portion  of  his 
land  adjoining  the  road,  and  the  agreement  recited  that  it  was  pur- 
chased for  the  purpose  of  constructing  the  railway  **  according  to  a 
certain  plan  and  section  thereof  deposited,"  &c.  Held,  that  the  com- 
I)any,  under  the  Acts,  had  power  to  make  the  tumpike-road  pass 
under  the  railway  instead  of  on  a  level,  and  that  this  right  had  not 
been  destroyed  by  the  agreement  with  the  plaintiff.  Whether  a 
public  company  can  contract  itself  out  of  powei-s  given  it  by  the  Legis- 
lature for  the  public  protection,  qucere,  Semble,  not. — Breynton  v. 
L.  and  N.  W.  Bail,,  10  Bea.  238 ;  4  Railw.  Cas.  553 ;  2  Coop.  C.  C.  198 ; 
11  Jur.  28. 

1841 

Ascent  and  Approaches  of  Bridge.— By  a  Railway  Act  (6  Will.  4, 
c.  14,  s.  29)  a  company  were  empowered,  subject  to  the  provisions  and 
restrictions  of  the  said  Act,  to  make  or  construct  upon,  across,  under 
or  over  the  railway  such  roads  as  the  said  company  should  think 
proper.    By  sect.  41,  when  any  part  of  any  road,  either  public  or 
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private,  should  be  cut  through,  raised,  sunk,  taken,  or  so  much  injured 
by  the  company  as  to  be  impassable  or  inconvenient,  the  company, 
before  any  such  road  should  be  so  cut  through,  raised,  &c.  were  to  cause 
another  road  to  be  set  out  and  made  instead  thereof,  as  convenient  as 
the  said  road  so  cut  through,  raised,  &c.,  or  as  near  thereto  as  might 
be ;  and  where  the  road  out  through,  raised,  &c.  should  be  a  turnpike- 
road,  the  substituted  road,  if  temporary,  was  to  be  set  out  and  made 
and  the  principal  road  restored  within  six  months  after  commencing 
the  operation.  By  sect.  47,  where  any  bridge  should  be  erected  for 
carrying  any  turnpike-road,  public  highway  or  occupation-road  over 
the  railway,  the  road  over  such  bridge  was  not  to  be  less  than  fifteen 
feet.  A  mandamus — ^reciting  that  the  company  had,  in  November, 
1838  (after  the  compulsory  powers  given  to  the  company  for  taking 
land  had  expired),  cut  through  and  taken  part  of  a  turnpike-road,  forty 
feet  wide,  and  had  made  a  bridge  thereon  for  carrying  it  over  the 
railway,  the  said  bridge  and  approaches  (which  were  about  150 
yards  in  length  on  each  side  of  the  bridge)  being  about  thirty  feet 
wide  only — commanded  the  company  to  restore  the  turnpike-road 
according  to  the  said  Act.  The  company  returned  (1)  that  they  had 
not  **cut  through  and  taken"  the  said  part  of  the  turnpike  road 
within  the  meaning  of  the  Act ;  (2)  that  they  had  judged  it  necessary 
to  erect  the  bridge  to  carry  the  road  over  the  railway,  and  had  made 
the  bridge  of  a  greater  width  than  was  required  by  the  Act ;  (3)  that 
it  was  necessary,  in  consequence  of  the  erection  of  such  bridge,  to 
make  approaches  also,  and  that  they  had  made  the  approaches  as  con- 
venieut  to  the  public  as  they  could  be  made  in  execution  of  the  powers 
of  the  Act,  and  as  the  original  road  had  been ;  (4)  that  they  were  not 
authorized  to  injure  any  house,  imless  specified  in  the  schedule  of  the 
Act,  or  omitted  by  mistake,  without  consent ;  and  that  they  could  not 
obey  the  writ  without  injuring  houses  neither  so  specified  nor  omitted 
by  mistake  ;  (5)  that  they  could  not  obey  the  writ  without  taking  more 
land,  and  that  their  compulsory  powers  to  take  land  had  expired  before 
they  were  required  by  the  trustees  of  the  road  to  widen  it.  Hddt  (1) 
that  sect.  41  was  not  confined  to  the  case  of  a  turnpike  road  becoming 
impassable  by  the  works  of  the  company,  and  of  a  temporary  road 
substituted  during  such  interruption,  but  that  they  had  **  taken  "  the 
road  in  question  within  the  meaning  of  that  section;  (2)  that  the 
return  was  bad ;  and  a  peremptory  mandamus  waa  issued  commanding 
the  company  to  restore  the  road  to  its  former  width.  Held  also,  that 
the  minimum  of  fifteen  feet  is  confined  to  the  bridge  itself  and  does 
not  apply  to  the  approaches.— i?.  v.  Birmingham  and  Gloucester  SaiL, 
2  Railw.  Cas.  694;  1  G.  &  D.  324 ;  2  Q.  B.  47;  10  L.  J.  Q.  B.  322 ; 
4  Jiu:.  966. 
A  railway  company,  at  the  instance  of  the  commissioners  of  paving, 
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raised  the  height  of  a  bridge  oyer  the  railway,  and  made  the  gradient 
of  the  asoent  1  in  105,  instead  of  1  in  40  as  shown  by  the  deposited 
plans  and  sections.  The  plaintiff's  premises  would  not  have  been 
reached  by  the  incline  as  exhibited  in  the  deposited  plans,  but  by  the 
alteration  an  embankment  five  feet  in  height  passed  by  two  sides  of 
that  part  of  the  plaintiff's  premises  which  faced  the  street,  partially 
obstructing  the  access  and  the  supply  of  light  and  air.  The  Vice- 
Chancellorof  England  having  granted  an  injunction  on  the  ground 
that,  according  to  the  deposited  plans  and  sections,  the  company  had 
not  power  to  make  the  alteration  whereby  the  plaintiff's  premises  were 
affected: — Held,  by  the  Lord  Chancellor,  discharging  the  order  of 
the  Vice-Chancellor  of  England,  that,  except  when  the  plans  and 
sections  form  part  of  the  Act,  they  are  referred  to  for  the  purposes  of 
determining  the  datum  line  only.  That  in  the  present  case  the  plans 
and  sections,  although  referred  to,  were  not  so  incorporated  into  the 
special  Act,  and  did  not  so  form  part  of  it,  as  to  preclude  the  company 
from  availing  themselves  of  the  powers  conferred  by  the  16th  section 
of  the  Sailway  Clauses  Act.  That  the  words  of  the  14  th  scMjtion  of 
the  General  Act,  **  engineering  works,"  apply  to  the  line  of  rail  only. 
That  the  General  Act  contains  no  restriction  as  to  the  height  of  a 
bridge  over  the  line  of  rail,  the  only  restriction  being  as  to  the  gradient 
of  ascent  to  such  bridge. — Beardmer  v.  L.  &  N,  W»  Bail.  (1849),  5  Eailw. 
Cas.  728;  1  Macn.  &  G.  112;  1  H.  &  Tw.  161 ;  18  L.  J.  Ch.  432 ;  13 
Jur.  327. 

Mandamus  to  a  railway  company  whose  special  Act  incorporated  the 
General  Acts  of  1845.  The  writ  suggested  that  there  was  a  street  and 
**  turnpike  road  "  across  which  the  line  of  the  railway  was  made ;  that 
the  company  constructed  a  bridge,  on  which  the  said  street  and 
**  turnpike  road  "  was  carried  over  the  line  ;  and  that  they  made  the 
ascent  to  the  bridge  with  a  greater  gradient  than  1  foot  in  30 ;  and 
that  the  company  deviated  vertically  more  than  two  feet  from  the  level 
of  the  line  as  shown  on  the  plans,  &c.  with  reference  to  the  datum 
line ;  and  that  the  street  was  affected  by  such  deviation,  which  was 
made  without  the  consent  of  those  who  had  the  control  of  the  street. 
The  writ  then  commanded  the  company  to  *'  make  and  construct  the 
ascent  to  the  said  bridge  as  by  law  you  are  bound  to  do,  and  in  con- 
formity with  the  regulations  of  the  Bailways  Clauses  Consolidation 
Act,  1845,"  and  also  to  make  the  levels  of  the  railway  as  referred  to 
the  datum  line,  and  any  deviation  therefrom,  in  conformity  with  the 
regulations  of  the  Bailways  Clauses  Consolidation  Act,  1845.  Return, 
inter  alia :  That  the  street  was  not  a  turnpike  road ;  that  defendants 
had  not  deviated ;  that  the  street  was  not  affected  by  such  deviation ; 
and  that  the  defendants  had  made  the  ascent  as  by  law  they  were 
bound  to  do.     Each  of  those  allegations  was  traversed  separately. 


Digitized  by 


Google 


424  RAILWAYS. 

Special  verdict :  That  the  street  was  a  road  of  great  traffio,  but  not 
maintained  by  tolls  or  under  the  jiirisdiction  of  any  turnpike  trustees ; 
that  there  was  a  vertical  deviation  of  more  than  two  feet,  and  that  in 
consequence  it  became  necessary  to  erect  the  bridge  higher  than  would 
otherwise  have  been  necessary,  and  that  the  street  was  affected 
thereby ;  and  that  the  gradient  was  more  than  1  foot  in  30  feet  and 
less  than  1  in  20.  Udd,  that  the  street  was  not  a  turnpike 
road ;  that  therefore  the  gradient  was  right,  and  the  part  of  the  writ 
commanding  defendants  to  make  the  ascent  to  the  bridge  as  by  law 
they  ought  could  not  be  supported,  as  that  part  of  the  command  was 
unfounded.  Held  also,  that,  as  part  of  the  command  in  the  writ  could 
not  be  supported,  the  writ  must  fail  altogether.  Per  Lord  Campbell, 
C.  J. :  The  proviso  in  the  Eailways  Clauses  Consolidation  Act,  1845, 
s.  16,  that  in  exercise  of  their  powers  the  company  shall  do  as  little 
damage  as  can  be,  relates  to  the  mode  of  doing  works  authorized  to  be 
done,  but  does  not  regulate  what  those  works  shall  be. — R,  t.  EaU 
and  West  India  Docks  (1853),  2  El.  &  Bl.  466;  1  C.  L.  E.  496;  22 
L.  J.  Q.  B.  380 ;  17  Jur.  1181 ;  1  W.  R.  409. 

1868 

Impossibility  of  Performance. — ^A  railway  company*s  private  Act 
provided  that  the  ascent  to  every  bridge  carrying  a  road  over  their 
railway  in  the  parish  of  C.  should  not  exceed  1  in  30.  The  com- 
pany constructed  a  bridge  in  the  parish  of  C.  with  an  ascent  of  1  in 
20,  and  alleged  that  in  order  to  construct  it  at  the  proper  slope  it 
was  necessary  to  enter  on  and  take  a  piece  of  land  belonging  to  T., 
which  they  were  restrained  from  doing  by  an  injunction  obtained  at 
the  suit  of  T.,  and  that  T.  refused  to  assent  to  the  removal  of  that 
injunction  except  upon  terms  which  the  company  considered  exorbi- 
tant. An  information  was  filed  against  the  comi)any  by  the  Attorney- 
General  at  the  relation  of  the  local  board  of  health  for  C.  Held,  that 
the  existence  of  T.'s  injunction  was  no  excuse  for  the  company's  not 
performing  their  parliamentary  contract.  A  mandatory  injunction 
was  accordingly  granted  against  the  company.  Though  the  same 
relief  might  have  been  obtained  against  the  company  at  law  by  means 
of  a  mandamus,  yet  the  Attorney-General,  suing  in  a  matter  of  public 
right,  was  entitled  to  choose  his  own  court. — AU,-Gen.  v.  Mid-Kent 
Bail,  16  W.  R.  258  ;  L.  R.  3  Ch.  100. 

1830 

Low  Level  causing  Damage. — A  railway  company,  in  exercise  of 
the  powers  conferred  on  them  by  an  Act  of  Parliament  which  gave 
compensation  to  persons  whose  property  might  sustain  damage  from 
their  operations,  were  proceeding  to  erect  an  arch  over  a  mill-race  for 
the  purpose  of  sustaining  an  embankment  on  which  the  railway  was  to 
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be  constructed;  and  it  appeared  that  injiiry  would  be  done  to  the  mill 
if  the  arch  were  of  the  proposed  dimensions,  but  that  the  injury  would 
be  avoided  if  the  arch  were  of  certain  larger  dimensions ;  an  injunction 
was  granted  to  restrain  the  company  from  making  over  the  mill-race 
an  arch  of  less  than  certain  specified  dimensions. — Coats  t.  Clarence 
Rail,  1  Euss.  &  M.  181 ;  8  L.  J.  (0.  S.)  Ch.  72. 

The  trustees  of  a  turnpike  road  agreed  to  assent  to  a  bill  in  Parlia- 
ment for  the  formation  of  a  railway,  on  the  condition  that  the  railway 
should  pass  over  the  road  at  a  sufficient  elevation,  and  the  road  be  not 
lowered  or  otherwise  prejudiced.  This  qualified  assent  was  returned 
in  both  Houses  of  Parliament ;  the  Bill  passed.  The  12th  section  of 
the  Act,  among  other  powers,  authorized  the  company  to  raise  and  sink 
rivers  or  streams,  roads  or  ways,  in  order  the  more  conveniently  to 
carry  the  same  over  or  under  or  by  the  side  of  the  railway,  provided 
that  the  company  should  not  divert,  obstruct,  or  impound  any  river  or 
water  to  the  prejudice  of  any  mill  or  manufactory.  The  72nd  section 
enacted  that  the  arch  of  any  bridge  for  carrying  the  railway  over  or 
across  any  turnpike  road  should  be  of  a  height  from  the  surface  of 
such  road  to  the  centre  of  such  arch  of  not  less  than  16  feet,  provided 
that  the  descent  under  any  such  bridge  should  not  exceed  1  foot  in 
30  feet.  The  Act  contained  no  particular  proviso  as  to  the  road  in 
question.  Held,  by  the  Vice-Chancellor,  that  the  modified  assent  of 
the  road  trustees,  the  terms  of  which  were  neither  embodied  in  any 
agreement  between  the  trustees  and  the  company  nor  adopted  by  the 
Legislature,  afforded  no  equitable  ground  for  restraining  the  company 
from  enforcing,  with  regard  to  the  road  in  question,  all  the  powers 
conferred  by  the  Act.  That  the  company  were  authorized  to  sink  the 
original  surface  of  a  turnpike  road  in  order  to  give  the  specified 
elevation  to  the  arch  of  a  bridge  erected  for  carrying  the  railway  over 
such  road,  notwithstanding  that  the  effect,  from  the  peculiar  situation 
of  the  road,  would  be  to  render  it  liable  to  be  occasionally  flooded. — 
Aldred  v.  NoHh  Midland  Rail.  (1839),  1  Railw.  Cas.  404  ;  3  Jur.  244. 

A  railway  company,  in  the  progress  of  their  works,  proposed  to 
cross  a  mill-stream  by  a  bridge  to  be  supported  in  the  centre  of  the 
mill-stream  by  two  piles  placed  sixteen  feet  apart.  The  bridge  was  to 
be  six  feet  in  height  above  the  level  of  the  water.  The  plaintiff,  the 
owner  of  the  mill,  asserted  that  that  height  was  insufficient  to  allow 
barges  to  pass  under,  and  also  that  placing  piles  in  the  stream  would 
impede  the  flow  of  the  water  and  thereby  stop  the  working  of  the 
mill.  The  company  adduced  affidavits  of  engineers  to  show  that  the 
level  of  the  railway  and  the  nature  of  the  ground  upon  which  the  em- 
bankments were  founded  prevented  them  from  making  the  bridge  of 
a  greater  height ;  and  they  also  showed  that  over  a  public  navigable 
river  which  was  connected  with  the  miU-stream  there  were  some 
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bridges  only  six  feet  liigli,  and,  moreoyer,  that  at  the  time  of  the 
passing  of  their  Act  there  was  over  this  mill-stream  a  bridge  of  that 
height,  though  such  bridge  had  since  been  pulled  down  by  the  plaintiff 
and  re-erected  of  a  greater  height ;  that  the  flow  of  water  would  be  in 
no  way  impeded  by  the  piles.  The  plaintiff  adduced  afiSdayits  of 
engineers  to  show  that,  although  some  of  the  bridges  oyer  the  nayigable 
river  were  of  the  height  of  six  feet  only,  yet  that  the  water  under 
them  could  be  lowered  by  waste-gates ;  that,  to  obtain  a  perfect  leyel 
on  the  line  of  the  railway,  the  embankments,  and  consequently  the 
bridge  oyer  the  mill-stream,  ought  to  be  raised  two  feet.  Htldy  by 
the  Vice-Chancellor,  that  the  Act  authorizing  the  company  to  conduct 
their  works  doing  as  little  damage  as  possible,  the  plaintiff,  imder  the 
circumstances  stated,  was  not  entitled  to  require  the  company  to  build 
the  bridge  at  the  height  of  more  than  six  feet.  Hddt  by  the  Lord 
Chancellor,  that  nothing  but  necessity  could  justify  the  company  in 
carrying  on  their  works  in  such  a  manner,  or  on  such  a  level,  as  would 
cause  serious  damage  to  the  owner  of  the  land.  Li  a  case  where  the 
affidavits  on  engineering  points  are  conflicting  the  Court  will  seek  for 
the  professional  assistance  of  some  impartial  engineer  to  form  a  de- 
cision upon  them. — Manser  y.  Northern  and  Eastern  Counties  Bail, 
(1841),  2  EaUw.  Cas.  380;  5  Jur.  983. 

A  railway  company,  haying  power  by  a  special  Act  to  divert  a  public 
road  from  a  level  crossing  and  carry  it  imder  their  railway  by  means 
of  a  bridge  shown  in  the  deposited  plans  as  carrying  the  rails  sixteen 
feet  three  inches  above  the  level  of  the  road,  constructed  the  bridge  in 
accordance  with  the  deposited  plans ;  but,  owing  to  the  thickness  of 
the  girders  employed  in  making  the  bridge,  the  headway  above  the 
road  was  less  than  fifteen  feet,  the  height  prescribed  by  the  Bcdlways 
Clauses  Act,  1845.  The  company  being  called  upon  to  provide  a 
fifteen-foot  headway,  did  it  by  lowering  the  level  of  the  road.  The 
road  was  in  many  places  liable  to  be  flooded,  but  it  was  not  liable  to 
any  flooding  at  the  old  level  crossing.  Before  the  final  lowering  of  the 
level  the  road  was  liable  to  flooding  imder  the  bridge,  but  since  such 
lowering  it  was  at  times  almost  impassable,  with  nearly  two  feet  of 
water  standing  under  the  bridge.  It  was  practically  admitted  that  the 
level  of  the  road  might  be  raised  so  as  to  be  fairly  free  from  flooding, 
and  6o  as  still  to  leave  a  headway  sufficient  for  the  traffic  of  the  dis- 
trict, although  considerably  less  than  fifteen  feet.  Held^  that  the 
company  were  compellable  so  to  alter  their  bridge  as  to  give  both  a 
fifteen-feet  headway  and  a  road  of  such  a  level  as  not  to  be  liable 
to  flooding.— .4 «.-Gfcw.  v.  Furness  Bail.  (1878),  26  W.  R.  650;  47 
L.  J.  Ch.  776 ;  38  L.  T.  555. 
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1896 

Public  Footpath — ^Leyel  Crossing  on  Embankment — Obliga- 
tion to  bnild  Bridge. — Where  a  railway  crosses  a  public  footway 
there  is  no  obligation  imposed  upon  the  railway  company  by  sect.  46 
of  the  Bail  ways  Clauses  Consolidation  Act,  1845,  to  build  a  bridge  so 
as  to  carry  the  railway  over  the  footway,  or  the  footway  over  the  rail- 
way. Such  an  obligation,  if  any,  can  only  be  imposed  by  the  com- 
pany's special  Act. — 7?.  v.  Bexley  Heath  Rail, ,  44  W.  E.  601 ;  65 
L.  J.  Q.  B.  469 ;  2  Q.  B.  74 ;  74  L.  T.  540 ;  60  J.  P.  454  (C.  A.). 

1842 
Over  other  Railway— Consent  of  Owner.— The  defendants,  not 

being  possessed  of  compulsory  powers  for  taking  land  for  the  purposes 
of  a  railway,  and  it  being  necessary  for  them,  in  order  to  complete  their 
line,  to  cross  the  plaintiffs*  railway,  gave  notice  of  their  intention  of 
crossing  the  same,  but  were  restrained  by  injunction  from  so  doing 
until  the  question  of  right  could  be  decided  at  law.  They  had  entered 
into  a  contract  with  an  owner  of  land  on  one  side  of  the  plaintiffs' 
railway  by  which  a  way  leave  was  to  be  granted  if  the  line  were  com- 
pleted within  a  certain  time,  but  this  injunction  would  render  it 
impossible  for  them  to  complete  their  contract.  //e/cZ,  that  the  injunc- 
tion should  be  dissolved  so  far  us  to  enable  the  defendants  to  complete 
their  contract.  Semble,  where  the  construction  of  an  Act  of  Parlia- 
ment is  doubtful  the  Court  will  send  the  question  to  a  Court  of  law,  in 
the  meantime  granting,  continuing,  or  dissolving  the  injunction  (as 
the  case  may  be)  in  favour  of  the  party  who  will  sustain  the  greater 
injury ;  and  that  the  Court  will  not  consider  mere  inconvenience  in 
the  light  of  injury.  Semhh,  also,  that  companies  have  a  right  to  cany 
on  their  railway  according  to  the  plan  laid  down  in  their  Act,  although 
a  junction  contemplated  in  procuring  such  Act  may  be  frustrated  by 
the  abandonment  of  the  line  with  which  it  was  the  original  intention 
of  the  company  to  unite. — Clarence  Bail,  v.  Great  North  of  England 
Bail.,  2  Railw.  Cas.  763;  6  Jur.  269. 

By  a  railway  Act  (1  Vict.  c.  95)  a  company  were  empowered  to  make 
a  railway  over  certain  lands  to  a  certain  point.  Sect.  4  provides  that 
nothing  in  the  Act  shall  authorize  the  company  to  enter  the  lands  of 
any  person  without  the  previous  consent  of  the  owner.  Sect.  43 
enacts  that  in  every  case  in  which  the  said  railway  shall  cross  any 
other  railway  the  communication,  &c.  between  the  two  railways,  in 
case  of  disagreement,  shall  be  made  in  such  manner  as  shall  be  directed 
by  two  engineers  (one  to  be  chosen  by  each  party)  and  an  umpire, 
whose  decision  shall  be  binding  on  all  parties;  provided  that  the 
engineer  of  the  company,  if  the  owner  of  the  railway  to  be  crossed 
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shall,  for  twenty-one  days  after  notice,  neglect  to  appoint  an  engineer 
on  his  behalf,  shall  have  power  to  make  such  communicatione,  &c.  as 
he  shall  think  proper;  that  the  said  company  shall  make  satisfaction 
for  damage,  &c.  occasioned  by  such  crossing,  and  shall  have  full  power 
at  all  times  to  cross  such  railway  by  means  of  such  communication. 
Heldy  that  the  43rd  section  did  not  clearly  impose  a  limitation  on  the 
general  words  of  the  4th  section,  and  therefore  that  the  consent  in 
writing  of  the  owner  of  a  railway  intended  to  be  crossed  by  another 
railway  was  still  necessary  under  the  latter  section. — Clarence  Rail,  v. 
Great  North  of  England  Rail,  (1843),  3  Railw.  Cas.  426 ;  13  M.  &  W. 
706;  7  Jur.  66;  S.  P.  &  S.  C,  3  a.  &  D.  389;  4  Q.  B.  46;  12 
L.  J.  Q.  B.  145. 

1836 
Over  Canals. — ^A  company  were  empowered  by  an  Act  of  Parlia- 
ment to  do  all  works  necessary  and  convenient  for  constructing  a 
railway,  and,  among  others,  to  cross  canals  and  make  embankments  in 
the  line ;  and  in  particular  to  cross  a  canal  of  which  the  defendants 
were  the  proprietors,  and  to  make  an  embankment  over  a  valley  near 
the  same  place.  Subsequent  clauses  in  the  Act  restricted  the  company 
from  doing  anything  which  should  obstruct  the  navigation  of  the  canal, 
or  any  part  thereof,  and  specified  the  height  and  dimensions  of  any 
bridge  to  be  made  and  maintained  for  carrying  the  railway  over  the 
canal.  The  company,  for  the  purpose  of  transporting  earth  from  the 
higher  lands  on  the  south  to  the  lower  land  on  the  north  side  of  the 
canal  for  constructing  an  embankment,  erected  a  temporary  bridge 
over  the  canal,  supported  partly  on  piles  driven  into  the  bed  of  the 
canal.  The  defendants  pulled  down  such  bridge,  and  thereby 
destroyed  the  passage  of  communication  for  the  carriage  of  the  earth. 
Heldy  by  the  Master  of  the  Eolls,  on  a  motion  for  an  injunction  to 
restrain  the  defendants  destroying  any  such  bridge,  or  preventing  such 
communication,  that  the  clause  empowering  the  railway  company  to 
cross  canals  in  the  progress  of  their  works  was  not  restricted  by  the 
subsequent  clauses  which  applied  to  permanent  bridges;  and  his 
honour  therefore  restrained  the  defendants  from  obstructing  the 
making  or  use  of  such  passage  of  communication.  The  plaintiffs 
having  offered  to  undertake  not  to  interfere  with  the  canal  otherwise 
than  as  authorized  by  the  Act,  such  undertaking  was  adopted  by  the 
Court,  and  will  have  the  effect  of  an  injunction  so  far  that  the  defen- 
dants will  be  enabled  to  make  any  infringement  thereof  the  subject  of 
an  application  to  the  Court.  Although  a  railway  company  are  not  to 
act  capriciously  in  regard  to  carrying  out  the  powers  of  an  Act  of 
Parliament,  the  Act  constitutes  them  the  judges  of  the  most  con- 
venient mode  of  conducting  their  works. — London  and  Birmingham 
Rail,  V.  Grand  Junction  Canal  Co,,  1  E€ulw.  Cas.  224. 


Digitized  by 


Google 


RAILWAYS.  429 

1861 

Over  RiverB.— Declaration  stated  that  there  was  a  public  navigable 
river  called  the  Ouse,  the  waters  of  which  of  right  flowed  along  the 
east  and  west  sides  of  F.  island  without  any  obstruction  to  the  navi- 
gation thereof ;  that  plaintiff  was  possessed  of  barges  navigating  in 
and  along  the  river  to  the  east  of  F.  island ;  yet  defendants,  con- 
triving, &c.,  wrongfully  and  injuriously  put  earth,  &c.  into  the  bed  of 
the  river  to  the  east  of  F.  island,  and  then  wrongfully  and  injuriously 
kept,  &c.,  and  thereby  wrongfully  and  injuriously  filled  up  the  ancient 
channel,  and  penned  up  the  water  and  prevented  it  from  flowing  in 
its  usual  channel,  whereby  plaintiff  was  prevented  from  navigating 
his  barges  in  the  ancient  course.  Plea  :  that  defendants  were  a  rail- 
way company  incorporated  by  an  Act  embodying  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  Railways  Clauses  Consolidation  Act, 
1845 ;  that,  before  the  passing  of  the  special  Act  and  the  committing 
of  the  grievances,  the  requisite  parliamentary  plans  and  sections  and 
books  of  reference  were  deposited  with  the  proper  clerks  of  the  peace ; 
that  by  the  special  Act  it  was  enacted  that,  subject  to  the  provisions  of 
that  Act  and  of  the  incorporated  Acts,  it  should  be  lawful  for  defen- 
dants to  make  and  maintain  the  railway  in  the  line  and  on  the  lands 
delineated  and  described  in  the  plans  and  books  of  reference ;  that  the 
said  part  of  the  bed  of  the  river  was  in  the  line  and  among  the  lands 
so  delineated  and  described  :  whereupon  defendants,  at  the  times  when, 
&c.,  for  the  purpose  of  constructing  the  railway,  did,  under  the  powers 
in  the  said  Acts,  enter  on  the  said  part  of  the  bed  of  the  river, 
and  make  part  of  the  railway  thereon  and  commit  the  supposed 
grievances,  the  same  being  necessary  for  the  making,  &c.  the  railway, 
as  they  lawfully,  &c.  Replication:  De  injurid.  On  the  trial,  the 
allegations  in  the  plea  were  proved  as  laid ;  but  defendants  gave  no 
evidence  of  the  preliminary  steps  having  been  taken  which  would 
have  been  necessary  \mder  the  Acts  if  they  had  sought  to  have  the 
ownership  of  the  locus  in  quo  vested  in  them  as  purchasers  under  the 
Acts.  Verdict  for  defendants.  Held,  on  a  motion  for  a  new  trial  or 
for  judgment  non  obstante  veredicto:  1.  That,  as  the  declaration  did 
not  claim  for  the  plaintiffs  any  interest  in  the  soil,  but  merely  a  public 
right  of  way,  the  question  of  ownership  was  irrelevant,  and  it  was  not 
necessary  for  the  defendants  either  to  allege  or  prove  that  such  pre- 
liminary steps  had  been  taken.  2.  That  the  first  clause  of  sect.  16  of 
the  Railway  Clauses  Consolidation  Act,  1846  (as  to  works  to  be 
executed  by  the  company),  empowers  companies  to  execute  such  works 
in  navigable  rivers,  and  is  not  by  the  second  clause  of  that  section 
restricted  to  works  in  rivers  not  navigable.  3.  That,  although  the 
proviso  at  the  end  of  sect.  16  requires  that  in  the  exercise  of  the 
powers  the  company  *'  shall  do  as  little  damage  as  can  be,**  the  plea, 
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which  did  not  allege  that  the  defendants  had  done  as  little  damage  as 
could  be,  was  not  bad  for  that  omission. — Abra?iam  y,  O.  N.  Bail,, 
16  Q.  B.  686 ;  20  L.  J.  Q.  B.  322 ;  16  Jur.  856. 

1884 

Opening  Span— Detention  of  Vessel— By  sect.  15  of  the  Eailways 
Clauses  Act,  1863,  **  where  the  company  constructs  a  bridge  with  an 
opening  span,  it  shall  not  be  lawful  for  the  company  to  detain  any 
vessel,  barge  or  boat  for  a  longer  time  than  may  be  necessary  for 
admitting  a  carriage  or  engine  traversing  the  railway,  and  approach- 
ing the  bridge,  to  cross  the  bridge,  and  for  opening  the  bridge  to 
admit  the  vessel,  barge  or  boat  to  pass;  and  the  company  shall  be 
subject  to,  and  shall  abide  by,  such  regulations  with  regard  to  the 
user  of  the  bridge  as  may  from  time  to  time  be  made  by  the  Board  of 
Trade.  If  the  company  detains  a  vessel,  barge  or  boat  longer  than 
the  time  aforesaid,  or  fails  in  any  respect  to  abide  by  such  regulations 
as  aforesaid,  they  shall  for  every  such  offence  bo  liable  to  a  penalty 
not  exceeding  20/.,  without  prejudice  to  any  remedy  against  them  for 
any  loss  or  damage  sustained  by  any  person."  The  railway  of  the 
appellant  company  was  carried  over  the  Eiver  D.,  which  was  a 
navigable  river,  by  a  bridge  with  an  opening  span.  Held,  that  the 
railway  company  were  not  bound  to  open  the  bridge  for  a  barge  with 
a  mast  so  constructed  that  it  could  be  lowered,  and  that  refusing  to 
open  the  bridge  for  such  a  vessel  was  not  a  detention  within  the 
meaning  of  the  Act. — West  Lancashire  Bail.  v.  Iddon,  49  L.  T.  600 ;  48 
J.  P.  199. 

1846 

Befiisal  to  Constrnct— Bemedy. — ^By  the  Norwich  and  Brandon 
Bail  way  Company  Act  (7  Vict.  c.  16  (local,  personal  and  public)), 
s.  221,  the  company  were  empowered  to  build  and  repair  a  bridge  over 
a  certain  river,  keeping  a  certain  height  above  the  water  and  a  certain 
width  of  waterway.  They  had  proceeded  in  the  construction  of  the 
bridge,  leaving  a  less  width  and  height  than  prescribed ;  whereupon 
the  proprietors  of  a  mill  on  the  river,  whose  flow  of  water  was  injured 
thereby,  wrote  requiring  them  to  make  it  of  the  width  and  height  pre- 
scribed by  the  Act.  To  this  the  solicitors  of  the  railway  company 
replied  that  the  company  would  make  it  of  the  required  height,  but,  as 
to  the  other  matter  referred  to  in  the  letter,  they  were  instructed  to 
accept  service  of  any  process  which  the  parties  might  think  proper  to 
issue.  A  second  and  then  a  third  letter  were  written  requiring  com- 
pliance, to  which  the  company  returned  no  answer.  It,  however, 
appeared  that  the  company  had  since  proceeded  to  make  some  of  the 
alterations  required.  Heldy  that  under  these  circumstances  there  had 
been  a  sufficient  refusal  to  warrant  the  issuing  a  mandamus.    The 
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same  section  wbicli  empowered  the  company  to  build  and  repair  the 
bridge  enacted  that  in  Uie  event  of  the  bridge  not  being  built,  main- 
tained and  repaired,  it  should  be  lawful  for  the  owner  of  adjoining 
lands  to  do  so,  and  for  a  justice  of  the  peace  to  order  the  company  to 
pay  him  the  expenses  of  so  doing.  Heldf  that  the  parties  were  not 
compelled  to  take  the  course  pointed  out  by  this  section,  but  might 
proceed  by  mandamus. — R,  v.  Norwich  and  Branden  RaxLj  3  D.  &  L. 
385;  4  Eailw.  Caa.  112 ;  15  L.  J.  Q.  B.  24. 

Bemoyal  of  Debris  of  Broken  Bridge. — The  North  British  Bail- 
way  (New  Tay  Bridge)  Act,  1881,  gave  the  North  British  Railway 
authority  to  erect  a  new  bridge  over  the  Tay  a  little  higher  up  the 
river  than  one  blown  down  on  28th  December,  1879.  Sect.  21  of  this 
Act  provided,  **  The  company  shall  abandon  and  causo  to  bo  disused  as 
a  railway  so  much  of  the  North  British  Railway  as  lies  between 
the  respective  points  of  junction  therewith  of  railway  No.  1  and 
railway  No.  2 ;  and  shall  remove  the  ruins  and  debris  of  the  old  bridge 
and  all  obstructions  interfering  with  the  navigation  caused  by  the  old 
bridge  to  the  satisfaction  of  the  Board  of  Trade.'*  The  magistrates  of 
Perth,  whose  jurisdiction  extends  down  the  river  to  within  about  three 
miles  of  the  old  bridge,  raised  an  action  for  declarator  and  implement. 
HMy  (1)  that  the  special  Act  imposed  an  absolute  obligation  to  remove 
the  whole  ruins  and  d§bris  of  the  old  bridge ;  and  sect.  21  did  not  give 
the  Board  of  Trade  a  discretionary  power  to  dispense  with  the  pei-form- 
ance  of  any  part  of  this  obligation ;  and  it  followed  that  the  respondents 
had  an  interest  to  obtain  a  declarator  as  to  the  extent  of  the  obliga- 
tion ;  (but  (2),  dissenting  from  the  judgment  of  the  Court  below,  the 
obligation  did  not  become  immediately  prestable ;  and  (3)  the  import 
of  the  expression  **  to  the  satisfaction  of  the  Board  of  Trade  **  was 
that,  though  not  bound  to  submit  their  plans  of  removal,  including  the 
time  and  manner,  yet,  as  a  matter  of  prudence,  the  company  ought  to 
do  so ;  (4)  that  in  the  circumstances  it  would  be  inexpedient,  though 
hardly  incompetent,  to  do  more  now  than  simply  ordain  the  company 
to  remove  the  whole  ruins  and  debris  in  terms  of  sect.  21,  for  to  order 
the  removal  **  forthwith'*  might  unduly  hamper  the  discretion  of  the 
Board  of  Trade ;  and  if  the  company  were  guilty  of  undue  delay  in 
applying  to  the  Board  of  Trade,  or  if  they  should  proceed  at  their  own 
hand  so  as  to  cause  obstruction  to  navigation,  or  if,  after  obtaining  the 
sanction  of  the  Board  of  Trade  to  some  scheme  of  removal,  they  failed 
to  properly  execute  it,  or  any  conditions  attached,  the  respondents,  on 
application  to  the  Court,  had  an  effective  remedy. — North  Br  Huh  Rail, 
V.  Perth  {Provost),  10  A.  C.  579  (H.  L.,  Sc.). 
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1837 
Oyer  Boads— Span— Headway.— The  9th  sect,  of  the  London  and 
Southampton  Hallway  Act  empowered  the  company  to  make  in,  upon, 
across,  under  or  over  any  lands,  streets,  hills,  valleys  and  roads  such 
inclined  planes,  tunnels,  embankments,  bridges,  arches  and  piers  as 
the  company  should  think  proper,  according  to  the  provisions  and 
subject  to  the  restrictions  of  the  Act.  The  74th  sect,  provided  that 
where  any  bridge  should  be  erected  by  the  company  for  the  purpose  of 
carrying  the  railway  over  or  across  any  turnpike-road,  or  other  public 
highway,  the  span  of  the  arch  thereof  should  be  of  such  width  as  to  leave  a 
clear  and  open  space  under  every  such  arch  of  not  less  than  fifteen  feet. 
The  77th  sect,  provided  that  where,  in  the  exercise  of  the  powers  of 
the  Act,  any  part  of  any  carriage  or  horse  road,  either  public  or 
private,  should  be  found  necessary  to  be  cut  through,  diverted,  raised, 
sunk,  taken  or  so  much  injured  as  to  be  impassable,  the  company 
should  previously  thereto  cause  a  sufficient  road  to  be  made  instead 
thereof,  as  convenient  for  passengers  and  carriages  as  the  road  to  be 
cut  through,  or  as  near  thereto  as  might  be.  The  company  erected  a 
bridge  over  a  turnpike  road  at  a  place  where  the  width  of  the  then  exist- 
ing road  was  forty  feet ;  and,  owing  to  such  bridge  crossing  the  road 
obliquely,  and  to  the  piers  of  the  bridge  being  built  on  the  road,  the 
passage  xinder  the  arch  of  the  bridge  left  a  width  of  road  of  24  feet 
only  for  a  distance  of  160  feet.  Heldy  by  the  Vice-Chancellor,  that 
the  restrictions  imposed  by  the  77th  sect,  applied  only  to  a  case  where 
a  road  might  be  either  temporarily  or  permanently  diverted;  that, 
xmder  the  9th  sect.,  the  company  were  empowered  to  erect  any  piers 
or  necessary  buildings  for  a  bridge  provided  they  left  a  width  under 
such  bridge  of  fifteen  feet,  as  provided  for  by  the  74th  sect. — Att.-Oen, 
V.  London  and  Southampton  Bail,,  1  Eailw.  Cas.  302 ;  7  L.  J.  Ch.  15; 
9  Sim.  78. 

By  9  &  10  Yict.  c.  234,  it  is  provided  **  that,  in  every  case  in  which 
the  railway  shall  cross  the  road  otherwise  than  at  right  angles,  the 
bridges  shall  be  made  with  skew  arches,  so  as  not  in  any  manner  to 
alter  the  direction  of  or  interfere  with  the  line  of  the  said  roads  or  the 
footpaths  to  the  same.**  By  8  Vict.  c.  20,  s.  49,  it  is  provided  that  of 
every  bridge  to  be  built  for  the  purpose  of  carrying  a  railway  over  a 
turnpike  road  the  width  of  the  arch  shall  be  such  as  to  leave  there- 
under a  clear  space  of  35  feet ;  provided  (sect.  51)  that,  where  the 
average  available  width  for  the  passage  of  carriages  is  less  than  that 
width,  the  width  of  the  bridges  need  not  be  greater  than  such  average 
available  width,  but  so  as  not  to  be  less  than  20  feet.  Provided  that, 
if  the  average  available  width  of  the  road  be  afterwards  increased,  the 
railway  company  shall  increase  the  width  of  the  bridge,  if  required,  to 
an  extent  not  exceeding  the  width  of  the  road  so  widened,  or  the 
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Tnaximnm  width  herein  or  in  the  special  Act  prescribed  for  a  bridge 
in  the  like  case  over  or  under  the  railway.  On  an  indictment  for  a 
nuisance  to  a  highway  for  carriages  by  building  on  it  the  piers  of  a 
railway  bridge  and  narrowing  it,  it  appeared  that  the  piers  of  the 
bridge  stood  on  the  footpath  on  each  side ;  that  they  were  built 
parallel  to  the  line  of  carriage  road»  not  directly  opposite  to  each  other, 
08  the  bridge  was  a  skew  arch ;  and  that  the  carriage  road  remained 
as  it  was  before,  28  feet  wide,  but  that  the  footpaths  were  each  nar- 
rowed. Heldy  first,  that  the  object  of  the  above  section  of  the  private 
Act  was  to  prevent  the  railway  company  from  turning  or  bending  the 
road  so  as  to  carry  it  at  right  angles  under  any  bridge  over  which  the 
railway  passed,  and  again  turning  it  back  on  the  other  side  of  the  bridge 
to  its  former  direction  and  line ;  but  that  the  section  did  not  affect  any 
question  as  to  the  width  of  the  bridge  or  the  narrowing  of  the  road. 
Secondly,  that  the  meaning  of  the  general  Act  was  that,  where  the 
average  available  width  for  the  passage  of  carriages  on  any  road 
exceeded  35  feet,  it  might  be  nari'owed  to  35  feet  under  the  arch; 
where  it  was  less,  the  arch  might  be  of  the  same  width  as  the  road,  so 
as  it  was  not  less  than  20  feet ;  and  if  the  road  was  afterwards  widened, 
the  arch  must  be  proportionably  widened  up  to,  but  not  beyond, 
35  feet.  Thirdly,  that  the  footpaths  were  not  to  be  taken  as  part  of 
the  turnpike  road  over  which  the  arch  of  the  bridge  was  to  be  thrown, 
within  the  meaning  of  the  above  Acts  of  Parliament.  And,  lastly, 
that  the  obstruction  to  foot  passengers  only  was  not  forbidden  by  the 
above  Acts  of  Parliament.— i?.  v.  liigbi/  (1850),  6  Eailw.  Cas.  479 ; 
14  a  B.  687 ;  19  L.  J.  Q.  B.  153  ;  14  Jur.  329. 

The  Tewksbury  and  Malvern  Eailway  Company,  with  whose  Act 
the  Railways  Clauses  Consolidation  Act  was  incorporated,  by  their 
deposited  plans  and  sections  proposed  to  build  over  a  turnpike  road  an 
arch  of  a  span  of  45  feet.  The  railway  company  afterwards  proposed 
to  the  trustees  of  the  road  to  vary  their  plans  and  to  build  a  bridge  of 
a  span  of  35  feet,  but  the  proposal  was  rejected.  Subsequently  the 
railway  company's  agents  commenced  the  erection  of  a  biidge  of  the 
lesser  span,  and  thereupon  one  of  the  trustees  filed  an  information  for 
an  injunction,  and  the  Court  granted  it,  and  heldf  that  the  word 
**  accordingly  "  in  the  13th  section  of  the  Railways  Clauses  Consolida- 
tion Act  meant  according  to  the  deposited  plans  and  sections,  and 
that  the  railway  company  was  bound  to  erect  the  bridge  according  to 
the  plans  which  had  been  deposited. — AtU-Qen,  v.  Tewksbury  and 
Malvern  Rail.  (1863),  9  Jur.  (N.  S.)618;  1  De  a.  J.  &  S.  423;  32 
L.  J.  Ch.  482;  8  L.  T.  682. 

Where  the  deposited  plans  and  sections  specify  the  span  and  height 
of  a  bridge  by  which  a  railway  is  to  be  carried  over  a  turnpike  road, 
the  railway  company  will  not,  in  the  construction  of  the  bridge,  be 
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allowed  to  deviate  from  the  plans  and  sections. — AU.-Gen,  v.  Tewkaburjf 
and  Malvern  Bail,  (1863),  9  Jur.  (N.  S.)  951. 

1842 

For  Purposes  of  Station. — The  Northern  and  Eastern  Bailway 
Company  were  entitled,  under  their  Acts  of  Parliament  (6  &  7  Will.  4, 
0.  103,  and  2  &  3  Vict.  o.  77),  to  construct  coverings  or  buildings  by 
arches  or  otherwise  over  the  public  streets  and  thoroughfares  if  it  were 
necessary  or  reasonably  convenient  for  the  construction  of  their  «^ton, 
warehouses,  &c.  at  Shoreditch,  in  like  manner  as  they  were  entitled  to 
do  for  the  construction  of  the  railway  itself. — Att,'Oen,  v.  Eastern 
Counties  Rail,  10  M.  &  W.  263  ;  12  L.  J.  Ex.  106. 

An  information  was  filed  at  the  relation  of  one  of  the  commissioners 
appointed  under  12  Geo.  3  and  57  Geo.  3  against  the  Eastern  Counties 
Eailway  Company  and  the  Northern  and  Eastern  Bailway  Company 
for  the  purpose  of  restraining  them  by  injunction  from  constructing  or 
making  any  covering  or  building  over  certain  streets  and  courts  within 
the  jurisdiction  of  the  said  Acts.  The  defendants  were  desirous  of 
building  a  station,  and  for  that  purpose  proceeded,  under  the  powers  of 
their  Act,  to  arch  over  certain  streets  within  the  jurisdiction  of  the 
said  paving  commissioners.  Heldy  by  the  Lord  Chancellor,  on  appeal, 
that  an  injunction  should  issue  to  restrain  the  defendants  from  con- 
structing or  making  any  covering  or  building  over  the  streets  in  ques- 
tion, further  or  otherwise  than  might  be  necessary  for  the  purpose  of  con- 
structing the  railway,  but  at  the  same  time  directed  a  case  for  the  opinion 
of  the  Barons  of  the  Court  of  Exchequer  as  to  the  right  of  the  company 
to  cover  in  or  build  over  such  streets  for  the  purposes  of  a  station.  Their 
Lordships  having  certified  that  they  were  of  opinion  that  the  defendants 
were  entitled  (if  it  was  necessary  or  reasonably  convenient  for  the  con» 
struction  of  a  station  and  proper  warehouses)  to  construct  such  cover- 
ings or  buildings,  by  arches  or  otherwise,  over  the  streets  within  the 
jurisdiction  of  the  paving  commissioners: — Held,  that  the  injunction 
should  be  dissolved,  the  fact  of  the  commencement  of  the  works  by  the 
defendants  being  sufficient  proof  of  the  necessity  for,  and  the  con- 
venience of,  such  buildings. — AU,'Oen,  v.  Eastern  Counties  Bail,,  2 
Eailw.  Cas.  823. 

1842 
Lowering  Eoad.— By  a  railway  Act  (6  &  7  Will.  4,  c.  106),  s,  9,  a 
company  were  empowered  to  raise  or  lower  any  roads  or  ways  in  order 
the  more  conveniently  to  carry  the  same  over  or  imder  or  by  the  side 
of  the  railway.  By  sect.  100,  where  any  bridge  should  be  erected  by 
the  company  over  any  public  carriage  road,  not  being  a  turnpike  road, 
the  centre  of  the  arch  must  be  of  a  height  from  the  surfaoe  of  the  road 
of  not  less  than  16  feet.    By  sect.  120,  nothing  in  that  Act  is  to  dero- 
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gate  from  any  of  the  rights  or  privileges  of  any  parish  over  which  the 
railway  shall  pass  acting  under  any  local  Act.  By  a  local  paving  Act 
(12  Geo.  3,  0.  38)  it  was  enacted,  **  That  no  person  shall  alter  the  form 
of  any  pavements  which  shall  be  now  made  by  virtue  of  this  Act 
without  the  consent  of  the  commissioners,  or  in  any  wise  encroach 
thereon,  or  put  up  any  posts,  boards,"  &c. : — Held^  that  the  company 
were  entitled,  in  carrying  the  railway  by  a  bridge  over  a  street  under 
the  control  of  the  commissioners,  to  lower  the  street  so  as  to  give  the 
height  to  the  centre  of  the  arch  required  by  the  statute.  Semble,  that 
a  mandamus  should  require  some  particular  thing  to  be  done  to  the 
bridge  in  such  a  case,  and  not,  in  general  terms,  that  it  '^  should  be 
made  conformably  to  the  provisions  of  the  Act." — B,  v.  Eastern 
Counties  Bail.,  snaiLw.  Cob.  22;  2G.&D.1;  2Q.B.569;  IIL.J.Q.B. 
178 ;  6  Jut.  820. 

By  a  railway  Act  (6  &  7  Will.  4,  c.  140),  s.  94,  a  company  were 
empowered  generally  to  divert,  raise,  sink,  or  deepen  any  roads  in  order 
to  carry  the  same  over,  xmder,  or  by  the  side  of  the  railway,  subject 
to  the  provisions  and  restrictions  of  the  said  Act.  By  another  Act 
(7  Will.  4  &  1  Vict.  c.  24),  enabling  them  to  vary  their  Hne,  they 
were  authorized  (sect.  38)  to  carry  the  line  of  railway  across  a  certain 
turnpike  road  by  means  of  a  bridge  of  the  width  of  30  feet  at  the 
least,  and  for  that  purpose  to  lower  the  then  present  bed  of  the  road, 
provided  that,  in  case  it  should  be  expedient  to  lower  the  surface  of 
the  road  for  the  purposes  aforesaid,  then  it  should  not  be  lawful  for 
the  company  to  lower  or  alter  the  present  bed  of  the  road  imless  the 
same  shall  be  lowered  on  both  aides  of  such  bridge  so  as  to  leave  a  certain 
inclination,  and  that  the  company  should  make  all  new  fences,  &c.,  and 
relay  and  reform  the  road.  The  company  made  a  bridge  30  feet  wide 
over  a  turnpike  road  42  feet  wide,  consisting  of  30  feet  carriage 
way  and  two  footways  of  6  feet  each.  They  lowered  the  carriage  way 
of  the  road,  but  left  the  footways  at  their  original  level.  On  the  trial 
of  certain  traverses  to  a  return  to  a  mandamus  which  had  issued  to  the 
company  to  reform  the  road,  and  to  lower  it  the  whole  width  of  42  feet, 
the  jury  found:  1.  That  the  company  had  not  so  lowered  the  road. 

2.  Qliat  they  had  reformed  the  road,   in  compliance  with  the  Act. 

3.  That  the  road  so  made  by  the  company  was  more  commodious  to  the 
public  than  if  the  whole  road  had  been  lowered  to  the  full  width  of 
42  feet.  The  Court  of  Queen's  Bench  held  that  the  word  **road" 
meant  the  whole  road,  including  footpaths,  and  therefore  that  the 
oomp€tny  had  not  reformed  the  road  as  required  by  the  Act,  and  that 
the  finding  of  the  jury  upon  the  last  issue,  as  to  its  being  more  com^ 
modiousy  was  not  sufficient  to  dispense  with  a  compliance  with  the 
language  and  meaning  of  the  Act.  On  judgment  that  a  peremptory 
mandamus  non  obstante  veredicto  should  issue  and   the   prosecutors 
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recover  their  costs  :—Held,  by  the  Court  of  Exchequer  Chaniber,  that  it 
was  not  a  good  return  to  the  mandamus  that  the  carnage  road  and 
footpath  as  they  now  exist  are  more  commodious  and  convenient  to 
the  public,  &c.,  than  if  lowered  as  required  by  the  writ;  but  Jidd 
(reversing  the  judgment  of  the  Court  of  Queen's  Bench),  that  by  the 
words  in  the  38th  sect.,  '*  bed  of  the  said  turnpike  road,"  the  Act 
intended  that  the  carriage  road  only  should  be  lowered,  and  that  the 
full  breadth  of  the  former  carriage  road  was  not  intended  to  be  pre- 
served und^  the  bridge ,  but  only  as  to  the  part  of  the  road  lowered  as 
it  descends  to  the  bridge  on  one  side  and  ascends  from  it  on  the  other. — 
Manchester  and  Leeds  Bail.  v.  Beg,  (1842),  3  Eailw.  Cas.  633 ;  3  G.  &  D. 
269 ;  3  Q.  B.  628 ;  10  L.  J.  Q.  B.  266. 

1876 

Expenses  of  Eepair — Eecoyery  of. — ^Where  a  person  is  bound  by 
a  private  Act  to  do  certain  acts  whenever  necessary,  and  the  necessity 
is  within  the  knowledge  of  the  person  for  whose  benefit  the  acts  are  to 
be  done,  and  cannot  be  ascertained  by  the  person  who  is  to  do  them, 
the  obligation  to  do  the  acts  exists  only  after  notice.  A  private  Act 
authorized  the  making  of  a  road  under  plaintiffs*  railway.  By  the  Act 
defendants  were  bound  to  maintain  the  railway  bridge  over  the  road, 
under  the  superintendence  and  to  the  satisfaction  of  plaintiffs'  en- 
gineer, and  to  make  good  to  plaintiffs  all  expenses  occasioned  by 
reason  of  the  execution  or  failure  of  the  works,  or  of  any  act  or  omis- 
sion of  defendants.  Kepairs  became  necessary,  but  the  necessity  could 
only  be  ascertained  by  entry  on  and  examination  of  the  bridge.  Plain- 
tiffs did  the  repairs  without  giving  notice  to  defendants,  and  sued  for 
the  expenses.  Heldy  that  plaintiffs  could  not  recover. — L.  and  S.  W. 
Bail,  V.  Flowery  33  L.  T.  687 ;  45  L.  J.  C.  P.  54 ;  1  C.  P.  D.  77. 

1857 
Projected  Boad  not  Finished.— In  1850  a  meeting  of  landowners 
was  held  for  the  construction  of  a  private  road  from  A.  to  join  the  M. 
turnpike  road  at  point  C.  In  February,  1854,  the  road  was  constructed 
as  far  as  D.,  which  was  within  250  yards  of  the  proposed  point  of 
junction,  when  the  works  were  suspended.  The  proprietors  of  the  new 
road,  however,  entered  upon  the  remaining  land,  cut  down  the  trees, 
and  marked  out  the  proposed  line  of  road.  In  November,  1853,  the 
defendants'  railway  was  projected,  and  the  plans  deposited  showing 
that  at  the  proposed  point  of  junction  of  the  new  road  with  the  turn- 
pike road  the  turnpike  road  would  be  raised  several  feet.  The  new 
road  was  not  referred  to  in  the  deposited  plans,  and  in  July,  1854,  the 
Act  passed  without  making  any  provision  in  respect  of  it.  The  new 
road  was  afterwards  completed  throughout,  and  opened  for  traffic  in 
July,  1855.    From  point  D.  to  the  point  of  junction  with  the  turnpike 
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road  the  gradient  of  the  new  road  was  very  steop ;  and  assuming  the 
defendants  to  have  constructed  their  line  by  raising  the  turnpike  road, 
according  to  the  deposited  plans,  the  junction  at  point  D.  would  have 
been  impracticable.  The  defendants  subsequently  constructed  their 
line,  but  instead  of  raising  the  turnpike  road  according  to  their  deposited 
plans  they  turned  it  and  interposed  the  railway  between  the  turnpike 
road  and  the  new  road.  Upon  bill  filed  by  the  proprietors  of  the  new 
road  '.—Heldy  that  the  fact  of  the  new  road  being  projected  and  com- 
pleted to  within  250  yards  of  the  proposed  point  of  junction  before  the 
railway  was  authorized  or  planned  did  not  establish  in  the  proprietors 
of  the  new  road  the  right  to  join  the  turnpike  road  in  the  same  way 
as  they  would  have  been  entitled  to  if  the  defendants'  Act  had  not 
passed ;  and  that  the  proprietors  of  the  new  road  were  not  entitled  to 
have  an  archway  formed  under  the  railway,  or  to  have  the  road  united 
on  either  side  at  the  expense  of  the  defendants. — Gawthern  v.  Stockport, 
Disleyand  Whaley  BHdge  Rail,  3  Jur.  (N.  S.)  573. 

1892 
Temporary  Occupation  of  Land  — '^  Boads  "  —  Tramway — 
necessity. — The  company  ser>'ed  notice  to  take  the  plaintiff's  land  for 
the  purpose  of  constructing  a  temporary  railroad  for  the  carrying 
material  for  their  new  line.  It  was  admittedly  possible  for  the  com- 
pany to  carry  their  material  round  by  the  highway,  lldd,  that  sect.  32 
of  the  Railways  Clauses  Act»  1845,  gave  no  power  to  construct  a  rail- 
road as  opposed  to  a  road,  and  that  the  purpose  for  which  the  land  was 
to  be  temporarily  taken  must  be  a  necessary  purpose,  and  that  the 
mere  saving  expense  to  the  company  was  not  such  a  necessarj'  pur- 
pose. An  interlocutory  injunction  was  therefore  granted  against  the 
company  upon  the  motion  of  the  owner  of  the  land. — Morris  v.  Totten- 
ham and  Forest  Gate  RaiL,  40  W.  B.  310;  61  L.  J.  Ch.  215;  [1892] 
2  Ch.  47 ;  66  L.  T.  585. 

1899 
Obligation  to  Fence  Lands  taken  for  the  Eailway — Oattle 
Killed. — ^L.  was  the  tenant  of  a  farm  near  a  station  belonging  to  the 
Great  Western  Railway  Company.  On  the  24th  March,  1898,  a  herd 
of  cattle  was  grazing  in  one  of  the  fields  on  L.'s  farm,  and  they  passed 
through  a  gate,  which  had  been  unhung  for  that  purpose,  to  an 
adjoining  down,  where  L.  had  the  right  of  pasture.  Adjoining  the 
down,  and  connected  with  it  by  gates,  was  a  wood,  in  which  L.*s 
cattle  frequently  grazed  with  the  tacit  assent  of  his  lessor.  Through 
this  wood  ran  an  un  fenced  highway,  on  which  the  cattle  in  question 
made  their  way  unattended  through  one  of  the  gates,  which  was  often 
left  open,  and  passed  along  it  to  a  private  approach  road  belonging  to 
the  Great  Western  Eailway  Company  and  leading  to  their  station. 
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The  ownership  of  the  soil  of  the  highway  was  in  L.'s  lessor.  Three  of 
the  cattle  strayed  through  a  gateway  near  the  station  and  got  on  the 
railway  viaduct,  where  they  were  killed  by  a  passing  train.  L.  then 
brought  an  action  in  the  County  Court  against  the  company  for 
damages  caused  by  their  alleged  neglect  to  fence  the  lands  taken  for 
the  use  of  their  railway  in  accordance  with  the  provisions  of  sect.  68  of 
the  Bailways  Clauses  Act,  1845.  After  hearing  the  evidence,  the 
County  Court  judge  nonsuited  the  plaintiff,  holding  that  the  cattle 
were  trespassers  on  the  highway,  and  that  consequently  their  owner 
was  not  within  the  protection  of  the  section.  On  L.  appealing,  it  was 
heldy  that  the  County  Court  judge  was  right  in  nonsuiting  the  plain- 
tiff.—Zu^comJc  V.  Q.  W.  Bail  Co,,  81  L.  T.  183 ;  68  L.  J.  Q.  B.  711  ; 
[1899]  2  Q.  B.  313. 

1839 
Temporary  Bridge. — The  44th  sect,  of  the  Manchester  and  Leeds 
Bail  way  Act  empowers  the  company  to  enter  into  and  upon  the  lands 
of  any  person  or  corporation  whatsoever,  according  to  the  provisions 
and  restrictions  of  the  Act,  and  in  or  upon  such  lands,  or  in  or  upon 
lands  adjoining  thereto,  to  bore,  dig,  cut,  ,embank  and  remove  and  use 
any  earth,  stone,  gravel  or  sand,  or  any  materials  or  things  which  may 
be  dug  or  obtained  therein,  or  otherwise,  in  the  execution  of  the  powers 
of  the  Act,  and  which  may  be  proper  or  necessary  for  making,  main- 
taining, repairing,  or  using  the  railway  and  other  works  by  the  Act 
authorized,  or  which  may  obstruct  the  making,  maintaining,  or  using 
the  same ;  and  it  empowers  the  company,  according  to  the  provisions 
and  restrictions  of  the  Act,  to  make  or  construct  inclined  or  other 
planes,  tunnels,  embankments,  bridges,  &c.  The  96th  sect,  enactd 
that  the  lands  to  be  taken  for  the  line  of  the  railway  shall  not  exceed 
22  yards  in  breadth,  except  where  a  greater  width  may  be  required  for 
either  embankments  or  cuttings.  Sembky  the  company  have  not  under 
these  clauses  power  by  compulsory  process  to  purchase  land  for  the 
purpose  of  making  an  embankment  upon  other  and  lower  land  on  a 
different  part  of  the  line.  A  point  involving  questions  of  practical 
science  being  in  dispute,  and  the  affidavits  being  conflicting,  the  evi- 
dence was,  at  the  suggestion  of  the  Court  and  with  the  consent  of  both 
parties,  referred  to  an  engineer  for  his  report  on  the  question  in  dis- 
pute, and  the  conclusion  of  the  engineer  with  respect  to  the  facts  was 
adopted  by  and  made  the  ground  of  the  order  of  the  Court.  A  rail- 
way company  will  not  be  prevented  by  injunction  from  taking  lands 
for  purposes  warranted  by  their  Act  on  the  ground  that,  previously  to 
the  filing  of  the  bill  and  before  the  necessity  of  taking  it  for  such  pur- 
poses was  made  known  to  the  plaintiffs,  the  company  had  endeavoured 
to  take  the  same  lands  for  other  purposes  not  so  warranted.  Ambi- 
.giious  words  in  an  Act  of  Parliament  authorizing  a  public  company  to 
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take  land  by  compulsory  process  are  to  be  construed  against  the  com- 
pany and  in  favour  of  private  property . — Webb  v.  Manchester  and  Leeds 
Bat/,,  1  Eailw.  Cas.  576. 

The  Manchester  and  Leeds  Bailway  Act  enables  the  company  to 
make  the  railway  in  a  prescribed  course.  The  34th  sect.,  reciting  that 
the  railway  is  to  be  carried  across  the  Aire  and  Caldor  navigation  at 
three  specified  places,  requires  the  company  to  erect  bridges  at  such 
three  crossings,  and  prescribes  the  dimensions  of  such  bridges.  The 
88th  sect,  provides  that  the  company  shall,  during  the  progress  of  con- 
structing such  bridges,  leave  an  open,  uninterrupted  navigable  water- 
way of  a  specified  height  and  extent,  and  imposes  penalties  on  non- 
compliance with  its  provisions.  The  42nd  and  44th  sects,  provide 
that  the  railway  company  shall  not  make  any  bridge  over  the  naviga- 
tion, and  generally  shall  not  interfere  therewith,  otherwise  than  as 
provided  for  by  the  Act.  The  94th  sect,  empowers  the  company,  sub- 
ject to  the  restrictions  imposed  by  the  Act,  to  make  and  maintain  the 
railway,  and  to  construct  in,  under,  upon,  across  or  over  any  hillf, 
valleys,  roads,  rivers,  canals,  brooks  or  streams  or  other  waters,  such 
embankments,  bridges,  aqueducts  and  conduits,  either  temporary  or 
permanent,  and  to  erect  and  construct  such  buildings,  engines, 
machinery,  apparatus  and  other  works  and  conveniences  for  the  pur- 
poses of  the  Act  as  the  company  shall  think  proper.  By  an  agreement 
made  between  the  navigation  and  railway  companies,  and  afterwards 
embodied  in  an  Act  of  Parliament,  the  line  of  the  railway  was  changed, 
by  which  change  the  navigation  was  crossed  only  once  by  the  railway, 
and  only  one  bridge  was  required.  The  railway  company  had  intro- 
duced into  the  above  agreement  a  clause  enabling  them  to  erect  tem- 
porary bridges  across  the  navigation,  but  which  was  struck  out  by  the 
navigation  company.  The  railway  company,  having  commenced  the 
building  of  the  permanent  bridge,  erected  a  temporary  bridge  adjoin- 
ing to  the  permanent  bridge,  which  was  used  partly  for  building  that 
bridge  and  partly  for  conveying  earth  and  materials  across  the  river. 
On  the  application  of  the  navigation  company  an  injunction  was 
granted  ex  parte  restraining  the  erection  of  a  temporary  bridge  across 
the  navigation  or  of  anything  impeding  the  navigation  in  a  manner 
not  authorized  by  the  Act.  Affidavits  were  filed  on  both  sides,  and 
upon  motion  to  dissolve  the  injunction : — Held,  by  Alderson,  B.,  that, 
subject  to  the  restrictions  of  the  Act,  the  94th  sect,  ought  to  be 
liberally  carried  into  effect.  That  the  railway  company  had  the  power 
of  erecting  such  a  temporary  bridge,  the  power  being  exercised 
reasonably  and  bond  fide.  That,  in  construing  such  power,  with  a 
view  to  its  reasonable  and  bond  fide  exercise,  regard  must  be  had  to 
the  peculiar  purpose  for  which  the  permanent  bridge  was  designed. 
That  the  temporary  bridge,  being  of  the  dimensions  specified  in  the 
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34tli  sect.,  and  a  navigable  waterway  being  left  as  required  by  the 
38tli  sect.,  the  same  was  lawfully  erected  under  the  94th  sect,  fo^the 
bond  fide  purpose  of  building  the  permanent  bridge.  That  the  tem- 
-poTorj  bridge,  being  erected  and  used  for  a  lawful  purpose,  might  also 
be  used  for  other  purposes,  for  which  alone  it  could  not  have  been 
erected.  That,  subject  to  the  restrictions  of  the  Act,  the  company, 
acting  bond  fide,  were  constituted  the  judges  of  the  mode  of  executing 
their  works — circumstances  upon  which  the  Court  was  of  opinion  that 
the  temporary  bridge  was  reasonably  and  bond  fide  erected,  and  was 
unaffected  by  any  circumstances  connected  with  the  above-mentioned 
agreement.  As  between  the  two  companies  no  costs  were  given, 
although  an  ex  parte  injunction  was  dissolved. — Priestly  v.  Manchester 
and  Leeds  Rail,  (1840),  2  Eailw.  Cas.  134;  4  Y.  &  Coll.  62. 


(2)  Interference  with  Roads. 

1861 

Eailway  Company— Power  to  Divert  a  Public  Road.— A  railway 

company,  acting  under  their  parliamentary  powers,  instead  of  making 
a  skew-bridge  over  their  line  for  the  purpose  of  carrying  a  road  the 
direction  of  which  crossed  the  direction  of  the  line  at  an  acute  angle, 
proposed  to  make  a  square  bridge  over  the  line,  and  to  divert  the  road 
by  two  sharp  curves  on  either  side  in  order  to  meet  the  bridge.  In 
the  plans  deposited  by  the  company  a  skew-bridge,  and  not  a  square 
bridge,  was  laid  down.  The  road  had  to  cross  the  railway  on  a 
declivity.  It  was  contended  by  the  railway  that  the  public  would 
gain  an  advantage  from  the  widening  of  the  road,  notwithstanding 
the  two  curves ;  also,  that  the  question  was  one  to  be  decided  by  the 
Board  of  Trade.  Injunction  granted  to  restrain  the  company  from 
proceeding  with  their  works  till  further  order,  with  a  direction  that  a 
competent  person  should  inquire  and  certify  whether  any  direction  was 
necessary,  and,  if  so,  how  it  might  best  be  carried  out. — AU.-Gen,  v. 
Dorset  Central  Bail.  Co.,  3  L.  T.  608. 

Under  the  16th  sect,  of  the  Bailways  Clauses  Consolidation  Act,  a 
company  (with  whose  Act  the  former  has  been  incorporated)  has  power 
to  divert  a  public  road  permanently,  and  not  for  the  purpose  of  the 
construction  of  the  railway  merely.  Hence  a  bill  for  an  injunction  to 
restrain  the  diversion  of  a  public  road  by  a  company  was  dismissed, 
but,  having  regard  to  the  conduct  of  the  litigating  parties,  without 
coBts.—Phillipps  V.  L.  B.  &  8.  C.  Bail.  (1863),  7  L.  T.  663;  4  Giff. 
46 ;  9  Jur.  (N.  S.)  348. 

By  sect.  16  of  the  Bailways  Clauses  Consolidation  Act,  1846  (8  Vict 
c.  20),  powers  were  given  to  a  railway  company  (for  the  purpose  of 
constructing  the  railway)  to  divert  or  alter  as  well  temporarily  as 
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permanently  the  course  of  any  roads,  streets  or  ways,  or  raise  or  sink 
the  l^vel  of  any  such  roads,  streets  or  ways,  in  order  the  more  con- 
veniently to  carry  the  same  over  or  under  or  by  the  side  of  the  railway 
as  they  may  think  proper.  Held^  that  this  provision  does  not  authorize 
a  railway  company  to  divert  a  road  to  avoid  the  expense  of  crossing 
over  or  under  it— i?.  v.  Wycmibe  Rail,  (1867),  15  L.  T.  610 ;  8  B.  &  S. 
259;  36  L.  J.  Q.  B.  121 ;  L.  R.  2  Q.  B.  310;  15  W.  E.  489. 

A  railway  was  empowered  to  cross  a  fen  road  from  T.  to  G.  The 
railway  company  diverted  the  fen  road,  and  made  it  cross  by  a  level 
crossing  at  the  same  place  as  a  turnpike  road.  Ten  of  the  inhabitants 
of  T.  occupying  land  at  G.  filed  an  information  for  an  injunction  to 
restrain  the  railway  company  from  obstructing  the  fen  road.  The 
Master  of  the  BoUs  dismissed  the  information.  Held  (affirming  the  deci- 
sion of  the  Master  of  the  Bolls),  that,  under  sect.  46  of  the  Railways 
Clauses  Consolidation  Act,  if  the  company  took  the  road  directly  across 
the  railway,  they  must  either  make  a  bridge  or  a  tunnel ;  but  the  other 
sections  (16,  53,  54,  55  and  56)  gave  them  power  to  divert  it,  and 
then  they  were  not  under  that  obligation,  and  might  make  a  level 
crossing.  The  country  being  level,  the  road  must  be  diverted  hori- 
zontally or  vertically.  On  the  evidence  and  on  general  knowledge, 
the  horizontal  diversion  made  by  the  company  would  be  less  incon- 
venient to  the  public  than  the  vertical  diversion  by  a  bridge.  There 
was  no  ground  for  the  interference  of  the  Coui-t. — Att.-Oen,  v.  Ely, 
Haddenhaniy  and  Sutton  Rail  (1869),  20  L.  T.  1 ;  38  L.  J.  Ch.  258  ; 
L.  R.  4  Ch.  194 ;  17  W.  R.  356. 

The  defendant  company  constructed,  under  an  Act  of  Parliament,  a 
railway  which  crossed  a  non-navigable  river  in  two  places.  In  one  of 
these  places  they  blocked  up  the  course  of  the  river  and  inserted  in  the 
obstructing  embankment  a  12-in.  pipe,  which  carried  off  some  uf  the 
water  of  the  river,  and  in  the  other  place  they  made  a  cutting  covered 
with  an  tmder  bridge.  Between  the  two  places  where  the  railway  in- 
tersected the  river  they  made  a  goit  on  the  eastern  side  of  the  railway. 
The  effect  of  these  changes  was  to  cut  off  a  bend  of  the  river  on  the 
western  side  of  the  railway,  to  the  west  of  which  bend  the  plaintiff's 
land  lay,  to  divert  the  flow  of  the  river  from  the  bend  into  the  goit, 
and  to  change  the  stream  running  through  the  bend  into  a  less  freely - 
flowing  stream  than  theretofore,  and  otherwise  to  interfere  with  the 
rights  of  the  plaintiff  as  riparian  proprietor.  The  defendants  had  no 
express  authority  under  their  Act  to  make  such  diversion,  and  it  was 
not  in  accordance  with  their  deposited  plans  (which  showed  that  the 
river  was  intended  to  be  crossed  by  bridges),  but  it  was  within  the  line 
of  deviation  as  shown  on  such  plans.  By  8  Vict.  c.  20,  s.  16,  "It 
shall  be  lawful  for  the  company  for  the  purpose  of  constructing  the 
railway  ....  to  ...  .  divert  or  alter,  as  well  temporarily  as  perma- 
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nently,  the  course  of  any  such  [non-navigable]  rivers  or  streams  of 
water  ....  in  order  the  more  conveniently  to  carry  the  same  over  or 
under  or  by  the  side  of  the  railway  as  they  may  think  proper  ....  and 
....  they  may  do  all  other  acts  necessary  for  making,  maintaining, 
altering,  or  repairing  and  using  the  railway."  Hdd  (affirming  the 
decision  of  Fry,  J.),  that  sect.  16  of  the  Eailways  Clauses  Act,  1845, 
did  not  authorize  the  diversion ;  and  that  inasmuch  as  the  diversion 
was  not  necessary  to  the  construction  of  the  railway,  although  the 
consequence  of  the  defendants  being  prevented  from  making  such 
diversion,  and  similar  diversions  at  other  parts  of  their  line,  would  be 
to  entail  on  them  additional  expense,  an  injunction  must  be  granted 
to  restrain  them  from  continuing  the  works  causing  such  obstruction 
and  diversion.  Reg,  v.  The  Wycomhe  Rail,  (15  L.  T.  610;  L.  B. 
2  Q.  B.  310)  followed.— Pt/</A  v.  Goldm  Valley  Rail.  (1880),  42  L.  T. 
863 ;  28  W.  E.  863  (C.  A.) ;  49  L.  J.  Ch.  721 ;  15  Ch.  D.  330. 

A  motion  was  made  by  the  plaintiff,  a  landowner,  for  an  interim  in- 
junction to  restrain  a  railway  company  from  using  any  part  of  their 
railway  on  the  site  of  an  occupation  road  leading  to  the  plaintiffs  land 
until  they  should  have  properly  provided  and  secured  to  him  a  suffi- 
cient substituted  road.  The  company  had  constructed  their  railway 
under  a  special  Act  which  incorporated  the  Eailways  Clauses  Consoli- 
dation Act,  1845,  s.  53  of  which  enacts  that,  **If  in  the  exercise  of 
the  powers  by  this  or  the  special  Act  granted  it  is  found  necessary  to 
cross,  cut  through,  raise,  sink,  or  use  any  part  of  any  road,  whether 
carriage  road,  horse  road,  tram  road,  or  railway,  either  public  or 
private,  so  as  to  render  it  impossible  for  or  dangerous  or  extraordinarily 
inconvenient  to  passengers  or  carriages  or  to  the  persons  entitled  to  the 
use  thereof,  the  company  shaU,  before  the  commencement  of  any  such 
operations,  cause  a  sufficient  road  to  be  made  instead  of  the  road  to  be 
interfered  with,  and  shall  at  their  own  expense  maintain  such  substi- 
tuted road  in  a  state  as  convenient  for  passengers  and  carriages  as  the 
road  interfered  with  or  as  nearly  as  may  be."  The  plaintiff's  land  was 
dependent  for  its  access  upon  a  private  or  occupation  road  leading  from 
the  highway.  In  1888  the  company  took  possession  of  a  portion  of 
the  plaintiff's  land  without  his  consent  and  without  paying  for  it,  and 
blocked  up  the  private  road  by  making  their  railway  across  it  so  as  to 
entirely  cut  off  the  rest  of  the  plaintiff's  land  from  access  to  the  high- 
way, and  without  providing  a  substituted  road,  as  required  by  sect  53. 
Thereupon  the  plaintiff  commenced  an  action  against  the  company  for 
an  injimction,  which  led  to  negotiations ;  and  on  the  12th  March,  1889, 
an  agreement  was  entered  into  whereby  the  plaintiff  agreed  to  sell  his 
land  to  the  company,  and  the  company  agreed  to  make  an  accommo* 
dation  road  for  the  use  of  the  plaintiff  and  to  grant  him  a  right  of  way 
over  it,  and  also  to  make  out  their  title  to  the  land  over  which  such. 
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aooommodation  road  was  to  be  made.  The  oompanj  failed,  however, 
to  make  out  their  title  to  the  site  of  the  proposed  accommodation  road, 
and  had  completely  occupied  by  their  railway  the  site  of  the  original 
private  road,  and  were  proposing  to  use  such  site  for  the  purposes  of 
their  railway,  which  they  intended  very  shortly  to  open  and  work, 
without  any  provision  for  his  rights.  For  the  plaintiff  it  was  con- 
tended, on  the  authority  of  Att-Gen.  v.  Barry  Docks  and  Bail,  Co.  (56 
L.  T.  559),  that  sect.  53  of  the  Railways  Clauses  Act,  1845,  applied  to  a 
permanent  diversion  as  well  as  a  temporary  diversion  of  a  road  ;  and 
further,  on  the  authority  of  AtL-Gen,  v.  G.  N.  BaiL  Co.  (4  De  G.  & 
Sm.  75),  that,  the  company  having  failed  to  make  the  substituted  road, 
the  Court  could  restrain  them  from  using  the  railway  upon  the  site  of 
the  old  road  by  running  their  trains  over  it.  i/e/rf,  that  the  plaintiff 
was  entitled  to  an  order  according  to  the  notice  of  motion ;  but  that  it 
should  not  be  drawn  up  for  two  months,  and  if  the  plaintiff's  require- 
ments were  then  complied  with  there  would  be  no  order,  except  that 
the  defendants  should  pay  the  costs  of  the  motion. — Becke  v.  Stratford^ 
m-Awm  Bail,  L.  T.  News.  2l8t  June,  1890,  pp.  136,  137. 


1887 
Danger — Iigimction.— The  B.  railway  company  had,  by  their 
special  Act,  power  to  divert  roads  and  make  the  substitutions  shown 
on  their  deposited  plans.  The  plans  showed,  as  a  substitute  for  a  road 
passing  along  the  side  of  a  mountain  on  which  part  of  the  line  was  to 
be  constructed,  a  curved  road  above  the  old  one  to  be  cut  out  of  the 
mountain-side.  The  railway  company  had  taken  possession  of  the  old 
road  and  made  an  embankment  upon  it,  upon  which  they  had  laid  a 
portion  of  their  line,  which  was  in  use  for  ballast  trains  used  in  the 
construction  of  the  Une,  but  not  open  to  the  public.  They  had  made  the 
new  road,  but  it  was  made  dangerous  in  winter  weather  by  the  con- 
stant falling  upon  it  of  stones  from  the  steep  slope  of  the  mountain 
above  it.  This  was  an  action  by  the  Attorney-General,  on  the  in- 
formation of  the  local  board  for  the  district,  claiming  an  injunction  to 
restrain  the  railway  company  from  ujsing  the  old  road  imtil  they  had 
caused  a  sufficient  road  to  be  made  in  its  stead.  Held,  that  sect.  53  of 
the  Eailways  Clauses  Act,  1845,  applied  notwithstanding  the  feet  that 
the  taking  of  the  old  road  and  substitution  of  the  new  were  authorized 
by  the  company's  special  Act,  and  that  the  injunction  must  be  granted. 
On  the  company's  undertaking  forthwith  to  lower  the  inclination  of 
the  slope  of  the  mountain  above  the  road  so  as  to  make  the  road  safe, 
the  injunction  was  suspended. — AU.-Gen,  v.  Barry  Dock  and  Bail., 
56  L.  T.  559 ;  56  L.  J.  Ch.  1018 ;  35  Ch.  D.  573 ;  35  W.  R.  830;  51 
J.  P.  644. 
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1849 

Effect  of  Agreement. — An  agreement  was  entered  into  between  a 
landowner  and  a  railway  company  that  the  former  should  not  oppose 
a  projected  railway  on  condition  that  there  should  be  a  reference  to 
arbitration  for,  among  other  purposes,  defining  the  line  of  approach  to 
his  premises  from  a  turnpike  road  which  it  was  proposed  to  divert. 
After  the  award  indicating  such  approach  had  been  made,  it  became 
expedient  for  the  company  further  to  divert  the  turnpike  road,  but 
within  the  limits  of  deviation,  and  consequently  necessary  to  alter  the 
line  of  the  approach  to  the  landowner's  premises.  Held^  that  the  com- 
pany were  not  precluded  from  making  such  alteration. —  Wood  v.  North 
Staffordshire  Bail,  1  Macn.  &  G.  278;  1  H.  &  Tw.  611 ;  reversing, 
13  Jur.  466. 

In  the  month  of  February,  1847,  P.  entered  into  a  contract  with  a 
railway  company  to  sell  certain  land  to  the  company,  and  the  agree- 
ment contained  certain  stipulations  as  to  the  construction  by  the  com- 
pany of  two  bridges ;  and  also  the  following  words :  and  **  a  road  upon 
the  level  as  at  present  where  the  said  P.  now  passes  to  and  from  his 
brick-kilns."  In  May,  1847,  P.  conveyed  the  land  to  the  company, 
but  in  the  conveyance  no  mention  was  made  of  the  bridges  or  road. 
P.  died,  leaving  the  plaintiff  his  heir-at-law,  who  entered  into  posses- 
sion of  the  land.  The  company  having  lately  commenced  their  works 
on  the  lands  in  question,  and  making  the  I'oad  several  feet  lower  than 
the  original  level,  the  plaintiff  applied  for  an  injunction  to  restrain  the 
company  from  proceeding  to  construct  the  road  at  a  lower  level  than 
the  road  referred  to  in  the  agreement,  and  from  stopping  up  the  pre- 
sent road  except  for  the  purpose  of  carrying  a  new  road  across  the 
land  at  what  was  the  level  at  the  date  of  the  agreement.  Held^  that, 
although  the  conveyance  was  silent  as  to  the  bridges  and  road,  the 
plaintiff  was  entitled  to  his  injunction ;  and  that,  it  being  a  case  of 
specific  performance  of  an  agreement,  the  Court  would  not  compel  the 
plaintiff  to  try  his  rights  in  an  action. — Foster  v.  Birmingham,  Wolver^ 
hampton,  and  Dudl^  Bail,  (1853),  2  W.  E.  378. 

1839 

Substituting  other  Roads.— Application  of  the  principles  of  Courts 
of  Equity,  in  restraining  the  exercise  of  powers  granted  by  Parliament 
for  the  compulsory  taking  of  land  and  diverting  of  roads,  in  cases 
where  there  is  a  question  for  the  decision  of  a  Court  of  law,  whether 
conditions  imposed  as  precedent  to  the  exercise  of  such  powers  have 
been  duly  performed.  Inference  deduced  by  the  Court  from  the 
language  of  a  precept  issued  under  the  powers  of  a  railway  Act  for 
summoning  a  jury  to  assess  the  value  of  land,  and  from  the  indicia  of 
the  coloured  plan  annexed  thereto,  as  to  what  parts  of  the  land  therein 
referred  to  and  described  have  been  taken  into  consideration  by  the 
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jury  in  their  verdict,  proceeding  upon  such  precept. — Kemp  v.  ^.  B,  S 
8.  a  Rail.,  1  Eailw.  Cas.  495 ;  3  Jur.  403. 

By  the  59th  section  of  the  London  and  Brighton  Railway  Act,  after 
reciting  that  it  is  intended  to  carry  the  railway  across  certain  public 
roads  or  highways  in  the  parish  of  C,  and  to  alter  the  levels  or  present 
surface  of  such  roads,  it  is  enacted  that  all  alterations,  whether  tem- 
porary or  permanent,  of,  in,  or  to  any  of  the  said  public  roads  or  high- 
ways, and  all  works  connected  therewith,  of  any  kind  or  description 
whatsoever,  and  all  bridges  to  be  erected  by  the  company,  and  all  future 
repairs  of  such  altered  roads,  or  of  any  temporary  roads,  and  the 
quality  of  the  materials  to  be  used  and  applied  in  or  to  such  altered  or 
temporary  roads,  and  all  future  damage  to  such  altered  or  temporary 
roads,  shall  be  made,  formed,  completed,  and  finished  under  the  super- 
intendence from  time  to  time,  and  to  the  entire  satisfaction,  of  the 
board  of  surveyors  of  roads  for  the  parish  of  C.  By  the  60th  section 
it  is  enacted,  that  if  the  company  shall,  in  the  doing,  making,  forming, 
completing,  and  finishing  of  all,  or  any,  or  either  of  such  alterations 
or  works  in,  to,  or  belonging  to  the  said  public  roads  or  highways  in 
the  parish  of  C,  do  or  cause  any  injury  or  damage  to  any  or  either  of 
the  said  road  or  roads,  or  to  any  part  thereof,  and  shall  not  forthwith 
proceed  to  repair  and  make  good  such  injury  or  damage  to  the  satis- 
faction of  the  board  of  surveyors  of  the  parish  of  C,  or  if  the  roads 
BO  to  be  altei*ed  shall  not  be  properly  made  and  completed  and  kept  in 
repair,  it  shall  be  lawful  for  the  said  board  of  surveyors  to  cause  such 
repairs  to  be  done.  The  company  made  a  diverted  temporary  road 
leading  from  one  of  the  said  roads,  which  diverted  temporary  road  was 
crossed  by  the  railway.  The  railway  did  not  cross  the  old  road,  neither 
did  the  company  alter  the  level  or  surface  of  the  old  road.  The  com- 
pany also  made  and  tendered  to  the  surveyors  a  permanent  diverted 
road,  which  the  surveyors  refused  to  approve  of  or  accept.  The  com- 
pany having  in  the  execution  of  their  works  crossed  the  temporary 
diverted  road  with  locomotive  engines,  the  surveyors  put  up  fences  on 
either  side  so  as  to  obstruct  the  passage  across  it.  Heldf  that,  even  if 
the  surveyors  had,  under  the  59th  and  60th  sections,  a  jurisdiction  to 
determine  in  what  manner  the  diverted  permanent  road  should  be 
made,  they  were  not  justified  in  putting  up  the  fences  across  the  tem- 
porary road,  but  ought  to  have  applied  to  this  Court  for  an  injunction, 
or  to  a  Court  of  law  for  a  mandamus ;  that  the  right  of  the  surveyors 
was  a  private  right,  and  that  they  were  in  no  way  interested  in  the 
question  of  public  safety.  Whether,  upon  the  true  construction  of  the 
Act,  such  diverted  temporary  road  was  an  alteration  of  a  road  within 
the  meaning  of  the  59th  and  60th  sections— ^wcere. — L,  B,  &  S.  C,  Bail, 
v.  Blake  (1840),  2  Bailw.  Cas.  322. 

A  railway  company  proposed  to  deviate  a  turnpike  road ;  and,  on  a 
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motion  for  an  injunction  on  an  information,  they  were  restrained  from 
crossing  or  breaking  up  tlie  same  until  they  had  carried  another  and 
sufficient  road  over  the  railway  as  oonyenient  as  the  turnpike  road»  or 
as  nearly  so  as  might  be,  without  prejudice  to  any  application  to  the 
railway  commissioners  under  the  statute  8  &  9  Vict.  c.  16. — AU.'Oen. 
V.  L,  &  S.  W,  Bail.  (1849),  13  Jur.  467  ;  3  De  G.  &  Sm.  439. 

By  sect.  53  of  the  Bail  ways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  **  if  in  the  exercise  of  the  powers  by  the  special  Act 
granted  it  be  found  necessary  to  cross,  cut  through,  raise,  sink  or  use 
any  part  of  any  road,  the  company  shall  cause  a  sufficient  road  to  be 
made  instead  of  the  road  interfered  with."  A  railway  company, 
under  the  powers  of  their  special  Act,  and  in  execution  of  the  works 
relating  to  a  line  of  railway  which  they  were  empowered  to  make^ 
adapted  to  the  purposes  of  such  line  so  much  of  a  tramroad  as  was 
applicable  thereto.  In  an  action  by  the  owners  of  collieries,  who  were 
entitled  to  use  the  tramroad,  for  special  damage  imder  sect.  55  of 
statute  8  &  9  Vict.  c.  20 : — Held,  that  sect.  53  referred  to  crossings  and 
interferences  with  roads  for  temporary  purposes,  and  not  to  acts  done 
in  the  conversion  of  a  road  into  the  railway,  and  therefore  the  action 
was  not  maintainable. — Tanner  v.  SoiUh  Wales  Bail,  (1856),  1  Jur. 
(N.  S.)  1215;  5  El.  &  Bl.  618  ;  25  L.  J.  Q.  B.  7. 

1860 

Kotice— Plan  deposited.— The  owner  of  land  was  entitled  to  the 
use  of  two  roads.  The  company  stopped  up  one  for  the  purpose  of 
proceeding  with  their  works,  and  contended  that  the  use  of  the  other 
road  was  a  sufficient  substitution  within  the  meaning  of  the  Act ;  but 
the  Court  granted  an  injunction  to  restrain  them  from  obstructing  the 

former  road Ait-Oen.  v.  G.  N.  Bail.,  14  Jur.  684 ;  4  De  Gex  &  Sm. 

75. 

During  the  construction  of  a  railway  an  injunction  was  granted 
against  the  company  restraining  them  from  further  interfering  with  a 
particular  road,  and  from  so  constructing  their  works  as  to  obstruct, 
impede  or  render  less  secure  the  same  road,  or  so  as  to  hinder  or  pre- 
yent  the  passage  of  carriages  along  the  same.  The  company  then 
laid  their  permanent  rails  over  the  road  on  a  level,  and,  by  the  direc- 
tion of  the  Commissioners  of  Eailway  s,  erected  gates  across  the  road  for 
security  of  passengers,  and,  with  the  sanction  of  the  same  comnus- 
sioners,  opened  the  line  for  public  traffic ;  whereupon  the  Court  ordered 
a  sequestration  to  issue  for  breach  of  the  injunction,  and  refused  to 
suspend  the  issuing  of  process  until  an  appeal  against  the  order  could 
be  heard.— ^«.-G^e/i.  v.  G.  N.  Bail.  (1851),  15  Jur.  387. 

1872 

Stopping  up  Street  permanently.— Plaintiff  had  been  in  the 
habit  of  using,  in  order  to  convey  ladders  and  scaffolding  into  his 
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premises,  a  portion  of  a  street  wlddi  yarious  Acts  of  Parliament  had 
empowered  a  railway  company  to  stop  up,  appropriate,  and  use  for  the 
purpose  of  their  railway  and  works,  with  power  to  turn  their  super- 
fluous lands  to  profit.  The  Court  wiU  not  restrain  the  lessees  of  the 
company  from  building  upon  the  portion  of  the  street  so  used  by  the 
plaintiff,  but  not  made  use  of  by  the  company  for  their  railway  and 
woTks,^Temple  y.  Flower,  20  W.  E.  589  ;  41  L.  J.  Ch.  604  ;  26  L.  T. 
657. 

In  1864  the  Great  Eastern  Railway  Company  wei*e  empowered  by 
an  Act  to  extend  their  line  into  London,  and  to  make  a  station  there. 
The  Act  referred  to  plans  and  sections  as  being  already  deposited. 
The  plans  and  sections  showed  Sun  Street  as  crossed  by  an  arch.  The 
Eailways  Clauses  Consolidation  Act,  1845  (incorporated  with  the 
special  Act),  provides  (sect.  13)  that,  where  it  is  intended  to  carry  a 
railway  on  an  arch  as  marked  on  the  plan  or  section,  the  same  shall  be 
made  accordingly.  The  special  Act  of  1864  gave  the  company  power 
to  stop  up  streets  within  an  area  (embracing  Sun  Street)  described  as 
the  site  of  the  intended  station.  In  1870  the  company  obtained  an  Act 
empowering  them  to  change  their  level  and  pass  under  Sun  Street  by 
a  tunnel.  Held,  that  there  was  nothing  in  sect.  13  of  the  Eailways 
Clauses  Consolidation  Act,  1845,  to  bind  the  company  to  cross  the 
street  by  an  arch  as  described  in  the  deposited  plans  and  sections  (in 
the  event  of  their  not  doing  so  by  a  tunnel,  under  the  special  Act  of 
1870)  so  as  to  interfere  with  their  power  of  stopping  up  the  street 
altogether  under  the  clause  of  their  Act  of  1 864,  which  enabled  them 
so  to  deal  with  streets  within  the  prescribed  area. — Att.-Oen,  v.  O.  E, 
Bail.  (1874),  22  W.  E.  281 ;  6  H.  L.  367. 

1841 

User  of  Road  by  Company. — The  preamble  of  the  London  and 
Brighton  Act,  after  reciting  that  the  establishment  of  a  railway  com- 
munication between  London  and  Brighton  will  be  of  great  public 
advantage,  enacts  (sect.  3)  that  it  shall  be  lawful  for  the  company  to 
make  and  maintain  a  main  line  of  railway  and  branches,  with  all 
proper  warehouses,  wharves,  and  all  other  suitable  and  proper  works, 
communications,  approaches  and  conveniences  attached  to  or  connected 
with  the  same.  By  the  12th  sect,  the  usual  powers  are  conferred  on 
the  company  for  making  and  maintaining  the  railway,  and  (among 
others)  to  make  or  construct  upon,  across,  or  over  any  roads,  &c.  such 
roads,  ways,  cuttings,  &c.  as  the  company  shall  think  proper.  The 
company,  having  purchased  a  private  wharf  separated  from  one  ot 
their  terminus  stations  by  a  turnpike  road,  laid  down  on  the  road 
stone  blocks  so  as  to  form  two  runs  or  stone  ways  level  with  the  road, 
for  the  purpose  of  facilitating  the  passage  of  goods  from  the  wharf 
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across  the  road  to  the  station.  Heldy  that  the  company  were  not 
authorized  by  their  Act  to  interfere  with  the  road  in  such  a  manner. 
An  injunction  which  had  been  granted  to  restrain  the  trustees  of  the 
road  from  removing  the  stone  blocks  was  dissolved,  although  in  the 
opinion  of  the  Court  no  damage  could  result  from  the  stone  blocks 
either  to  the  road  or  the  passengers  upon  it. — X.  B.  db  S.  C.  Bail.  v. 
Cooper,  2  Eailw.  Cas.  312. 

A  railway  company,  while  constructing  a  railway,  laid  down  sleepers 
and  rails  for  some  distance  over  one  side  of  a  high  road  and  ran  loco- 
motives and  trucks  over  it.  No  fence  had  been  put  up  between  these 
rails  and  the  portion  of  the  road  left  for  the  ordinary  traffic,  which 
was  in  places  narrow.  Htld,  that,  although  the  evidence  did  not  show 
that  the  public  had  been  greatly  inconvenienced  by  this  proceeding, 
the  high  road  had  thereby  been  rendered  **  dangerous  and  extraordi- 
narily inconvenient,^'  and  that  the  railway  company  must  be  restrained 
by  a  perpetual  injunction  from  using  the  said  highway  till  they  had 
made  a  substituted  road. — Att,-Oen,  v.  IVidnea  Rail,  (1874),  22  W.  B. 
607  ;  30  L.  T.  449. 

1864 

Obstnictioil-Iigiinction.— A  railway  company  will  not  be  re- 
strained by  injunction  from  stopping  up  an  ancient  highway  in  a  case 
where  it  is  doubtful,  upon  the  evidence,  whether  the  public  right  of 
way  has  not  been  extinguished  by  disuse  and  obstruction. — Freeman  v. 
Tottenham  and  Hampstead  Junction  Bail,,  13  W.  B.  335;  11  Jur. 
(N.  S.)  107;  IIL.  T.  702. 

The  plaintiffs  opened  a  new  entrance  to  their  premises  from  a  public 
lane  for  the  convenience  of  the  public,  and  the  defendants  erected  a 
barrier  across  the  public  lane,  with  the  object,  as  the  plaintiffs  alleged, 
of  diverting  traffic  from  the  plaintiffs,  who  were  their  rivals  in  trade. 
A  demurrer  for  want  of  equity  was  overruled  on  the  ground  that  this 
was  a  case  of  irreparable  injury,  and  one  where  the  damage  could  not 

be  measured L,   <f*  N,   W.  Bail,  v.    Lancashire  ih   Yorkshire  Bail. 

(1867),  15  W.B.  810;  36  L.  J.  Ch.  479 ;  L.B.  4Eq.  174;  17L.T.43. 

1842 

Inoonvenient  Alteration— Indictment— By  a  railway  Act  (6  &  7 
Will.  4,  c.  109)  a  company  was  empowered  (sect.  94)  to  divert  or  alter 
the  course  of  any  roads  or  ways  in  order  the  more  conveniently  to 
carry  the  same  over  or  under  or  by  the  side  of  the  said  railway.  By 
sect.  97  it  was  enacted  that  in  all  cases  wherein,  in  the  exercise  of 
such  power,  any  part  of  any  carriage  road,  &c.  should  be  found 
necessary  to  be  cut  through,  raised,  sunk,  taken,  or  so  much  injured  as 
to  be  impassable  or  inconvenient  for  passengers  or  carnages,  &c.,  or 
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to  the  persons  entitled  to  the  use  thereof,  the  company  should,  at  their 
own  expense,  before  any  such  road,  &c.  should  be  so  cut  through,  &c,, 
cause  a  good  and  sufficient  carriage  road,  &c.  to  be  set  out  and  made 
instead  thereof,  as  convenient  for  passengers  and  carriages  as  the  former 
road,  or  as  near  thereto  as  might  be.  The  company  had  diverted  a 
highway  and  obstructed  the  old  road  by  building  a  wall  across  it,  and 
had  made  a  new  road  which  was  neither  as  convenient  to  the  public 
as  the  old  one  nor  as  near  thereto  as  might  be.  ITeldy  that  they  were 
indictable,  in  the  common  form,  for  so  obstructing  the  highway.— 7?.  y. 
ScoU,  3  Eailw.  Cas.  187 ;  2  G.  &  D.  729 ;  3  Q.  B.  543 ;  11  L.  J.  a  B. 
264;  6  Jur.  1084. 

1861 

Action  whether  maintainable.— Case  for  the  obstruction  of  a  right 
of  way  as  appurtenant  to  the  messuage  and  dwelling-house  of  the 
plaintiff,  by  means  whereof,  as  alleged  in  the  second  count  of  the 
declaration,  the  plaintiff  could  not  have  or  enjoy  his  said  way  as  he  of 
right  ought  to  have  done,  and  otherwise  might  and  would  have  done, 
and  had  been  and  was  deprived  of  the  use,  benefit  and  advantage  of 
the  same,  to  his  damage.  Plea,  justifying  the  obstruction  complained 
of,  for  the  purpose  of  making  and  constructing  a  railway  under  the 
powers  and  provisions  in  the  Great  Northern  Railway  Act,  1846,  by 
which  the  defendants  were  incorporated,  and  in  the  Acts  therewith  in- 
corporated. Replication,  that  the  way  was  a  road  within  the  meaning 
of  the  Railways  Clauses  Consolidation  Act,  1845,  that  the  defendants 
had  rendered  it  impassable,  and  thereby  interfered  with  the  same 
within  the  meaning  of  that  Act,  and  that  the  defendants  had  not 
caused  a  sufficient  road  to  be  made  instead  of  the  road  so  interfered 
with.  Held,  on  demurrer,  that  by  the  6th  and  55th  sects,  of  the  Railways 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20),  the  remedy  by  action 
for  an  interference  with  a  private  right  of  way  was  taken  away  except 
where  special  damage  had  been  suffered,  and  therefore  that  the  second 

count  was  bad Watkins  v.  O,  N,  Rail,  20  L.  J.  Q.  B.  391 ;  16  Q.  B. 

961. 

A  railway  company  in  making  their  line  crossed  and  interfered  with 
C.'s  private  railway.  By  the  Railways  Clauses  Act  they  were  bound 
to  restore  a  substituted  railway  within  a  certain  period  under  a  penalty. 
C,  calculating  on  the  substituted  railway  being  made  within  the  time 
specified  by  the  statute,  granted  a  lease  of  his  lands  and  railway  to  M., 
reciting  that  the  company  were  bound  to  restore  his  railway,  and  that 
C.  would  do  so  at  his  own  expense  if  the  company  failed  or  refused  to 
do  so.  The  company  failed  to  restore  the  railway,  and  M.  sued  C.  and 
recovered  45  H.  damages ;  whereon  C.  sued  the  railway  company  for 
this  sum  on  an  implied  indemnity  and  for  special  damage.  Held,  that 
as  the  company  were  bound  by  the  statute  to  restore  the  railway,  and 
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neglected  to  do  so,  C.  had  a  right  of  action  ex  delicto  against  them,  and 
such  right  of  action  was  not  extinguished  by  the  provisions  of  the 
statute  as  to  penalties,  for  the  penalty  was  only  a  cumulatiye 
remedy.  Heldy  further,  that  0.  was  not  entitled  to  recover  against  the 
company  the  45  U.  paid  as  damages  to  M.,  for  the  latter  action  arose 
ex  contractu,  and  the  damages  incurred  by  C.  to  M.  were  not  the  direct 
and  immediate  consequence  of  the  comptmy's  disobedience  of  the 
statute.  0.  ought  himself  to  have  restored  the  railway,  and  sued  the 
company  for  the  cost  and  any  other  special  damage.  The  tribunal 
established  by  the  Eailways  Clauses  Act  only  gives  compensation  for 
losses  sustained  in  consequence  of  what  the  railway  company  may  do 
lawfully  under  their  statutory  powers ;  but  for  anything  done  in  excess 
of  these  powers,  or  contrary  to  what  the  Legislature  in  conferring  these 
I>owers  has  commanded,  the  proper  remedy  is  a  common  law  action  in 
a  common  law  Court.  Where  a  company  or  party  is  commanded  by 
statute  to  do  a  specific  act,  any  person  specially  damaged  by  the  statute 
being  disobeyed  has  a  right  of  action  against  the  parties  disobeying. — 
Caledonian  Bail.  v.  Colt  (lS60)y  3  L.  T.  252;  3  Macq.  H.  L.  833;  7 
Jur.  (N.  S.)  475. 

1864 

Compensation. —  l.  One  who  sustains  a  private  and  particular 
injury  from  the  diversion  or  obstruction  of  a  public  road  by  the  works 
of  a  railway  company,  which  diversion  or  obstruction  if  done  without 
the  sanction  of  an  Act  of  Parliament  would  give  a  right  of  action,  is 
entitled  to  compensation  under  the  Lands  Clauses  Consolidation  Act, 
1845.  2.  One  P.,  the  owner  in  fee  of  an  estate  called  **The  Lyde 
Field  Estate,'*  having  simk  a  shaft  for  working  coals  thoreimder, 
staked  and  set  out  a  road  across  the  Lyde  Field  Estate  from  a  public 
highway  on  the  west  to  the  colliery  and  to  the  east  to  another  public 
highway.  The  road  from  the  west  to  the  colliery  being  formed,  but 
the  remainder  to  the  east  being  only  staked  out,  P.  in  1832  agreed 
with  one  A.  for  the  sale  to  him  of  a  piece  of  land  which  was  described 
in  the  conveyance  (not  executed  until  the  1st  December,  1840)  as  being 
**  bounded  on  the  north  by  the  road  leading  to  the  said  **  Purser's 
Colliery  ....  together  with  the  free  use  and  enjoyment  by  A.,  his 
heirs,  appointees,  tenants  and  assigns,  of  the  above-mentioned  road 
leading  to  the  said  colliery  at  all  times  and  on  all  occasions,  he  and 
they  contributing  a  proportionate  part  of  the  expense  of  keeping  such 
road  in  repair."  In  1846  A.  conveyed  this  piece  of  land,  together 
with  the  right  of  way,  to  the  plaintiffs.  Held,  that  the  deed  of  1840 
conveyed  to  A.  and  his  assigns  the  right  to  use  the  road  across  the 
Lyde  Field  Estate  to  the  east  as  well  as  to  the  westf  though  part  of  it  was 
only  staked  out  at  the  time  of  sale.  3.  In  December,  1854,  P.  con- 
veyed another  piece  of  land  to  the  plaintiffs,  which  was  described  in 
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the  conveyance  as  **  bounded  on  the  north  by  a  road  laid  out  by  the 
said  P.  across  the  Lyde  Field  Estate  from  a  road  leading  from  the 
Lye  Waste  into  the  road  leading  from  Dudley  to  Cradley,  together 
with  the  free  use  and  enjoyment  by  the  grantees,  their  heirs,  appointees, 
tenants,  and  assigns  of  the  above-mentioned  road  leading  across  the 
said  Lyde  Field  Estate  at  all  times  and  on  all  occasions,  on  con- 
tributing a  proportionate  part  of  the  expense  of  keeping  it  in  repair." 
At  the  date  of  this  conveyance  the  road  across  the  Lyde  Field  Estate 
had  been  completely  formed  throughout  its  whole  length,  but  a  chain 
or  bar  had  been  placed  by  P.  across  the  road  to  the  east  of  the  plain- 
tiffs* premises,  and  their  right  to  use  that  part  of  the  road  was  occa- 
sionally disputed  by  him.  Held^  that,  under  the  deed  of  December, 
1854,  the  plaintiffs  acquired  a  right  of  way  over  that  part  of  the  road 
across  the  Lyde  Field  Estate  which  lay  to  the  west  of  their  premises 
for  the  use  of  the  premises  conveyed  by  that  deed.  4.  In  1858  the 
plaintiffs  purchased  from  one  B.  a  piece  of  land  (abutting  upon  the 
land  conveyed  to  A.  by  the  deed  of  December  Ist,  1840),  which  was 
described  in  the  conveyance  as  **  adjoining  at  one  end  thereof  to  a 
certain  road  or  highway  leading  from  Cradley  Forge  to  Eowley  Eegis." 
At  the  time  of  this  purchase  the  only  mode  of  access  to  this  piece  of 
land  was  by  means  of  an  opening  at  the  west  comer  upon  the  road 
described  in  the  conveyance.  By  an  Act  for  the  formation  of  the 
Stourbridge  Bailway,  a  new  road  was  directed  to  be  made  in  lieu  of 
a  portion  of  the  old  road  numbered  4  on  the  plan  deposited  imder  the 
standing  orders,  and  that  so  much  of  the  road  numbered  22  thereon  as 
should  lie  between  the  point  at  which  such  new  road  terminated  and 
the  point  where  the  road  numbered  4  met  the  road  numbered  22 
should  cease  to  be  used  as  a  public  highway,  **  without  prejudice  to 
the  existing  rights  of  the  owners  and  occupiers  of  adjoining  lands  at 
all  times  thereafter  to  use  the  same  for  all  purposes."  Heldy  that  this 
reserved  to  the  plaintiffs  a  right  of  way  to  the  whole  of  their  premises 
over  that  part  of  the  road  numbered  22  which  lay  between  the  new 
road  and  the  point  where  the  road  numbered  4  met  it.  5.  No  com- 
pensation can  be  claimed  under  the  Lands  Clauses  Consolidation  Act» 
1815,  for  inconvenience  sustained  from  the  authorized  crossing  on  a 
level  of  a  public  road  by  a  railway. — Wood  v.  Stourbridge  HaiLf  16 
C.  B.  (N.  S.)  222. 

1844 

Penalty.— A  railway  Act  imposed  a  penalty  on  the  company  for  the 
interruption  of  any  road,  and  in  the  case  of  a  private  road  made  the 
penalty  **  payable  to  the  owner  thereof."  Heldy  that  the  tenant  of  the 
farm  over  which  the  road  passed  could  not  sue  for  the  penalty.  The 
same  Act  enacted  that  any  penalty  imposed  thereby,  the  recovery  of 
which  was  not  otherwise  provided  for,  might  be  recovered  by  summary 
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proceeding  upon  complaint  before  two  or  more  justices.  Eeldy  that 
this  did  not  bar  the  party  entitled  from  his  remedy  by  action  at  law. — 
CoUinson  v.  Newcastle  and  Darlington  Rail,,  1  Car.  &  K.  546. 

To  entitie  a  person  to  proceed  against  a  railway  company  for  penalties 
for  interfering  with  an  existing  public  road,  under  8  &  9  Vict.  c.  20, 
s.  67,  as  "a  person  having  the  management  of  the  road,"  he  must  be 
clothed  with  some  duty  in  respect  of  the  public  ejusdem  generis  with  that 
of  **  trustees,  commissioners  or  surveyor."  Where,  therefore,  an  owner 
in  fee  of  the  soil,  having  constructed  a  road  and  made  a  sewer  under 
it  in  the  usual  manner,  with  which  no  communication  could  be  made 
without  his  permission  first  obtained,  dedicated  the  road  to  the  use  of 
the  public,  and  afterwards  repaired  it  at  his  own  expense : — Heldy  that 
he  was  not  entitled  under  the  above  section  to  proceed  against  a  railway 
company  who  had  cut  through  the  road  for  penalties  for  not  restoring 
it  as  required  by  the  o6th  section  of  the  above  Act.--i2.  v.  Wilson  (1852), 
21  L.  J.  Q.  B.  281 ;  18  Q.  B.  348;  16  Jur.  973. 

The  **  owner  "  of  a  private  road  entitled,  imder  the  54th  sect,  of  the 
Railways  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20),  to  recover 
penalties  for  its  interruption  is  the  person  who,  for  the  time  being, 
owns  such  road  in  possession.  A.  was  lessee  of  a  farm  and  owner  of 
a  private  road  over  it.  A  railway  company  took  the  land  and  con- 
structed their  line  through  the  farm,  cutting  the  road  obliquely.  The 
award  adjudicating  upon  A.'s  claim  for  accommodation  works  referred 
to  the  works  as  specified  in  the  column  in  the  third  schedule  thereto, 
headed  *' Description  and  particulars  of  accommodation  works  to  be 
provided  by  the  company  for  the  lands  respectively  to  the  numbers  or 
other  description  of  which  such  works  are  set  opposite."  The  specified 
work  was  **  level  crossing  near  peg  940,"  and  this  was  in  the  schedule 
opposite  to  **  37,  farm  road."  The  numbers  had  reference  to  a  plan  on 
which  the  road  was  indicated  by  the  figure  37,  and  peg  940  was  tiie 
point  at  which  the  line  cut  the  road.  The  company  gave  a  crossing  at 
peg  940,  at  right  angles  with  the  line,  which  did  not  connect  the 
termini  of  the  road  and  afforded  no  access  to  it.  Held  (Pigot,  C.  B., 
diss,),  that  this  crossing  was  a  compliance  with  the  award. — Mann  t. 
Great  Southern  and  Western  Bail.  (1858),  9  Ir.  0.  L.  B.  105. 

1898 

Eailway  crossing  Road— Penalty.— By  sect.  54  of  the  Railways 
Clauses  Act,  1845,  if  a  railway  company  cross  a  road  so  as  to 
interfere  with  it,  and  do  not  make  a  substituted  road,  they  shall 
forfeit  20/.  for  every  day  during  which  such  substituted  road  shall  not 
be  made ;  and  such  penalty  shall,  in  the  case  of  a  private  road,  be  paid 
to  the  owner  thereof.  Held,  that  a  part-owner  of  that  i>ortion  of  the 
Toad  interfered  with  can  sue  for  and  recover  the  penalty  without  join- 
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ing  the  owners  of  the  rest  of  that  portion  of  the  road.  Hdd  also,  that 
the  railway  company  are  only  liable  to  one  penalty  for  each  day 
during  which  they  fail  to  make  a  substituted  road. — Llewellyn  t. 
Glamorgan  Vale  Rail.  Co,,  46  W.  E.  290;  67  L.  J.  Q.  B.  305;  1  Q.  B. 
473;  78  L.  T.  70  (C.  A.). 

1898 

Eailway  across  Public  Footpath.— Where  the  special  Act  (which 
incorporated  the  provisions  of  the  Bailways  Clauses  Act,  1845)  of  a 
railway  company  contains  no  provisions  dealing  with  footways,  sect.  46 
of  the  Bailways  Clauses  Act,  1845,  imposes  no  obligation  on  the  railway 
company  to  provide  a  bridge  so  as  to  carry  the  railway  over  the  foot- 
way or  the  footway  over  the  railway.  Per  Lord  Herschell :  The  Bail- 
ways  Clauses  Act,  1845,  has  not  of  itself  any  operation  in  respect  of 
any  road  whatever,  whether  a  carriage-way  or  footpath  or  a  public 
road,  unless  brought  into  effect  by  some  rights  being  given  and  cor- 
responding obligations  created  by  a  special  Act.  Decision  of  the 
Court  of  Appeal  (44  W.  B.  501 ;  [1896]  2  Q.  B.  74)  affirmed.— />ar<- 
ford  Rural  Council  v.  Bexley  Heath  Rail.  Co.,  46  W.  B.  235;  67  L.  J. 
a  B.  231 ;  [1898]  A.  C.  210 ;  77  L.  T.  601 ;  62  J.  P.  227  (H.  L.,  E.). 

1899 

Line  Crossing  Highway— Liability  of  Company  to  Bepair 

Bridges. — A  railway  company,  empowered  by  their  private  Act  to 
carry  a  certain  old  road  across  their  line  on  a  level,  built  a  bridge 
across  their  line  at  a  spot  where  no  highway  had  previously  been,  and 
347  yards  distant  from  the  place  where  the  line  crossed  the  old  road. 
Upon  land  given  by  the  owners  the  company  made  approaches  to  the 
bridge  connecting  it  with  the  roads  lying  on  either  side  of  the  Une. 
The  old  road  was  at  the  same  time  thrown  into  the  adjoining  fields, 
and  the  traffic  which  formerly  had  passed  along  the  old  road  thence- 
forth passed  over  the  bridge  and  its  approaches.  The  company  repaired 
the  bridge  from  time  to  time,  but  did  not  repair  the  approaches.  On 
one  occasion  an  adjoining  landowner  repaired  the  approaches  under  an 
agreement  with  the  highway  authority.  The  highway  authority 
applied  to  justices,  under  the  Bailways  Clauses  Act,  1845,  for  an  order 
imder  sect.  46  directing  the  railway  company  to  maintain  the  bridge 
and  its  approaches.  Heldy  that  there  being  no  evidence  of  any  con- 
stitutional necessity  which  alone  would  justify  a  diversion  of  the  old 
road  under  sect.  16  of  the  Bailways  Clauses  Act,  1845,  the  bridge  and 
its  approaches  had  not  been  made  under  sect.  46,  and  therefore  the 
railway  company  were  not  bound  to  maintain  them  under  that  section. 
— Z.  &  N.  W.  Rail.  V.  Ogwen  District  Council^  80  L.  T.  401 ;  63  J.  P. 
295  (C.  A.). 
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1862 

Obligation  to  Bepair. — A  railway  company,  in  pursuance  of  the 
powers  of  their  Act,  pulled  down  a  county  bridge  and  erected  another, 
at  the  8ame  time  entering  into  an  agreement  with  the  trustees  of  the 
road  to  repair  such  portions  of  the  approaches  to  the  bridge  as  had 
previously  been  repaired  by  the  county.  Ileldt  that  the  company  had 
not  interfered  with  the  road  so  as  to  bring  the  case  within  the  o8th  sect, 
of  the  8  &  9  Vict.  c.  20,  and  consequently  that  a  mandamus  to  the 
company  commanding  them  to  repair  the  road  would  not  be  granted. 
— Exeter  Road  Trustees,  Ex  parte,  16  Jur.  669. 

Sect.  46  of  the  Railways  Clauses  Consolidation  Act  (8  Vict.  c.  20), 
which  provides  that  a  bridge  made  by  a  railway  company  for  carrying 
a  turnpike  road  or  public  highway  over  or  under  the  railway,  with  the 
immediate  approaches  and  all  other  necessary  works  connected  there- 
with, shall  be  executed  and  at  all  times  thereafter  maintained  at  the 
expense  of  the  company,  imposes  on  the  company  the  obligation  of 
perpetually  maintaining  in  repair  the  roadway  over  the  bridge  and 
over  the  ascents  and  descents,  notwithstanding  that  by  sect.  56,  where 
a  railway  company  interferes  with  or  raises  a  road,  aU  that  the  com- 
pany is  required  to  do  is  to  restore  it  to  as  good  a  condition  as  the 
same  was  in  at  the  time  when  it  was  first  interfered  with  by  the  com- 
pany, or  as  near  thereto  as  the  circumstances  permit. — Narth  Stafford- 
shire Rail,  V.  Dale  (1858),  27  L.  J.  M.  C.  147  ;  8  El.  &  Bl.  836 ;  4  Jur. 
(N.  S.)  631. 

By  the  North  Staffordshire  Railway  Act,  1847  (10  &  11  Vict.  c.  108), 
with  which  is  incorporated  the  Railways  Clauses  Consolidation  Act, 
1845,  it  is  enacted  "  that  where  the  railway  is  proposed  to  cross  the 
turnpike  road  leading  from  Newcastle-under-Lyme  to  Leek,  the  com- 
pany shall  erect  a  proper  and  suflBcient  bridge  constructed  of  bricks, 
stone,  iron  or  other  materials,  so  as  to  cany  the  said  turnpike  road 
over  and  across  the  railway,  such  bridge  also  to  be  constructed  with 
parapet  walls  of  brick,  stone,  or  other  materials,  of  5  feet  in  height, 
and  of  the  clear  and  open  width  of  33  feet  at  the  least  between  such 
parapets ;  and  that  the  said  turnpike  road  shall  be  made  and  altered  at 
the  expense  of  the  company  on  both  sides  of  such  bridge,  so  that  the 
surface  of  the  turnpike  road  shall  when  completed  have  one  uniform 
inclination  on  both  sides  not  exceeding  1  in  30 ;  and  that  so  much  of 
the  said  turnpike  road  as  shall  be  broken  up  or  damaged  for  the  pur- 
poses of  this  Act  shall  be  reinstated  and  made  good  with  the  same 
materials  as  the  road  is  now  composed  of,  and  the  fences  thereof, 
whenever  necessary,  reconstructed  and  put  into  complete  order  by  the 
company,  and  kept  in  repair  for  the  space  of  twelve  calendar  months 
after  the  making,  forming,  and  completing  thereof."  Held,  first,  that 
under  the  46th  sect,  of  the  Railway  Clauses  Consolidation  Act,  1845 
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(without  reference  to  the  special  Act),  the  company  was  bound  at  all 
times  to  keep  in  repair  the  approaches  to  and  road  over  the  bridge, 
per  totam  curiam ;  secondly,  that  their  liability  was  not  restricted  by 
the  special  Act  to  the  period  of  twelve  months  from  the  completion  of 
the  works.  Per  Pollock,  C.  B.,  and  Watson,  B.  (Martin,  B.,  duhitante), 
— NewcaatU'Under-Lyme  Turnpike  Trustees  v.  North  Staffordshire  Bail, 
(1860),  5  H.  &  N.  160;  S.  C.  nom.  Leech  v.  North  Staffordshire  BaiL, 
29  L.  J.  M.  C.  150;  1  L.  T.  332;  8  W.  E.  216. 

The  Taff  Vale  Eailway  Act,  whigh  passed  in  the  year  1836,  contains 
provisions  relative  to  the  crossing  of  roads  by  the  said  railway,  and  by 
sect.  71  it  directs  that  where  any  public  or  private  road  is  crossed  by  a 
bridge  directed  to  be  made  by  the  company,  they  are  to  cause  the  new 
road  to  be  put  into  good  and  substantial  order,  &c. ;  and  the  section 
also  directs  that  in  all  cases  where  any  part  of  any  private  railway  or 
tram-road  shall  be  intersected  or  crossed  by  the  said  Taff  Vale  Rail- 
way, and  such  private  railway  or  tram-road  shall  pass  over  or  imder 
such  private  road,  **all  the  necessary  bridges,  viaducts,  timnels,  and 
archways,  and  the  approaches  thereto,  shall  be  made  and  kept  in 
repair  by  the  said  company."  The  railway  passed  across  a  turnpike 
road,  which  was  carried  over  the  railway  by  a  bridge.  Upon  failure 
of  the  company  to  repair  the  approaches,  they  were  summoned 
before  justices,  under  the  Lands  Clauses  Consolidation  Act,  1845, 
8.  130,  for  such  non-repair.  Held^  that  the  Tlst  section  of  the  com- 
pany's Act  does  not  impose  any  liability  on  the  company  to  keep  in 
repair  such  approaches;  also  that  the  Lands  Clauses  Consolidation 
Act,  1845,  haying  only  a  prospective  operation,  did  not  apply. — Taff 
Vale  Rail,  v.  Davies  (1868),  19  L.  T.  278. 

The  8  &  9  Vict.  c.  20,  s.  46,  provides  that  if  a  line  of  railway  "  cross 
any  public  highway,  then  either  such  road  shall  be  carried  over  the 
railway  or  the  railway  shall  be  carried  over  such  road,  by  means  of  a 
bridge  of  the  height,  etc.,  by  that  or  the  special  Act  provided;  and 
such  bridge,  with  the  immediate  approaches,  and  aU  other  necessary 
work  connected  therewith,  shall  be  executed,  and  at  aU  times  there- 
after maintained,  at  the  expense  of  the  company."  Heldy  that  this 
section  did  not  cast  on  a  railway  company  the  burthen  of  keeping  in 
repair  a  road  which  had  been  lowered  in  order  to  allow  traffic  to  pass 
beneath  a  railway  bridge  constructed  over  such  road  by  the  company. 
— Z.  &  N.  W.  Rail,  V.  Skcrten  (1864),  12  W.  R.  1102 ;  5  B.  &  S.  559; 
33  L.  J.  M.  C.  158  ;  10  L.  T.  618. 

A  railway  company  having  canied  a  road  over  the  railway  by  a 
bridge,  is  bound  to  keep  both  bridge  and  road,  and  all  the  approaches 
thereto,  in  repair,  and  such  repair  includes  not  only  the  stnicture  of 
the  bridge  and  the  approaches,  but  the  metalling  of  the  road  on  both. 
-^North  of  England  Rail,  v.  Langbaurgh  (1871),  24  L.  T.  544. 
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Where  a  railway  crosses  a  highway,  and  the  road  is  carried  over  the 
line  on  a  bridge,  in  accordance  with  the  provisions  of  sect.  46  of  ttie 
Bailways  Clauses  Ck)n8olidation  Act,  1845,  the  railway  company  are 
bound  to  keep  the  roadway  over  the  bridge  in  repair. — Lancashire  and 
Yorkshire  Bail  v.  Bury  Corporation  (1889),  61  L.  T.  417 ;  59  L.  J.  Q.  B. 
85 ;  14  A.  C.  417  ;  54  J.  P.  197  (H.  L.,  E.). 

1873 

Where  Turnpike  Trust  Expired.— The  special  Act  of  a  railway 
company  (with  which  was  incorporated  the  Railways  Glauses  Con- 
solidation Act,  1845,  80  far  as  it  was  not  expressly  varied  or  excepted) 
provided  that  if  after  notice  the  company  did  not,  with  reasonable  ex- 
pedition, repair  a  bridge  over  a  turnpike  road  to  the  satisfaction  of  the 
surveyor  of  the  trustees  thereof,  the  latter  might  repair  and  recover 
the  costs.  The  Turnpike  Act,  however,  was  suffered  to  expire.  Held, 
that,  though  the  Railways  Clauses  Consolidation  Act,  1845,  s.  65,  was 
expressly  varied  by  the  special  Act,  yet  it  revived  on  the  cessation  of 
the  turnpike  trust,  and  an  order  to  repair  the  bridge  might  be  made 
under  it. — L.  (7.  dc  D,  Bail,  v.  Wandsworth  Board  of  Works^  42 
L.  J.  M.  0.  70;  L.  R.  8  C.  P.  185. 

1875 

Where  Boad  before  maintained  by  Parish.— By  sect.  68  of 
6  Will.  4,  c.  75,  all  bridges  to  be  constructed  by  the  defendants,  either 
under  or  over  the  said  railway,  shall  be  maintained  and  kept  in  repair 
by  and  at  the  expense  of  the  defendants.  Heldy  on  demurrer  to  a 
return  to  a  mandamus,  that  this  included  the  duty  to  keep  in  repair 
the  roadway  of  a  bridge  constructed  over  the  defendants'  line,  although 
that  roadway  had  always  been  maintained  and  repaired  by  the  in- 
habitants of  the  parish.— i?.  v.  8,  E,  Bail,  32  L.  T.  858. 

1861 

Order  of  Justices.— ^An  order  of  justices,  under  sect.  58  of  statute 
8  &  9  Vict.  c.  20,  directing  a  railway  company  to  repair  damage  done 
by  them  to  a  road  in  the  course  of  making  the  railway,  need  not 
specify  the  particulars  of  the  damage  nor  what  repairs  were  to  be 
done ;  it  is  sufficient  if  it  states  the  length  of  the  damaged  part  of  the 
road  and  orders  the  company  to  make  good  all  damage  done.  The 
order  and  conviction  for  disobedience  of  it  may  include  several  high- 
ways in  the  same  parish. — L,  dh  N.  W,  Bail,  v.  Wetherall,  15  Jur.  247. 

In  an  appeal  against  the  decision  of  magistrates  convicting  a  railway 
company,  formed  under  sect.  45  of  8  &  9  Vict.,  for  not  repairing  a 
bridge,  it  was  held  that  sects.  65  and  145  of  8  Vict.  c.  20  (Railways 
Clauses  Act)  were  incorporated  in  the  local  Act,  and  that  the  magis- 
trates were  right  in  convicting  under  these  sections. — Bristol  and 
Exeter  Bail,  v.  Tucker  (1862),  7  L.  T.  464 ;  13  C.  B.  (N.  S.)  207. 


Digitized  by 


Google 


RAILWAYS.  457 

By  sect.  58  of  8  &  9  Vict.  c.  20,  it  is  provided  that  if  a  railway 
company,  whilst  making  a  railway,  **  use  or  interfere  with  "  any  road, 
they  shall  make  good  the  damage  done.  HM,  that  this  enactment 
was  not  restricted  to  damage  done  by  a  company  through  their  actually 
occupying  a  road,  but  was  applicable  to  damage  done  by  additional 
traffic  on  the  road,  if  such  damage  was  caused  by,  or  was  incidental  to, 
the  execution  of  the  works  of  the  company.—  West  Riding  and  Orimaby 
Bail,  V.  Wakefield  Local  Board  (1864),  12  W.  E.  1076;  5  B.  &  S.  478; 
33  L.  J.  M.  C.  174;  10  Jur.  (N.  S.)  1046. 

The  provision  in  the  Bail  ways  Clauses  Consolidation  Act,  1845,  that 
the  word  **  justice,"  when  used  in  the  Act,  shall  mean  a  justice  who 
shall  not  be  interested  in  the  matter  requiring  his  cognizance,  is  in- 
serted ex  ahundauti  cauteJd,  and  is  only  declaratory  of  the  common 
law,  and  does  not  exclude  the  jurisdiction  of  a  justice  where  the  parties 
concerned  consent  that  he  shall  act. —  Wakefield  Local  Board  v.  West 
Biding  Bail.  (1865),  14  W.  B.  100;  10  Cox,  C.  C.  162 ;  6  B.  &  S.  794 ; 
35  L.  J.  M.  C.  69 ;  L.  B.  1  Q.  B.  84  ;  12  Jur.  (N.  S.)  160 ;  13  L.  T.  590. 
S.  P.,  B.  V.  Batvson,  15  L.  T.  179. 

Sect.  58  of  the  Bailways  Clauses  Consolidation  Act  provides  that  if 
a  company,  in  the  course  of  making  the  railway,  shall  use  or  interfere 
with  any  road  the  company  shall  make  good  all  damage,  and  if  any 
question  arise  as  to  the  damage  or  the  repair  thereof,  *'  such  question 
shall  be  referred  to  two  justices,  and  such  justices  may  direct  such 
repairs  to  be  made  and  within  such  period  as  they  think  reasonable, 
and  may  impose  on  the  company  for  not  carrying  into  effect  such 
repairs  any  penalty  not  exceeding  51.  per  day."  Heldy  that  the  same 
two  justices  who  make  the  order  for  the  repairs,  and  none  others,  are 
the  proper  persons  to  impose  the  penalty  for  not  carrying  it  into 
effect.— i?«^.  V.  Baw8on  (1866),  15  L.  T.  179. 


(3)  Level  Crossings. 

1866 

Inconvenience  caused  by — Damages.— Damages  are  not  recover- 
able for  stoppages  and  other  mere  inconveniences  incident  to  the  cross- 
ing of  a  public  road  by  a  railway  on  the  levels  under  the  sanction  of 
Parliament.  A  level  crossing  in  such  a  case  is  a  grievance  to  be 
endured  without  complaint  by  private  persons  from  a  consideration  of 
tiie  benefit  gained  by  the  public.  Hence,  where  a  railway  passed 
within  a  few  yards  of  a  gentleman's  lodge,  across  a  public  road  form- 
ing the  chief  access  to  his  residence — although  he  was  liable  to  con- 
stant stoppages  by  the  closing  of  the  gates  on  the  level  crossing ; 
although  the  passing  of  trains  frightened  his  horses  and  terrified  his 
visitors,  **  particularly  ladies  " — Held,  by  the  House  of  Lords  (revers- 
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ing  the  docision  of  the  Court  of  Session),  that  these  annoyanoea  did 
not  ground  a  claim  of  damages  against  the  railway  company.  Held, 
likewise,  that  the  inconvenience  felt  in  such  a  case  is  one  to  which  all 
the  Queen*8  subjects  are  exposed,  and  for  which  no  particular  or  indi- 
vidual remedy  exists.  Held^  moreover,  that  it  is  a  mistake  to  regard 
the  proximity  of  a  level  crossing  as  injurious  to  an  estate  or  residence, 
within  the  meaning  of  railway  legislation.  Verdict,  ultra  vires,  Ac- 
quiescence, Under  the  Eailways  and  Lands  Clauses  Consolidation  Acts, 
whore  the  sheriff  and  jury  in  awarding  damages  go  beyond  their 
authority,  the  power  of  setting  matters  right  is  not  excluded.  Where 
the  verdict  was  for  **  severance  and  level  crossing,"  but  without  dis- 
tinguishing how  much  was  to  be  for  **  severance"  and  how  much  for 
**  level  crossing,"  it  being  impossible  to  reduce  the  verdict  quoad  the 
level  crossing  alone,  it  was  overturned  in  toto.  .  When  it  ib  pars  judicis 
to  point  out  to  the  jury  that  they  are  going  beyond  their  province,  the 
defect  of  authority  cannot  be  cured  by  acquiescence. — Caledonian  Bail. 
yr.Ogilvy,  2  Macq.  H.  L.  229. 

1861 

Instead  of  Bridge— Obligation  to  Constnict— A  provision  in  a 
railway  Act  that  it  shall  be  lawful  for  the  company  to  carry  the  rail- 
way across  a  road  at  a  level  is  permissive,  and  not  mandatory.  Where 
the  construction  of  a  particular  section  is  doubtful,  the  Court  will  not 
interfere  by  interlocutory  injunction. — Dover  Harbour  {Warden)  v. 
Z.  C.  &  D,  Bail,  9  W.  E.  623 ;  3  De  G.  F.  &  J.  659 ;  30  L.  J.  Ch.  474 ; 
7  Jur.  (N.  S.)  453;  4  L.  T.  387. 

The  Court  will  not  grant  a  writ  of  mandamus  where  there  is  no 
power  of  enforcing  obedience  to  it. — Bristol  and  North  Somerset  Bail,, 
In  re  (1878),  26  W.  E.  236;  47  L.  J.  a  B.  48;  3  a  B.  D.  10;  37 
L.  T.  527. 

1874 

Duty  to  Bepair. — Where  a  railway  company  construct  their  line 
across  a  highway  on  a  level,  under  the  sanction  of  an  Act  of  Parlia- 
ment, it  is  their  duty  to  keep  the  crossing  in  a  proper  state  for  the 
passage  of  carriages  across  the  rails ;  and  if  a  carriage  is  damaged  in 
consequence  of  the  rails  being  too  high  above  the  surface  of  the  road- 
way, the  company  are  liable. — Oliver  v.  N,' E,  Bail,,  L.  £.  9  Q.  B. 
409;  43L.  J.  Q.  B.  198. 

1868 
Duty  to  Protect.— A  railway  company  is  bound  so  to  fence  a  station 
that  the  public  may  not  be  misled,  by  seeing  a  place  unfenced,  into 
injuring  themselves  by  passing  that  way  (being  the  shortest)  to  the 
8tation.~^ur^c««  v.  0,  TV,  Bail,  Co,,  32  L.  T.  (0.  S.)  76. 

Where  persons  are  in  the  habit  of  crossing  a  railroad  at  a  particular 
place,  though  there  be  no  right  of  way  there,  it  throws  upon  the  corn- 
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pany  the  responsibility  of  taking  reasonable  precautions  in  their  use 
of  such  jgHace.— Barrett  v.  Midland  Bail.  Co.,  1  F.  &  F.  361. 

The  defendants  were  owners  of  a  tramroad,  which  they  allowed  the 
public  to  use  on  payment  of  toll,  and  which  tramroad  ran  parallel  to  a 
railway,  also  the  property  of  the  defendants,  but  separated  by  a  fence 
in  which  there  was  a  gate.  The  plaintiff,  by  permission  of  the  defen- 
dants, was  using  this  tramroad  with  his  horses  and  trucks,  and  one  of 
the  horses  becoming  frightened  ran  through  the  gateway,  the  gate  of 
which  had  been  left  open  by  the  defendants,  and  was  killed  by  an 
engine  coming  along  the  railway.  Held  (per  Williams  and  Byles,  JJ., 
Erie,  C.  J.,  dissenting),  in  an  action  against  the  luilway  company  to 
recover  the  price  of  the  horse,  that  the  company  had  been  guilty  of 
negligence,  and  that  they  were  bound  to  use  due  care  and  dilligence 
in  keeping  the  gates  shut. — Mar/ell  v.  South  Wales  Bail,  Co.  (1860), 
8  W.  E.  765 ;  8  C.  B.  (N.  S.)  525 ;  29  L.  J.  C.  P.  315  ;  7  Jur.  (N.  S.) 
290;  2L.  T.  629. 

A  railway  company's  line  crossed  a  highway  by  a  level  crossing. 
There  were  gates  for  horses  and  carriages,  which  were  kept  locked, 
and  were  opened  by  a  servant  of  defendants  when  required.  There 
was  a  swing  gate  for  foot  passengers,  and  there  was  no  servant 
or  notice  board  to  warn  foot  passengers  when  trains  were  expected. 
There  was  a  curve  in  the  line  at  the  crossing,  and  a  bridge  not  far  off, 
so  that  approaching  trains  could  not  be  seen  at  any  great  distance. 
More  than  one  hundred  trains  passed  the  spot  every  day.  The  plaintiff, 
who  was  crossing  the  line  on  foot,  having  been  injured  by  a  train 
which  he  had  not  heard  or  seen  approaching,  and  having  sued  the 
defendants : — Held,  that  there  was  some  evidence,  imder  the  circum- 
stances of  the  case,  of  negligence  on  the  part  of  the  defendants. — 
Bilbee  v.  L.  B.  &  8.  C.  Bail.  (1865),  13  L.  T.  146;  11  Jur.  745;  18 
C.  B.  (N.  S.)  584 ;  34  L.  J.  0.  P.  182. 

The  plainti£f  negligently  fastened  his  horse  by  the  bridle  to  a  railing 
in  the  open  yard  of  a  public-house,  within  which  he  remained  for  two 
hours.  The  highway  leading  from  the  house  crossed  the  railway  of  the 
defendants  on  a  level,  and  they  had  set  up  gates  across  both  ends  of 
the  highway  at  the  crossing.  The  gates  opened  outwards  from  the 
railway,  and  closed  with  a  catch,  but  were  easy  to  open,  and  would 
open  when  a  train  passed,  and  there  was  no  gatekeeper  at  the  crossing. 
During  the  plaintiffs  absence  the  horse  escaped  from  the  railing,  owing 
to  the  negligent  fastening,  strayed  to  the  highway  and  along  that  to 
the  crossing,  and,  the  gate  there  not  being  closed,  through  the  gate- 
way to  the  railway,  where  it  was  killed  by  a  passing  engine  of  the 
defendants.  Held,  on  the  authority  of  Fawceit  v.  The  York  and  North 
Midland  Bail.  (16  Q.  B.  610),  that  under  statute  5  &  6  Vict.  c.  b5, 
8.  9,  an  obligation  was  imposed  on  the  defendants  to  keep  the  gates 
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closed  against  stray  cattle  on  the  highway,  that  the  accident  had  been 
caused  by  this  statutory  misconduct,  and  that  the  plaintiff  was  entitled 
to  recover  from  them  the  value  of  the  horse. — Dickenson  v.  L,  &  N,  W. 
Bail  (1866),  1  H.  &  E.  399. 

The  respondent,  a  foot  passenger  on  a  public  road,  came  to  a  point 
where  the  appellants'  railway  traversed  the  road  by  a  level  crossing. 
Finding  the  carriage  gate  open,  he  entered  thereby  upon  the  railway 
and  remained  standing  on  the  down  side  till  a  train  which  was  passing 
on  the  up  side  had  gone  by.  He  was  then  proceeding  to  cross  the 
rails  when  ho  was  injured  by  a  train  upon  the  down  line,  which  he 
might  have  seen  if  he  had  been  on  the  look-out  for  it.  At  the  time 
when  the  respondent  entered  upon  the  railway  the  carriage  gate  ought, 
by  sect.  47  of  the  Railways  Clauses  Consolidation  Act,  1845,  to  have 
been  shut,  but  there  was  also  a  swing  gate  for  foot  passengers  by  which 
the  respondent  might  have  entered  if  he  had  been  so  minded.  Held 
(affirming  the  decision  of  the  Exch.  Ch.),  that  the  jury  having  found 
for  the  plaintiff,  the  verdict  would  not  be  disturbed  on  the  ground  that 
there  was  no  evidence  to  go  to  the  jury  of  negligence  on  the  part  of 
the  company,  since  the  leaving  of  the  gate  open  was  a  breach  of  duty, 
and  it  might  have  caused  the  accident  by  acting  as  an  intimation  to 
the  plaintiff  that  no  danger  was  to  be  apprehended. — N.  E.  RaiL  v. 
Wanless  (1874),  22  W.  R.  561 ;  43  L.  J.  Q.  B.  185;  L.  R.  7  H.  L.  12; 
30  L.  T.  275. 

At  the  point  where  a  railway  crossed  a  high  road  by  a  level  crossing 
there  were  two  large  gates,  which,  when  closed,  covered  the  entire 
width  of  the  metalled  road  and  fenced  in  the  Hue  therefrom.  At  the 
side  of  the  large  gates,  and  beyond  the  width  of  the  metalled  road, 
but  communicating  therewith  by  a  short  footpath,  there  was  a  small 
gate  for  foot  passengers.  A  piece  of  fence,  which  stood  immediately 
beyond  the  small  gate,  and  against  which  it  rested,  was  allowed  by 
the  railway  company  to  get  out  of  repair,  and  became  rotten,  in  con- 
sequence whereof  some  horses  belonging  to  the  plaintiff,  which  were 
straying  on  the  high  road,  were  enabled,  by  passing  along  the  short 
footpath  and  pushing  against  the  fence,  to  get  on  to  the  line,  where 
they  were  killed  by  a  passing  train.  Heldy  that  the  company  had 
failed  to  satisfy  the  obligation  to  fence  their  line  imposed  on  them  by 
sect.  47  of  the  Railways  Clauses  Act,  1845,  and  were  liable  in  an  action 
for  damages.— CAarwaji  v.  5.  E.  Bail.  (1888),  37  W.  R.  8;  53  J.  P.  86 
(C.  A.) ;  57  L.  J.  Q.  B.  597 ;  21  Q.  B.  D.  524. 

1867 

Where  Gates  a  Nuisance.— Although  there  may  be  cases,  even  in 
actions  for  neglect  of  duty,  in  which  the  question  whether  the  plaintiff 
contributed  to  the  loss  or  injury  by  his  own  negligence  may  not 
properly  arise  on  the  general  issue,  yet  it  may  arise  even  in  actions  for 
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breach  of  a  statutable  regulation,  where  any  duty  has  been  cast  upon 
the  plaintiff,  either  by  the  statute  or  through  his  own  position  or  con- 
duct, the  neglect  of  which  has  so  far  contributed  to  the  injury  that  it 
has  not  been  caused  entirely  by  the  wrongful  act  or  neglect  of  the 
defendants.  Thus,  in  an  action  against  a  railway  company  whose 
line  intersected  the  plaintiff's  land,  for  neglecting  to  provide  proper 
gates  and  stiles  for  a  public  footway  which  ran  across  the  railroad 
according  to  sect.  61  of  the  Railways  Clauses  Consolidation  Act  (8  &  9 
Vict.  c.  20),  or  for  making  their  railroad  so  as  not  to  carry  it  over  or 
under  a  highway,  by  means  of  a  bridge,  but  across  it  on  a  level 
(according  to  sect.  46),  whereby  the  plaintiff's  cattle  strayed  on  the 
line  and  were  killed  by  the  engines,  it  appearing  at  the  trial,  on  the 
general  issue,  and  on  proper  traverses,  that  the  way  in  question, 
whether  a  public  footway  or  not,  was  also  an  occupation  road,  to 
which  there  would  be  properly  such  a  gate  as  the  company  had  erected, 
and  which,  under  sect.  75,  the  plaintiff  was  bound  to  keep  fastened, 
and  that  they  had  fixed  a  lock  on  and  given  him  the  key,  which  had 
been  lost,  and  the  gate  left  unfastened  by  his  servants : — Ileld^  that 
the  judge  rightly  directed  the  jury  that  the  question  as  to  the  footway 
was  immaterial ;  that  even  assuming  that  there  was  a  footway,  and 
that  the  defendants  would  have  neglected  their  duty  in  not  pro- 
viding a  stile  for  passengers  instead  of  a  gate,  had  there  not  been  an 
occupation  road  as  well,  the  true  question,  under  the  circumstances, 
was  whether  the  accident  had  arisen  through  the  substitution  of  the 
gate  for  the  stile,  or  partly  through  the  negligence  of  the  plaintiff's 
servants.— J://i'8  v.  Z.  &  8,  W.  Rail,  26  L.  J.  Ex.  349 ;  2  N.  &  W.  424 ; 
3  Jur.  (N.  S.)  1008 ;  5  W.  B.  682. 

1861 

Oates  for  Level  Crossings.— The  Y.  railway  crosses  a  highway  on 
a  level,  and  there  are  gates  across  each  end  of  the  road  where  it  crosses 
the  line  of  railway.  The  plaintiff's  horses  strayed  from  his  field  into 
the  highway,  through  the  gates  (which  were  open)  on  to  the  railway, 
and  were  in  consequence  there  killed  by  a  train.  Heldy  that  by  statute 
6  &  6  Vict.  c.  55,  8.  9,  an  obligation  was  imposed  on  the  company  to 
keep  the  gates  closed,  as  well  against  stray  cattle  on  the  road  as  against 
cattle  travelling  thereon,  and  that  plaintiff  was  entitled  to  recover  the 
value  of  the  horses  from  the  company. — Fawcett  v.  York  and  North 
Midland  Bail.  16  a  B.  610;  20  L.  J.  Q.  B.  222 ;  15  Jur.  173. 

The  provisions  of  5  &  6  Vict.  c.  55,  s.  9,  as  to  making  and  main- 
taining gates  where  a  railway  crosses  a  road  on  a  level  do  not  apply  to 
a  railway  belonging  to  private  owners  and  not  constructed  under  par- 
liamentary powers  nor  used  for  the  conveyance  of  passengers.  A  horse 
escaped  from  a  field  without  any  negligence  on  the  part  of  its  owner, 
and  strayed  for  two  miles  along  a  public  highway  to  a  point  where 


Digitized  by 


Google 


462  RAILWAYS. 

the  road  was  crossed  on  a  leyel  by  a  private  railway.  The  horse  then 
strayed  along  the  railway  for  about  half  a  mile  further,  till  it  reached 
the  place  of  junction  between  the  private  Hne  and  the  line  of  the  N.  B. 
Eail.  Co.,  where  it  was  killed  by  a  passing  train.  The  private  railway 
was  not  constructed  under  parliamentary  powers  nor  used  for  the 
conveyance  of  passengers,  and  there  were  no  gates  either  at  the  level 
crossing  or  at  the  junction.  Heldy  that  the  owners  of  the  private  rail- 
way were  under  no  obligation  to  erect  gates  at  the  level  crossing,  and 
were  not  liable  at  the  suit  of  the  owner  of  the  horse. — Matson  v.  Baird 
(1878),  26  W.  E.  835 ;  H.  L.  3  A.  C.  1082;  39  L.  T.  304. 

1866 
Duty  to  Keep  Attendant. — ^The  Hallways  Clauses  Consolidation 
Act,  1845,  s.  47,  enacts  that  when  a  railway  crosses  a  highway  on  a 
level  crossing  the  company  shall  maintain  gates  across  the  highway, 
and  shall  employ  proper  persons  to  open  and  shut  such  gates,  and  such 
gates  shall  be  kept  constantly  closed  except  when  horses,  &c.  are 
passing,  and  shall,  as  soon  as  such  horses,  &c.  have  passed,  be  closed 
by  the  person  entrusted  with  the  care  of  such  gates  under  a  penalty 
of  408.  The  plaintiff,  travelling  by  night  with  a  horse  and  carriage 
along  a  highway  crossed  by  a  railway  at  a  level  crossing,  found  no 
one  in  charge  of  the  gates,  and,  after  waiting  a  reasonable  time  and 
using  all  reasonable  means  to  procure  the  attendance  of  some  person 
on  behalf  of  the  company,  he  opened  the  gates  and  crossed  the  rail- 
way ;  but  in  so  doing,  without  any  negligence  on  his  part,  he  was 
injured  by  one  of  the  gates  falling  in.  He  brought  this  action  against 
the  company  for  negligence.  Held,  by  the  Court  (Blackburn,  J.,  dis- 
senting) that  the  gates  at  a  level  crossing  are,  in  all  circumstances, 
imder  the  exclusive  control  and  management  of  the  company,  and  that 
no  member  of  the  public,  although  obstructed  in  passing  along  the 
highway,  and  though  no  one  is  in  attendance  on  behalf  of  the  com- 
pany, is  entitled  to  open  them ;  and  that  therefore  the  plaintiff, 
having  committed  an  illegal  act  in  so  doing,  could  not  recover  against 
the  company  for  consequent  injury.  The  47th  sect,  is  to  be  construed, 
not  as  conferring  a  right  on  the  company  to  obstruct  the  road,  sub- 
sidiary to  their  right  to  make  the  railway,  but  a  duty  to  obstruct  it 
except  when  circumstances  make  it  safe  to  cross,  with  a  corresponding 
prohibition  on  the  public  from  crossing  except  when  permitted  by  the 
company.  Per  Crompton  and  Shoe,  J  J. :  Independently  of  the  ille- 
gality of  plaintiff's  act,  the  injury  was  in  this  case  too  remote  to  be 
attributed  to  the  defendants'  neglect  as  a  proximate  cause,  and  there- 
fore the  plaintiff  could  not  recover.  Per  Blackburn,  J. :  1.  The  right 
of  the  company  to  obstruct  the  road  is  only  conditional,  and,  on  their 
default  in  performance  of  their  statutory  duty,  the  person  obstructed 
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in  his  use  of  the  road  may  remoye  l^e  obstruction,  using  all  proper 
care  in  so  doing.  2.  The  damage  was  not,  so  far  as  appeared  on  the 
face  of  the  declaration,  too  remote. — Wyatt  v.  G,  W,  BaiL^  13  W.  E. 
837;  6B.  &S.  709;  34  L.  J.  Q.  B.  204 ;  11  Jur.  (N.  S.) 825 ;  12  L.  T. 
568. 

The  effect  of  sect.  47  of  the  Railways  Clauses  Consolidation  Act,  1845, 
is  to  make  a  road  at  a  level  crossing  of  a  railway  only  a  highway  when 
the  gates  are  opened  by  one  of  the  railway  company's  servants,  and  if 
a  servant  when  called  upon  does  not  come,  and  a  person  using  the  road 
opens  the  gates,  that  person  commits  an  xmlawful  act ;  but  if  damage 
ensues,  it  is  a  question  for  the  jury  whether  the  damage  was  the 
reasonably  natural  consequence  of  the  unlawful  act.  Wyatt  v.  (?.  ir. 
Rail,  (34  L.  J.  Q.  B.  204)  questioned,  but  followed.— i?.  v.  Strange 
(1889),  16  Cox,  C.  C.  552. 

When  the  jurisdiction  of  justices  depended  upon  a  particular  inter- 
pretation of  a  statutory  offence  under  the  Railways  Clauses  Act,  and 
the  justices  adjourned  the  hearing  of  a  summons  for  such  an  offence 
for  the  question  as  to  their  jurisdiction  to  be  determined,  an  applica- 
tion for  a  writ  of  prohibition  against  the  justices  is  a  just  and  con- 
venient mode  of  procedure.  The  offence  of  failing  to  erect  and  maintain 
a  lodge  or  watchman  at  a  level  crossing  over  a  turnpike  road  or  public 
carriage  road  mentioned  in  sect.  6  of  the  Railways  Clauses  Act,  1863, 
applies  to  any  turnpike  road  or  public  carriage  road,  and  is  not  limited 
to  such  similar  roads  as  are  specifically  mentioned  in  the  special  Act 
authorising  the  construction  of  the  particular  railway.  Query,  whether 
such  roads,  when  marked  for  level  crossings  on  the  statutory  plan  de- 
posited under  the  special  Act,  though  not  specifically  mentioned  in  that 
Act,  may  not  be  held  to  be  turnpike  or  public  carriage  roads  **  autho- 
rised by  the  special  Act "  for  level  crossings  within  sect.  5  of  the  Rail- 
ways Clauses  Act,  1863.— i?.  v.  Longe,  (1897)  66  L.  J.  Q.  B.  278. 

1896 
Delay  in  Opening  Gates— Obstruction  of  Highway.— The  plain- 
tiff, a  medical  doctor,  whose  time  was  of  pecuniary  value,  was,  while 
driving  along  a  public  highway,  detained  for  twenty  minutes  at  a  level 
crossing  by  the  unreasonable  and  negligent  delay  of  the  servants  of 
the  defendant  railway  company  in  opening  the  gates  at  the  crossing  :-*- 
Htldt  that  the  defendants  were  liable  in  damages  to  the  plaintiff  for 
such  delay.— ^oyd  v.  (?.  AT.  Rail,  2  Ir.  R.  555. 

1893 

Jurisdiction  of  Justices— Erection  of  Fence  and  Hand-Eails. — 

Sect.  62  of  the  Railways  Clauses  Consolidation  Act,  1845,  empowers 

the  justices  to  order  a  railway  company  to  make  **  convenient  ascents 

and  descents  or  other  convenient  approaches,  and  such  hand-rails, 
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fence-gates,  and  stiles  as  they  are  hereinbefore  required  to  make," 
"  where  the  railway  shall  cross  any  highway  on  the  level."  There  is 
no  power  given  by  that  section  to  order  the  erection  of  hand-rails  and 
fences  on  a  road  which  is  a  carriage  road  and  a  general  highway ;  its 
application  is  restricted  to  the  bridleways  and  footways  and  highways 
other  than  public  carriage  ways  mentioned  in  sect.  61  of  the  Act  of 
1845.— i?.  V.  Schofield,  69  L.  T.  313;  58  J.  P.  132. 

1899 

Level  Crossing— Speed  of  Trains.— Upon  an  information  filed  by 
the  Attorney-General  to  restrain  a  public  body  with  statutory  powers 
from  infringing  a  term  introduced  into  their  Act  in  the  interests  of  the 
public,  as  a  condition  of  the  exercise  of  their  powers,  it  is  not  neces- 
sary to  prove  that  injury  to  the  public  results  from  that  infringement. 
A  railway  company  was  by  a  special  Act,  which  incorporated  the  Rail- 
ways Clauses  Act,  1845,  empowered  to  caiTy  their  railway  across  a 
turnpike  road  on  the  level.  They  constantly  drove  their  trains  over 
the  level  crossing,  which  adjoined  a  station,  at  a  speed  exceeding  four 
miles  an  hour,  in  contravention  of  the  provisions  of  sect.  48  of  the 
Railways  Clauses  Act,  1845.  On  an  information  filed  by  the  Attorney- 
General  to  restrain  them  from  so  doing,  they  set  up  by  way  of  defence 
that  there  was  no  proof  of  any  injury  occasioned  to  the  public  by  their 
contravention  of  the  section,  and  that  the  inconvenience  caused  to  the 
public  by  reason  of  the  existence  of  the  crossing  would  be  increased  if 
they  complied  with  it.  Held^  that  as  the  information  was  filed  by  the 
Attorney-General  to  enforce  the  express  terms  of  an  enactment  made 
by  the  Legislature  in  the  interests  of  the  public,  the  Court  could  not 
entertain  the  question  whether  injury  to  the  public  was  in  fact 
occasioned  by  the  contravention  of  the  Act,  but  were  bound  to  grant 
the  injunction.  Att-Gen,  v.  0.  W.  Rail,  Co,  ((1872),  L.  R.  7.  Ch.  767), 
Ait.-Qm,  V.  Cockermouth  Local  Board  ((1874),  L.  R.  18  Eq.  172),  and 
AU.-Oen,  v.  Shrewsbury  {Kingaland)  Bridge  Co,  ((1882),  21  Ch.  D.  752) 
followed.— J«.-(?en.  v.  L,  &  N,  W,  Rail,  Co,,  [1900]  1  a  B.  78;  69 
L.  J.  Q.  B.  26 ;  63  J.  P.  772  (C.  A.) ;  affirming,  79  L.  T.  412. 


RATES  (HIGHWAY).  1857 

Under  General  and  Local  Acts— Kight  to  alter  Ambit  of 
Township.— Commissioners  under  a  local  Act  had  power  from  time  to 
time  to  ascertain  and  fix  the  limits  of  a  township  for  the  purposes  of 
the  Act,  and  were  authorized  to  levy  rates  not  exceeding  a  certain 
amount  for,  among  other  objects,  paving  and  repairing  the  roads  and 
streets  within  such  limits.  Held,  that  the  commissioners  could  from 
time  to  time  diminish  as  well  as  enlarge  the  ambit  of  the  township  for 
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the  purposes  of  the  Act,  and  that  their  powers  of  rating  within  the 
ambit  so  fixed  were  not  exclusive  of  those  of  the  highway  surveyors 
under  the  General  Highway  Act  (5  &  6  Will.  4,  c.  50).— FiWer«  v. 
ffargreavea,  5  W.  R.  593. 

1847 

General  Highway  Bate— Exempted  District— By  a  local  Act  for 
the  improvement  of  a  particular  portion  of  a  parish,  it  was  provided 
that  every  inhabitant  or  owner  who  should  be  assessed  for  the  rates 
made  under  that  Act  for  any  lands  or  tenements  within  the  limits  of 
the  Act,  should  be  released  and  free  from  all  rates  and  assessments 
towards  the  paving  and  lighting  any  other  street,  road  or  place  within 
the  parish  in  respect  of  such  lands  or  tenements.  Held,  that  this  did 
not  exempt  an  occupier  of  premises  assessed  within  the  local  district 
from  being  assessed  in  a  general  highway  rate  imposed  upon  the  whole 
parish,  although  a  portion  of  such  rate  might  be  expended  in  paving 
parts  of  the  parish  out  of  the  district. — Richardson  v.  Tuhhs,  4  C.  B. 
304;  16L.  J.  C.  P.  171. 

1894 

Publication— No  Church  in  Highway  Parish.- The  hamlet  of  H. 
was  a  highway  parish  within  the  meaning  of  the  Highway  Act,  1835, 
but  for  ecclesiastical  and  poor-law  purposes  it  formed  part  of  the  parish 
of  K.  Notices  of  a  highway  rate  for  H.  were  published  by  posting 
them  in  public  and  conspicuous  places  in  H.  Notice  was  not  posted 
on  the  door  of  the  parish  church  of  K.  Held^  that  this  was  a  good 
publication.— i?.  v.  Wolferstan,  42  W.  R.  176;  62  L.  J.  M.  C.  148; 
[1893]  2  Q.  B.  451 ;  69  L.  T.  429;  58  J.  P.  133. 

1878 
Proof  of  Publication  of  Highway  Bate.— The  production  of  the 
rate-book  is  not  sufficient  evidence  of  the  due  publication  of  a  high- 
way rate,  although  it  is  primd  facie  evidence  in  the  case  of  a  poor  rate. 
—Bird  v.  Adcock,  26  W.  R.  634;  47  L.  J.  M.  C.  123. 

1863 

Signature  of  Surveyor  and  Allowance.— Where  inadvertently  the 
overseers  signed  and  the  justices  allowed  a  rate  at  the  bottom  of  a  page 
of  the  rate-book,  the  words  used  by  the  justices  being,  **  We  allow  the 
foregoing  rate,"  and  another  rate  then  followed  the  signature  and 
allowance : — Heldf  that  the  rate  so  following  was  not  allowed,  and  that 
the  justices  could  not  be  called  upon  to  enforce  it  by  distress. — North 
Staffordshire  JJ,,  In  re,  Skelton  {Surveyor),  Ex  parte,  2  W.  R.  80;  1 
B.  C.  C.  211 ;  2  C.  L.  R.  130 ;  23  L.  J.  M.  C.  17  ;  17  Jur.  1165. 

Where  a  highway  rate  made  by  a  waywarden  of  a  highway  district, 
under  27  &  28  Vict.  c.  101,  s.  33,  has  been  published  like  a  poor  rate, 
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it  is  not  necessary  that  it  should  also  have  been  signed  and  allowed  by 
justices  like  a  j^v  T&te.—WQHhingUm  v.  Gill  (1885),  49  J.  P.  629. 

1842 

EzerciBO  of  Statutory  Powers— Construction.— By  a  local  Act 
passed  for  improving  the  town  of  Bedford  and  repairing  the  highways, 
&c.,  certain  commissioners  were  invested  with  the  "powers,  provi- 
sions, and  authorities  '*  contained  in  13  Geo.  3,  c.  78  (the  Highway 
Act),  and,  by  a  subsequent  section,  were  enabled  to  make  a  rate  of  not 
more  than  8d,  in  the  pound  in  any  one  year.  A  subsequent  local  Act, 
amending  and  altering  the  former,  recited  the  rate  of  8<^.  and  em- 
powered the  commissioners  to  raise  it  to  1«.  and  1«.  6d,  Held,  that, 
under  tho  words  "  powers,  provisions,  and  authorities,"  the  justices  of 
the  peace  for  the  borough  had  no  authority  to  order  and  allow  a  rate 
under  the  provisions  of  the  45th  sect,  of  13  Geo.  3,  c.  78. — Higgins 
V.  Qreen,  12  L.  J.  M.  C.  27 ;  10  M.  &  W.  703. 

1836 

According  to  Amount. — In  a  cognizance  by  a  constable,  justifying 
the  taking  of  goods  as  a  levy  for  a  highway  rate  or  assessment,  made 
jointly  for  the  purposes  specified  in  the  30th  and  those  specified  in  the 
45th  sects,  of  13  Geo.  3,  c.  78,  the  rate  must,  at  all  events,  be 
alleged  to  have  been  an  equal  assessment  of  9rf.  in  the  pound  upon  the 
yearly  value ;  and  the  mere  statement  of  its  being  an  equal  assessment 
of  9(i(.  in  the  jMJund  was  held  bad  on  special  demurrer.  Qucerey  whether 
a  joint  assessment  of  9d.  in  the  pound  on  the  yearly  value,  for  the 
purposes  specified  in  the  30th  sect,  and  those  specified  in  the  45th  sect., 
would  bo  a  good  assessment.  Semhle,  that  it  would  not,  without 
specifying  how  much  in  the  pound  of  that  assessment  was  for  the 
purposes  specified  in  the  30th  sect. — Morrell  v.  Harvey y  5  L.  J.  M.  C. 
69;  6  N.  &  M.  35 ;  4  A.  &  E.  684 ;  1  H.  &  W.  728. 

1866 

Additional  Eate— Title  of.— A  single  rate  exceeding  10(£.  in  the 
pound,  made  under  the  11 1th  sect,  of  the  General  Highway  Act  (5  &  6 
Will.  4,  c.  50)  as  an  additional  rate  to  defray  the  expenses  of  defending 
an  indictment,  need  not  show  by  its  title  that  it  is  such  additional 
rate.— i?.  v.  UUermere,  4  W.  E.  205. 

1829 

Tithes  and  Commutation  Bonts.— The  lessee  for  years  or  o&er 
person  receiving  the  benefit  of  tithes  is  liable  in  respect  of  them  to  the 
highway  rates,  although  he  compound  with  the  tithe-payers  for  the 
amount,  and  the  tithe  is  not  in  fact  severed.— CAan^  v.  Glubb,  7 
L.  J.  (0.  S.)  M.  C.  114  ;  4  M.  i&  Ey.  334 ;  9  B.  &  0.  479. 
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A  rent  given  by  Act  of  Parliament,  in  lieu  of  tithe,  is  liable  to  con- 
tribute to  the  highway  rate  as  well  as  to  the  poor  rate,  unless  it  be 
expressly  exempted  by  the  Act  of  Parliament. — Rex  v.  Lacy  (1826),  6 
L.  J.  (0.  S.)  M.  C.  6;  6  B.  &  0.  702 ;  8  D.  &  R.  457. 

1844 
Property  or  Premises  "Usually  Rated."— The  woods  '* usually 
rated "  to  the  highways  in  6  &  6  Will.  4,  c.  50,  s.  27,  must  be  con- 
strued to  mean  such  as  haye  been  usually  actually  rated  in  the  parish 
for  which  the  rate  is  made.  And  the  sessions  are  right  in  inquiring 
only  whether  such  woods  were  usually  rated  in  point  of  fact  at  the 
time  of  the  passing  of  that  statute,  and  not  whether  such  woods  were 
**  rateable,"  or  whether  they  were  usually  rated  in  other  parishes. — 
B.  V.  Rose,  13  L.  J.  M.  0.  155;  8  Jur.  777;  6  Q.  B.  153;  D.  &  M. 
300. 

1866 
Kmes. — The  proviso  in  the  27th  sect,  of  5  &  6  Will.  4,  c.  50,  which 
extends  the  liability  to  highway  rates  to  *'  such  woods,  mines,  &c.  as 
have  heretofore  been  usually  rated  to  the  highways  "  is  not  limited  to 
the  identical  mines  before  actually  rated,  but  applies  to  mines  of  the 
same  class  and  description  as  those  usually  rated  in  the  parish  before 
the  Act  passed,  though  opened  and  worked  for  the  £rst  time  since  the 
passing  of  the  Act. — R,  v.  Randall  or  Saundera,  24  L.  J.  M.  0.  57 ;  4 
El.  &  Bl.  564 ;  1  Jur.  (N.  S.)  255 ;  3  C.  L.  R.  822 ;  3  W.  R.  177. 

1884 

Urban  District— Part  of  Parish  Excluded— Amount.— The 
hamlet  of  G-.,  which  was  formerly  a  parish  maintaining  its  own  high- 
ways, in  the  parish  of  H.,  was  divided  into  two  districts.  In  1865  the 
inner  district  was  constituted  a  local  government  district  and  became 
an  urban  district  within  the  meaning  of  the  Public  Health  Act,  1875, 
the  respondents  being  the  local  board  of  that  district,  from  which  the 
outer  district  was  excluded.  The  respondents,  having  repaired  the 
highways  in  the  outer  district,  levied  a  highway  rate  of  2«.  6d,  in  the 
pound  over  the  outer  district ;  but  as  this  was  found  insufficient  to 
pay  the  expenses  of  such  repairs,  a  special  meeting  was,  after  notice, 
subsequently  held,  at  which  a  rate  of  3«.  id,  in  the  pound  was  sepa- 
rately assessed  on  the  appellants  and  others,  the  inhabitants  of  the 
outer  district.  The  consent  of  four-fifths  of  the  inhabitants  of  the 
outer  district  was  not  first  obtained  before  the  rate  in  question  was 
levied.  Heldy  that  the  rate  was  valid,  as  the  provisions  of  sect.  216  of 
the  Public  Health  Act,  1875,  rendered  such  consent  unnecessary. — 
Dyson  v.  Greetland  Local  Board,  53  L.  J.  M.  C.  106 ;  13  Q.  B.  D.  946 ; 
48  J.  P.  596  (0.  A.) ;  affirming,  48  L.  T.  636. 

HU2 
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By  the  Ashton-imder-Lyne  Improvement  Act  (12  &  13  Vict.  c.  35), 
8.  25,  power  is  given  to  the  mayor,  aldermen,  and  burgesses  to  make 
and  levy  a  highway  rate  upon  the  occupiers  of  all  messuages,  houses, 
&c.,  lands,  tenements,  and  hereditaments  within  the  borough,  for 
maintaining  and  repairing  '*  the  present  highways,  within  the  borough, 
when  sewered,  drained,  levelled,  flagged,  paved,  and  otherwise  com- 
pleted to  the  satisfaction  of  the  mayor,  &c.,  and  such  of  the  present 
and  future  streets  as  shall  from  time  to  time  be  declared  public  high- 
ways as  aforesaid,  and  the  main  sewers  under  the  same."  The  borough 
of  Ashton-under-Lyne  consists  of  a  part  of  one  of  the  four  divisions 
of  the  parish  of  Ashton-under-Lyne  and  the  whole  of  another  of  such 
divisions,  the  latter  being  subdivided  into  two  districts ;  and  before  the 
passing  of  the  above  Act  each  of  such  districts  separately  maintained 
its  own  highways  and  had  its  own  surveyor.  The  greater  part  of  one 
district  was  a  country  district.  After  the  passing  of  the  said  Act,  the 
mayor,  &c.,  acting  as  surveyors,  laid  a  rate  on  the  rateable  property 
within  each  of  the  said  districts,  exclusively  for  the  repair  of  such 
highways  within  them  as  had  not  been  sewered,  drained,  levelled, 
paved,  flagged,  and  otherwise  completed  to  the  satisfaction  of  the 
mayor,  &c.  Held^  that,  under  the  above  section  of  the  special  Act 
taken  in  connection  with  sects.  48  and  49  of  the  Towns  Improvement 
Clauses  Act  (10  &  11  Vict.  c.  34),  the  mayor,  aldermen,  and  burgesses  of 
the  borough  were  empowered  to  make  two  general  rates  within  the 
borough — one  for  the  repair  of  the  urban  streets  within  sect.  25  of  the 
special  Act,  and  the  other  for  the  repair  of  the  rural  ways  not  within 
that  section;  and  therefore  that  the  rate  in  question  was  bad. — 
Slater  v.  Ashton-under-Lyne  Corporation  (1852),  21  L.  J.  M.  C.  185; 
16  Jur.  992 ;  18  a  B.  398. 

1849 

Trial  of  Validity.— A  rule  under  the  statute  11  &  12  Vict.  c.  44,  is 
not  the  proper  remedy  to  try  the  validity  of  an  exemption  from  the 
highway  rate.— jB.  v.  Staffordshire  JJ,,  3  New  Sess.  Cas.  641. 

1844 

Under  Particular  Statute. — By  a  paving  Act  commissioners  were 
authorized  to  impose  a  rate,  for  paving,  repairing,  &c.  the  streets, 
squares,  &c.  within  the  city  of  W.  and  certain  suburban  parishes,  upon 
the  occupiers  of  houses,  buildings,  lands,  &c.,  "except  all  arable, 
meadow  and  pasture  land  without  the  walls  of  the  city,  and  also 
except  all  that  messuage,  &c.,  together  with  the  barns,  stables,  &c., 
and  grounds  thereunto  belonging,  situate,  &c.,  and  now  in  the  tenure 
or  possession  of  S.  T.,  called  or  known  by  the  name  of  B.  Farm."  A 
part  of  the  groimds  so  exempted  were  afterwards  occupied  by  a  rail- 
way company  for  the  purposes  of  their  railway.    Heldy  that  such  part 
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was  still  exempt  from  the  rate, — Todd  v.  L,  cfc  ;S'.  W.  Bail.,  1  Man.  & 
G.  366;  8  Scott  (N.E.)  56. 

1894 

Exemption  by  Eeason  of  Liability  to  Eepair  Batione 
TenursB— Extinction  of  Liability  and  Exemption.— Sect.  33  of 

the  Highway  Act,  1835,  continues  the  exemption  from  payment  of 
highway  rates  in  fayour  of  property  which  had  been,  previous  to  the 
passing  of  the  Act,  **  legally  exempted  from  the  performance  of  statute 
duty,  or  from  the  payment  of  any  composition  in  lieu  thereof,  or  of 
any  highway  rate,"  &c.  Where,  therefore,  the  appellants,  being  the 
owners  and  occupiers  of  certain  property,  had  been  previous  to  the 
passing  of  the  Act  and  from  time  immemorial  liable  ratione  UnttrcB 
thereof  to  the  repair  of  a  certain  highway,  and  were  thereby  exempted 
from  the  repair  of  other  highways,  but  by  reason  of  alterations  effected 
in  the  said  highway  their  liability  to  the  repair  ratione  tenured  had 
subsequently  ceased : — Heldj  that  the  liability  to  repair  ratione  tenurce 
having  been  extinguished  on  the  true  construction  of  the  above  section, 
the  exemption  had  been  determined  also,  and  the  appellants  were  liable 
to  be  rated  to  the  repair  of  the  highways  generally. — Heath  v.  Weaver- 
ham  Overseers,  42  W.  R.  478;  63  L.  J.  M.  C.  187;  2  Q.  B.  108; 
70L.  T.  729;  58  J.  P.  557. 

1864 

Exemptions—Hamlet  Eepairing  its  own  Highways— Suffi- 
ciency of  Evidence. — The  hamlet  of  M.  forms  part  of  the  parish  of 
S. ;  but  the  lands  in  M.  had  never  been  assessed  to  the  highway  rates 
of  S.,  nor  had  S.  ever  repaired  or  contributed  to  the  repair  of  the  high- 
ways in  M.  From  1828  to  1841,  by  living  testimony,  and  previously 
by  evidence  of  reputation,  it  appeared  that  highway  rates  were  assessed 
upon  the  lands  in  M.  by  the  neighbouring  parish  of  W.  jointly  with 
the  lands  in  W.,  and  the  highways  in  M.  were  repaired  by  the  sur- 
veyors of  W.  out  of  such  rates  jointly  with  the  highways  in  W.,  with- 
out any  distinction.  Since  1841,  by  private  arrangement  between  M. 
and  W.,  M.  ceased  to  be  assessed  to  the  highway  rates  of  W. ;  and  the 
occupiers  in  M.,  by  arrangement  among  themselves,  repaired  the 
highways  in  M.  without  any  rate  or  assessment  being  made.  Held, 
that  a  part  of  one  parish  could  not  legally  be  united  to  another  parish 
for  the  purpose  of  the  repair  of  the  highways,  and  that  no  continuing 
consideration  was  shown  on  the  part  of  S.  so  as  to  create  a  liability  on 
the  part  of  W.  to  repair  the  highways  in  M.,  being  part  of  S. ;  and 
that  there  was  no  sufficient  evidence  to  draw  the  inference  of  fact  that 
M.,  though  part  of  S.,  had  been  originally  a  hamlet  repairing  its  own 
highways.  That  there  was,  therefore,  no  sufficient  ground  of  exemp- 
tion shown  by  the  hamlet  of  M.  to  avoid  its  primd  facie  liability  to 
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contribute  to  the  highway  rates  of  the  parish  of  S.,  of  which  it  formed 
part. — Dawson  y.  Willoughhy  Highways  {Surveyor)^  34  L.  J.  M.  C.  37 ; 
5  B.  &  S.  920 ;  11  Jui\  (N.  S.)  240 ;  11  L.  T.  697 ;  13  W.  E.  287. 

The  occupiers  of  certain  lands  in  a  hamlet  which  maintained  its 
own  highways,  and  was  locally  situated  within,  and  was  assessed  to 
the  poor  rate  for  the  township  of  W.,  which  township  separately  main- 
tained its  own  poor,  were  exempt  from  liability  to  contribute  to  the 
repairs  of  the  highways  in  the  hamlet  before  the  passing  of  the  High- 
way Act,  1835,  By  sect.  27  of  that  Act  all  property  liable  to  be 
assessed  to  the  relief  of  the  poor  was  made  rateable  to  the  repair  of 
highways ;  but  by  sect.  33  all  legal  exemptions  were  preserved.  After 
the  passing  of  the  Highway  Act,  1862,  the  hamlet  was,  by  an  order  of 
quarter  sessions,  combined  with  the  township  and  other  places  into  a 
highway  district  under  that  Act.  The  highway  board  for  such  district 
issued  a  precept  to  the  overseers  of  the  township  to  contribute  out  of 
the  poor  rates  a  certain  sum  for  the  repair  of  the  highways  of  the 
township,  now  including  the  hamlet.  By  sect.  42  of  the  Highway 
Act,  1862,  the  former  Act  was  to  be  construed  as  one  with  that  Act. 
IleJdy  that  the  occupiers  of  the  lands  in  question  were  exempt  from 
contributing  to  a  poor  rate  levied  by  the  overseers  of  the  township  for 
the  purposes  of  the  relief  of  the  poor  and  to  meet  the  precept  of  the 
district  board  as  to  so  much  as  they  assessed  in  respect  of  the  repaire 
of  the  highways;  for  that  the  substitution  of  the  poor  rate  for  the 
highway  rate  by  the  Highway  Act,  1862,  as  the  fund  out  of  which  the 
supplies  for  maintaining  the  roads  have  to  come  did  not  take  away 
the  former  exemption  which  had  been  preserved  by  the  Highway  Act, 
IS'So.—IIeath,  In  re  (1866),  35  L.  J.  M.  C.  113  ;  L.  B.  1  a  B.  218;  12 
Jut.  (N.  S.)  355 ;  13  L.  T.  669 ;  14  W.  R.  388. 

1900 

Exemption— Highway  Acts,  1836  and  1862.—Per8ons  liable  to 
repair  a  highway  ratione  tenurce^  who  have  paid  a  capital  sum,  even 
though  of  nominal  amoimt,  under  sect.  35  of  the  Highway  Act,  1862, 
in  full  discharge  of  such  liability,  are  not  liable  to  highway  rates. — 
DaUon  Overseers  v.  N.  E.  Hail.  Co.,  16  Times  L.  E.  419 ;  69  L.  J.  Q.  B. 
650;  A.  C.  345;  82  L.  T.  693 ;  64  J.  P.  612  (H.  L.,  E.). 

1884 

County  Bate— Borongh  extended.— By  the  Middlesbrough  Ex- 
tension and  Improvement  Act,  1874,  the  limits  of  the  borough  of 
Middlesbrough  were  extended.  Sect.  20  of  that  Act  provided  that 
the  extended  area  should  **  be  exempt  from  all  county  rates  save  only 
in  respect  of  the  purposes  for  which  any  ooiinty  rates  are  now  leviable 
within  the  existing  borough.''  It  was  admitted  that  at  the  time  of  the 
passing  of  the  Act  county  rates  were  leviable  within  the  existing 
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borough  lor  all  purposes  for  which  they  could  be  levied  in  any  part  of 
the  riding.  By  sect.  13  of  the  Highways  and  Locomotives  Amend- 
ment Act,  1878,  it  is  enacted  that  any  road  which  has  ceased  to  be  a 
turnpike  road  shall  be  deemed  to  be  a  main  road,  and  one-half  of  the 
expenses  incurred  in  the  maintenance  of  such  road  shall  be  paid  out  of 
the  county  rate.  Held,  that  sect.  20  of  the  local  Act  did  not  operate  to 
exempt  the  inhabitants  of  the  extended  area  of  the  borough  from 
liability  to  pay  county  rates  for  the  maintenance  of  a  road  under 
sect.  13  of  the  Highways  and  Locomotives  Amendment  Act,  1878. 
Decision  of  the  Q.  B.  D.  affirmed. — Middlesbrough  Overseers  v.  York' 
shire  {W.  R.)  JJ.y  32  W.  E.  671 ;  12  Q.  B.  D.  239  (0.  A.). 

1849 

Exemption  from  Bate — Appeal. — ^A  party  claiming  an  exemption 
from  a  highway  rate  should  appeal  against  the  rate ;  and  if  he  has 
allowed  the  time  limited  for  appeal  to  expire  he  cannot  set  up  the 
claim  to  exemption  as  an  answer  to  a  rule  under  11  &  12  Vict.  o.  44, 
s.  5,  calling  upon  the  justices  to  issue  a  distress  warrant  for  levying 
upon  his  goods  the  sum  of  money  alleged  to  be  duo  from  him  in 
respect  of  that  rate. — Bleichingdon  {Surveyor)  v.  Dand,  6  D.  &  L.  288 ; 
1  Man.  &  B.  102. 

1840 

By  One  of  Two  Snrveyors. — l .  A  demand  of  a  highway  rate  by  one 
only  of  two  surveyors  is  a  valid  demand.  2.  An  inhabitant  of  the 
parish  for  which  such  rate  is  made  is  a  competent  witness  in  support  of 
the  Tdite.—MorreU  v.  Martin,  6  Bing.  (N.  C.)  373 ;  4  Jur.  891. 

1846 

Warrant  of  Commitment — Validity. — By  statute  3  Geo.  4,  c.  23, 
8.  2,  it  is  enacted  **  that  after  examination  and  adjudication  by  any 
two  justices,  all  subsequent  proceedings  to  enforce  obedience  may  be 
by  either  of  the  same,  or  any  other  justice  of  the  county  in  like 
manner  as  if  done  by  the  same  justices  who  heard  and  adjudged  the 
complaint."  Held,  that  a  warrant  which  recites  that  a  party  was 
summoned  before  two  justices  to  show  cause  why  he  should  not  pay 
rates,  without  alleging  that  they  were  the  same  justices  by  whom  the 
warrant  was  issued,  must  also  show  that  such  first-named  justices 
adjudicated  in  the  complaint.  When  a  prisoner  has  been  arrested  on  a 
Sunday,  a  subsequent  detainer  by  another  party,  without  collusion,  is 
not  vitiated  by  the  illegality  of  the  original  arrest. — Ramsden,  In  re, 
15  L.  J.  M.  C.  113 ;  10  Jur.  879 ;  2  New  Sess.  Cas.  427  ;  1  B.  C.  Eep. 
133. 

1849 

Mandamus  to  issue  Distress  Warrant — ^When  Liability  doubt- 
foL — On  application  to  justices  for  a  distress  warrant  to  levy  a  highway 
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rate  upon  A.,  as  occupier  of  premises  in  E.,  A.  claimed  to  be  exempt, 
by  reason  of  having  never  contributed  to  the  repair  of  the  highways 
in  £.,  or  been  rated,  but  having  always  repaired  so  much  of  a  highway 
of  E.  as  was  within  his  premises,  and  half  a  bridge  at  the  extremity  of 
the  highway.  He  showed  no  origin  of  the  exemption,  but  insisted 
that  he  was  protected  by  sect.  33  of  statute  6  &  6  Will.  4,  c.  50.  The 
justices  refused  a  warrant.  On  application  to  the  Court  under  statute 
11  &  12  Vict.  c.  44,  s.  5,  for  an  order  on  the  justices  to  issue  the 
warrant,  the  Court  held  the  question  too  doubtful  to  justify  them  in 
acting  under  the  statute  of  Victoria,  and  left  the  applicants  to  move 
for  a  mandamus,  or  to  try  the  question  by  having  another  rate  made, 
against  which  A.  might  appeal  (the  objection  that  he  ought  to  have 
appealed  on  the  present  occasion  having  been  waived  by  consent). — 
i?.  V.  Browne,  13  Q.  B.  654. 

The  Court  will  not  compel  a  magistrate,  by  mandamus,  to  issue  a 
distress  warrant  for  a  pansh  highway  rate,  xmder  statute  13  Geo.  3, 
0.  78,  ss.  45,  67,  made  upon  the  occupier  of  lands  within  his  district,  if 
it  appear  that,  in  the  magistrate's  belief  and  in  fact,  there  is  a  l^al 
doubt  as  to  the  occupier  being  liable  to  contribute  to  the  repairs  of  the 
parish  highways,  and  that  the  magistrate  is  likely  to  be  sued  if  the 
warrant  be  granted  and  acted  upon :  and  this  although  the  occupier 
has  not  appealed  against  the  rate.— /?«c  v.  Oreame  (1835),  2  A.  &  E. 
615. 

1836 

On  motion  for  a  mandamus  to  justices  to  grant  a  distress  warrant 
for  levying  a  highway  rate,  it  appeared  that  the  rate  was  contested  on 
the  following  groimds: — 1.  The  lands  in  respect  of  which  jwiy- 
ment  had  been  refused  were  part  of  a  district  enclosed  thirty- five  years 
ago  by  Act  of  Parliament,  having  none  but  private  roads,  which  were 
repaired  by  the  landholders,  and  never  having  been  assessed  to  the 
highway  rate.  2.  No  statute  duty  had  been  called  for  in  respect  of 
these  lands  before  making  the  present  rate.  3.  The  special  session  at 
which  the  order  for  making  such  rate  was  signed  had  been  convened 
without  notice  from  the  high  constable.  4.  The  order  was  signed  by 
two  persons  not  stating  themselves  to  be  justices.  5.  The  rate  was  not 
dated.  The  occupier  against  whom  the  warrant  was  applied  for  had  not 
appealed  to  the  sessions,  but  he  threatened  the  justices  with  an  action 
if  they  granted  a  warrant,  and  the  opposite  party  made  no  ezpreas 
offer  to  indemnify  them.  Held,  that  a  mandamus  ought  not  to  go,  it 
being  doubtful  whether,  upon  some  objection  among  those  taken,  the 
justices  might  not  be  liable  to  an  action  if  they  granted  the  warrant. — 
Jtex  V.  Somersetshire  JJ,,  2  A.  &  E.  632 ;   4  N.  &  M.  394. 
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1849 

Hegleot  to  AppeaL —After  a  highway  rate  for  a  parish  has  been  regu- 
larly made  and  assessed,  and  an  occupier  of  premises  included  in  such 
rate  has  n^lected  to  appeal  within  the  time  allowed  by  the  statute  for 
that  purpose,  he  cannot  afterwards  successfully  set  up  a  claim  to  exemp- 
tion from  that  particular  rate ;  and  under  the  5th  section  of  11  &  12  Vict, 
c.  44  the  Court  will  grant  a  rule  to  compel  the  issuing  of  a  distress 
warrant  for  the  amount,  when  the  justices  applied  to  for  that  purpose 
refuse  to  issue  their  warrant  after  hearing  the  grounds  of  such  exemp- 
tion, even  though  the  claim  of  exemption  appear  to  be  a  substantial 
one.— i?.  V.  Oxfordshire  JJ,,  18  L.  J.  M.  C.  222;  14  Jur.  bib;  6 
D.  &  L.  288 ;  3  New  Sess.  Cas.  640. 

1848 

Of  a  Paying  Bate— Coimty  Court  Proceedings.— A  writ  of  pro- 
hibition issued  out  of  the  Court  of  Chancery  is  a  proceeding  within 
the  meaning  of  12  &  13  Yict.  c.  109,  s.  39,  and  a  motion  to  set  such  writ 
aside  may  be  made  in  either  of  the  superior  Courts  at  Westminster. 
It  is  no  answer  to  such  motion  that  the  attorney  of  the  applicant  has 
not  entered  his  name  and  address  in  a  book  at  the  Petty  Bag  Office, 
pursuant  to  12  &  13  Vict.  c.  109,  s.  44.  A  paying  rate  imposed  under 
authority  of  an  Act  of  Parliament  is  not  an  incorporeal  hereditament, 
and  may  therefore  be  sued  for  in  a  County  Court. — Baddeley,  In  re, 
Baddeley  v.  Denton^  19  L.  J.  Ex.  44 ;  4  Ex.  604. 

1846 
Eeimbnrsement  of  Expenses— Previons  Hotioe.  — The  82nd 
section  of  a  local  Act  of  Parliament,  for  paying  and  improving  the 
town  of  S.,  empowered  commissioners  to  pave  certain  streets,  and 
enacted  that  the  charges  thereof  should  be  paid  to  them  by  the  owners 
of  the  land  adjoining  in  equal  shares,  and  that  it  should  be  lawful  for 
such  commissioners  to  recover  such  charges  by  action.  The  83rd 
section,  beginning  with  **  provided  always,"  enacted  that  before  the 
commissioners  should  pave  the  streets  as  aforesaid  they  should  give 
notice  to  the  owner  of  land,  &c.  adjoining  the  street  requiring  him  to 
pave  the  same ;  and  if  the  owner  should  neglect  to  pave  for  six  months 
it  should  be  lawful  for  the  commissioners  to  pave  the  same  and  to  re- 
cover the  expenses  from  such  owner  in  such  manner  as  in  the  said  Act 
was  mentioned.  A  declaration  in  debt  by  the  plaintiffs,  as  commis- 
sioners, to  recover  from  the  defendant  his  share  of  the  expenses  of 
paving  a  certain  street  in  S.,  stated  that  the  defendant  was  owner  of 
land  within  the  said  street ;  that  the  commissioners  paved  the  same ; 
that  his  share  of  the  expenses  amounted  to  21 7/.,  and  alleged  as  a  breach 
that  he  had  not  paved  the  same.  Held,  on  demurrer,  that  the  giving 
a  notice  to  the  defendant  to  pave  the  streets  was  a  condition  precedent 
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to  the  plaintiff's  right  of  action,  and  therefore  that  the  declaration  was 
bad  for  not  containing  auoh  an  averment. — Salford  Corp,  v.  Ackers^  16 
L.J.  Ex.  6;  161C.  &W.  85. 

1848 

Eefusal  to  Pay— Oflfence  under  7  Will.  4  &  1  Vict.  c.  78.— By  a 

local  paving  Act  (41  Geo.  3,  c.  126),  relating  to  the  parish  of  B.  (which 
parish  became  part  of  the  borough  of  Bath  by  5  &  6  Will.  4,  c.  76), 
the  rate  assessed  is  directed  to  be  paid  by  the  occupiers  of  houses,  who 
ara  thereby  required  to  pay  it  to  the  collectors  appointed  under  the 
Act,  and  the  rate  is  to  be  enforced  by  distress  warrant  of  a  justice  of 
the  county  of  Somerset.  The  ancient  charter  of  the  borough  of  Bath 
had  a  non-intermittent  clause,  and,  under  5  &  6  Will.  4,  c.  76,  s.  Ill, 
a  separate  Court  of  Quarter  Sessions  was  granted  to  the  borough. 
Hddy  that  all  jurisdiction  of  the  county  justices  within  the  parish  of 
B.  was  taken  away.  IltUl  also,  that  the  non-payment  of  the  paving 
rate  assessed  on  an  occupier  of  a  house  in  the  parish  of  B.  is  **  an 
offence  committed  within  the  borough  against  the  provisions  of  the 
local  Act,"  and  that,  under  7  Will.  4  &  1  Vict.  c.  78,  s.  31,  it  is 
cognizable  by  the  borough  justices. — R,  v.  StUcJiffe,  Bathwick,  In  rf, 
18  L.  J.  Q.  B.  301 ;  13  Jur.  840;  3  New  Sess.  Cas.  634. 

1846 

Liability  of  Collector  for  Balance  in  Hand— Sufficiency  of 
Demand.— A  collector  of  highway  rates  had  in  his  hands  a  balance 
arising  from  the  sale  of  goods  of  A.,  distrained  for  non-payment  of 
rates.  After  satisfying  the  rates  and  the  cost  of  distress  and  sale,  a 
person  came  to  him  and  demanded  the  balance,  and,  on  being  asked  if 
ho  had  authority  from  A.  to  demand  it,  said  he  had  a  written  authority 
in  his  pocket,  but  refused  to  produce  it,  saying  there  was  no  need  for 
him  to  show  it.  Held^  that  this  was  not  a  sufficient  demand  within 
the  statute  27  Goo.  2,  c.  20,  s.  2,  to  entitle  A.  to  sue  the  collector  for 
such  balance.  Semble,  that  in  such  case  no  notice  of  action  was 
necessary. — Charinton  v.  Johnson,  14  L.  J.  Ex.  299 ;  13  M.  &  W.  856. 

1813 

Hotice  of  Appeal  against  Distress.— The  notice  of  appeal  required 
by  13  Geo.  3,  c.  78,  s.  80,  against  a  distress  for  non-payment  of  a 
highway  rate  may  be  within  six  days  after  the  levy,  and  need  not  be 
within  six  days  after  the  granting  the  warrant  of  distress.  The 
notice  of  appeal  need  not  disclose  the  grounds  upon  which  the  appellant 
objects  to  the  regularity  of  the  distress. — Bex  v.  Devoti  JJ.,  1  M.  &  S. 
411. 
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BEPATR  (OP  HIGHWAYS).  (iS'wBEiDGBs;  Subveyobs; 

TUBNPIKE  EOADB.      AlsO  ADDENDA,  p.  606.) 

PAOB 

(1)  Authorities  and  PerBonis  liable  for  475 

(2)  Obtaiiaiig  MftierialB  for    504 

(3)  Liability  for  Damages  for  KBU'wyii    M9 

(4)  Indictment  for  Non-repair    614 


(1)  Authorities  liable  for. 

1888 

Maintenance  of  Main  Beads  under  41  &  42  Vict.  c.  77'—ThQ 
borough  of  Bochdale  included  within  its  area  portions  of  certain  turn- 
pike roads  which  the  corporation  of  the  borough,  as  the  highway 
authority  of  the  Eochdale  highway  area,  were  bound  to  repair  under 
sects.  47 — 50  of  the  Towns  Improvement  Clauses  Act,  1847.  In  1872 
further  portions  of  turnpike  roads  were  included  in  the  borough  area. 
Held,  that  these  portions  of  turnpike  roads  had  not  **  ceased  to  be  turn- 
pike roads,"  and  were  not  to  be  **  deemed  to  be  main  roads  "  within 
sect.  13  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878, 
and  that  the  county  authority  were  therefore  not  liable  to  pay  half 
the  expenses  of  their  maintenance.  Judgment  of  the  Court  of  Appeal 
(reported  30  W.  E.  130;  8  Q.  B.  D.  12)  TeyQTBed.— Lancashire  JJ.  v. 
Bochdale  Corp,,  32  W.  E.  65 ;  53  L.  J.  M.  0.  5 ;  8  A.  C.  494 ;  49  L.  T. 
368;  48  J.  P.  20  (H.  L.,  E.). 

The  Highways  and  Locomotives  (Amendment)  Act,  1878,  s.  13,  pro- 
vides that  any  road  which,  between  the  31st  December,  1870,  and  tho 
passing  of  that  Act  (16th  August,  1878),  has  ceased  to  be  a  turnpike 
road,  and  any  road  which,  being  at  the  time  of  the  passing  of  that  Act 
a  turnpike  road,  may  afterwards  cease  to  be  such,  shall  be  deemed  to 
be  a  main  road ;  and  that  half  the  expenses  of  the  maintenance  of  such 
main  road,  as  to  every  part  thereof  which  is  within  the  limits  of  any 
highway  area,  shall  be  paid  by  the  county  authority  of  the  county  in 
which  such  road  is  situated.  By  certain  Turnpike  Acts,  coming  into 
operation  before  the  Slst  December,  1870,  it  was  provided  that  no  money 
should  be  spent  or  tolls  be  levied  by  the  turnpike  trustees  under  those 
Acts  on  any  roads  or  streets  in  any  part  of  certain  towns  therein 
mentioned.  Portions  of  turnpike  roads  the  turnpike  trusts  as  to 
which  expired  in  1876  were  within  the  limits  of  the  towns  in  question. 
Held,  that  these  roads  were  still  turapike  roads  on  the  31st  December, 
1870,  notwithstanding  the  provisions  of  the  Turnpike  Acts,  and  were 
therefore  constituted  main  roads  by  the  operation  of  sect.  13  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878.  Held,  further, 
that  an  agreement,  under  the  Local  Government  Act,  1858  (21  &  22  Yict. 
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c.  98),  s.  41,  made  beforo  the  Slat  December,  1870,  between  turnpike 
trustees  and  a  corporation,  whereby  the  repairs  of  certain  portions  of 
turnpike  roads  were  undertaken  by  the  corporation  and  the  toll-gates 
were  removed,  did  not  operate  to  make  such  portions  cease  to  be  part 
of  a  turnpike  road,  and  that  these  portions  also  came  under  the  opera- 
tion of  the  statute.  Decision  of  the  Court  of  Appeal  affirmed. — West 
Riding  Yorks  JJ.  v.  Beg.  (1884),  32  W.  R.  253;  53  L.  J.  M.  C.  41; 
8  A.  C.  781 ;  49  L.  T.  786  (H.  L.,  E.). 

In  1885,  by  a  local  Act  which  incorporated  the  Towns  Improvement 
Clauses  Act,  1847,  the  maintenance  of  aU.  highways  in  an  improve- 
ment district  became  vested  in  the  respondents  under  sects.  47,  49,  50, 
and  51  of  the  Act  of  1847.  The  turnpike  trustees  thereupon  ceased  to 
repair  part  of  a  turnpike  road  within  the  limits  of  the  district,  which 
was  a  ** highway  area"  within  the  meaning  of  the  Highways  and 
Locomotives  (Amendment)  Act  of  1878.  The  turnpike  trust  expired 
in  1877.  Held,  that,  notwithstanding  the  operation  of  the  Act  of  1847, 
the  turnpike  road  only  ceased  to  be  a  **  turnpike  road,"  and  became  a 
**  main  road  "  within  the  meaning  of  sect.  13  of  the  Act  of  1878,  upon 
the  expiration  of  the  turnpike  trust  in  1877  ;  and  that,  as  this  event 
happened  after  1870,  one-half  of  the  expenses  incurred  in  the  main- 
tenance of  the  road  must  be  paid  by  the  county  authority  to  the  high- 
way authority  of  the  district.  Decision  of  the  Court  of  Appeal  (Brett, 
M.  R.,  Cotton  and  Lindley,  L.  JJ.),  reported  33  W.  R.  488;  15 
Q.  B.  D.  25,  affirmed. — Lancashire  JJ,  v.  Newton  Improvement  Com- 
missioners (1887),  35  W.  R.  185;  56  L.  J.  M.  C.  17;  11  A.  C.  416;  55 
L.  T.  615 ;  51  J.  P.  68  (H.  L.,  E.). 

1888 

Converting  Macadamized  into  Paved  Boad.— The  plaintiffs, 
having  paved  with  stone  setts  a  road  in  their  highway  district  which 
was  formerly  a  macadamized  road,  sought  to  recover  from  the  county 
authority,  imder  sect.  13  of  the  Highways  and  Locomotives  Act,  1878, 
one-half  of  the  expenses  of  such  paving.  Held,  that  a  different  kind 
of  road  had  been  made,  and  that  therefore  the  plaintiffs  had  not 
'*  maintained "  the  road,  and  could  not  recover  against  the  county 
authority. r-i^^eA:  Improvement  Oommrs,  v.  Staffordshire  JJ,,  36 
W.  R.  654;  57  L.  J.  M.  C.  102;  20  Q.  B.  D.  794;  52  J.  P.  403 
(C.  A.). 

1890 

Scavenging.—By  sect.  13  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  distumpiked  roads  are  to  become  main 
roads,  and  half  of  the  expense  of  maintenance  is  to  be  contributed  out 
of  the  county  rate.  Certain  main  roads  (formerly  turnpike)  passed 
through  the  borough  of  B.    It  was  held,  with  regard  to  scavenging 
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(f.c,  watering,  removing  refuse  and  scraping),  that  tbe  expense  of  so 
much  of  the  scavenging  as  was  necessary  for  the  maintenance  of  the 
roads  came  within  the  section,  and  that  40/.  per  mile  per  annum  was 
a  fair  estimate  for  the  roads  in  the  borough  of  B.  of  the  proportion 
that  should  come  out  of  the  county  rate. — Burnley  Corp,  v.  Lancaster 
County  Council,  54  J.  P.  279. 

Expenses  incurred  by  a  highway  authority  in  removing  snow  from 
the  main  roads  within  their  area  are  expenses  incurred  in  the  mainten- 
ance of  such  roads  within  the  meaning  of  sect.  13  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878. — Ameshury  Union  v.  Wilta 
JJ.  (1883),  31  W.  E.  521 ;  52  L.  J.  M.  C.  64;  10  Q.  B.  D.  480; 
47  J.  P.  184. 

1887 

Tramways— Agfreement  with  Local  Authority.— By  a  local  Tram- 
ways Act  it  was  provided  that,  in  case  stoam  jwwer  should  be  used  on 
the  tramway,  the  tramway  company  should  repair  the  whole  extent  of 
that  part  of  a  main  road  over  which  their  lines  passed,  but  that  the 
company  might  make  such  contracts  and  agreements  for  the  repair  of 
the  road  with  the  road  authority  of  the  borough  as  might  be  approved 
by  the  Board  of  Trade.  It  was  also  provided  that  no  contract  or  agree- 
ment to  be  entered  into  under  the  Act  should  operate  to  lessen  the 
liability  of  the  company  under  sect.  28  of  the  Tramways  Act,  1870. 
The  road  authority  of  the  borough  entered  into  a  contract  with  the 
company  by  which  the  expenses  of  maintenance  and  repair  of  the 
road  were  divided  between  them.  In  an  action  by  the  borough  road 
authority  against  the  county  authority  for  contribution  under  sect.  13 
of  the  Highways  and  Locomotives  Act,  1878 : — Held,  that  the  county 
authority  were  liable  to  pay  out  of  the  county  rate  one-half  of  the 
expenses  incurred  by  the  borough  authority  under  the  contract. — Over 
Darwtn  Corp.  T.  Lancashire  JJ.,  36  W.  E.  140 ;  58  L.  T.  51. 

1884 

"  County  Authority  "—Highway  in  Borough.— By  the  Highways 
and  Locomotives  (Amendment)  Act,  1878  (41  &  42  Vict.  c.  77),  s.  13  : 
**  For  the  purposes  of  this  Act,  and  subject  to  its  provisions,  any  road 
which  has  within  the  period  between  the  3lst  day  of  December,  1870, 
and  the  date  of  the  passing  of  this  Act  (16th  August,  1878)  ceased  to 
be  a  turnpike  road  .  .  .  shall  be  deemed  to  be  a  main  road ;  and 
one-half  of  the  expenses  incurred  from  and  after  the  29th  day  of 
September,  1878,  by  the  highway  authority  in  the  maintenance  of  such 
road  shall,  as  to  every  part  thereof  which  is  within  the  limits  of  any 
highway  area,  be  paid  to  the  highway  authority  of  such  area  by  the 
county  authority  of  the  county  in  which  such  road  is  situate  out  of  the 
county  rate.  .     .     ."    By  sect.  38  :  **  In  this  Act  *  county '  has  the 
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same  meaning  as  it  has  in  the  Highway  Acts,  1861  and  1864"  (with  an 
exception  not  here  mateiial).  By  the  Highway  Act,  1862  (25  &  26 
Vict.  c.  61),  s.  2  :  **  The  word  *  coxinty  *  in  this  Act  shall  not  include  a 
county  of  a  city  or  a  county  of  a  town,  but  where  a  county  as  herein- 
before defined  is  divided  into  ridings  or  other  divisions  having  a 
separate  court  of  quarter  sessions  of  the  peace,  it  shall  mean  each  such 
division  or  riding,  and  not  the  entire  county ;  and  for  the  purposes 
of  this  Act  all  liberties  and  franchises  .  .  .  except  boroughs,  as 
hereinafter  defined,  shall  be  considered  as  forming  part  of  that  county 
by  which  they  are  surrounded.  .  .  ."  By  the  Highway  Act,  1864 
(27  &  28  Vict.  c.  101),  s.  3  :  **  County  shall  include  any  division  of  a 
county  that  has  a  separate  county  treasurer."  The  borough  of  Over 
Darwen,  in  Lancashire,  is  a  highway  area  within  the  meaning  of  the 
Act  of  1878,  having  no  separate  court  of  quarter  sessions,  and  the 
townships,  or  parts  of  townships,  comprised  within  its  boundary  are 
assessed  and  contribute  to  a  separate  rate  raised  and  charged  upon  the 
hundred  ot  Blackburn.  A  road,  which  ceased  to  be  a  turnpike  road  in 
1877,  passing  through  the  borough,  the  highway  authority  sued  the 
county  authority  to  recover  payment  of  one-half  of  the  expenses  in- 
curred by  the  highway  authority  for  the  year  ending  25th  March, 
1883,  in  the  maintenance  of  so  much  of  the  road  as  was  situate  within 
*the  borough.  Htld^  on  a  special  case  stated  in  the  action,  that  the 
word  *•  county"  in  41  &  42  Vict.  c.  77,  s.  13,  is  in  a  geographical  sense, 
and  therefore  the  county  of  Lancaster  was  the  county  in  which  the 
road  was  situate,  and  the  defendants,  the  county  authority,  were  liable. 
Judgment  of  Day  and  Smith,  JJ.,  affirmed. — Over  Darwen  Corp,  v. 
Lancashire  JJ.,  51  L.  T.  739 ;  54  L.  J.  M.  C.  51 ;  15  Q.  B.  D.  20 
(C.  A.). 

1894 

Annual  Payment  by  County  Council— How  determined.— By 

sect.  11,  sub-sect.  2,  of  the  Local  Government  Act,  1888  (51  &  52  Vict* 
c.  41),  it  is  provided  that  an  urban  authority  may,  within  a  certain 
period,  claim  to  retain  the  powers  and  duties  of  maintaining  and 
repairing  any  main  road  within  their  district,  as  if  such  road  were  an 
ordinary  road  vested  in  them,  and  that  the  county  council  shall 
make  to  such  authority  an  annual  payment  towards  the  costs  of  the 
maintenance  and  repair  of  sudi  road ;  and  by  sub -sect.  3  it  is  pro- 
vided that  the  amount  of  such  annual  payment  shall  be  such  sum  as 
may  be  agreed  upon,  or,  in  the  absence  of  agreement,  may  be  deter- 
mined by  arbitration  of  the  Local  Government  Board.  A  dispute 
arose  between  the  town  council  and  county  coimcil  as  to  what  sum  the 
latter  should  contribute,  the  town  council  claiming  to  be  entitled  to 
recover  from  the  county  coimcil  the  entire  amount  expended.  No 
agreement  was  come  to  between  the  parties.    On  a  special  case  being 
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stated  for  the  opinion  of  the  Court : — Hdd^  that  the  Court  had  no 
jurisdiction,  and  was  not  the  proper  tribunal  to  settle  the  amount  to 
be  paid;  but  that  by  sub-sect.  3  of  sect.  11  the  Local  Government 
Board  was  the  machinery  created  to  determine  such  a  question. — 
Bedford  Urban  Sanitary  Authority,  In  re,  71  L.  T.  433 ;  64  L.  J.  Q.  B. 
20;  2Q.  B.  786;  58  J.  P.  786. 

1896 

Trust  Fluids  for  Maintenance— Parts  of  Beads  repairable  by 
different  District  Conncils— "  District." — By  a  series  of  statutes 
passed  to  regulate  the  management  of  ancient  trust  funds  for  repair- 
ing certain  roads,  the  roads  were  divided  among  the  road  authorities, 
who  received  their  due  proportion  of  the  funds,  so  that  in  places  one 
side  of  the  road  was  locally  situate  in  one  urban  district  and  the  other 
side  in  another  district.  For  purposes  of  repair,  however,  the  roads 
were  divided  across,  so  that  each  district  council  repaired  a  certain 
length  of  road  partly  within  its  own  district  and  partly  without. 
Under  the  trusts  on  which  the  funds  were  held  the  councils  had  the 
duty  of  lighting,  watching  and  watering  the  roads.  The  urban  district 
councils  claimed  to  retain  the  roads  as  main  roads.  Held,  ( 1 )  that  the 
district  councils,  notwithstanding  their  additional  duties  with  regard 
to  the  roads,  might  retain,  as  being  main  roads  within  their  district,  so 
much,  and  so  much  only,  of  the  roads  as  they  repaired,  though  parts 
of  the  road  might  be  locally  situate  outside  the  area  of  the  district,  on 
the  ground  that  in  this  connection  **  district  **  means  an  administrativo 
rather  than  a  geographical  area ;  (2)  that  the  existence  of  the  trust 
funds  ought  not  to  be  excluded  from  consideration  in  settling  the 
amount  to  be  contributed  from  the  county ;  and  (3)  that  the  amount  of 
the  funds  usually  applicable  to  lighting,  watching  and  watering  should 
not  be  treated  as  money  to  be  taken  into  account  in  assessing  the  pay- 
ment to  be  made  by  the  coimty  towards  maintenance,  repair  and  im- 
provement.— Middlesex  County  Councils.  Willesden  and  Hendon  District 
Councils,  60  J.  P.  630. 

1890 

Under  51  &  52  Vict.  c.  41— ^Footpaths  by  the  side  of  Main 
Beads  in  Urban  Districts.— Under  sect.  11,  sub-sects.  1  and  2,  of  the 
Local  Government  Act,  1888,  the  county  council  of  the  ooimtyis  liable 
to  the  local  board  of  an  urban  sanitary  district  for  the  costs  of  the 
maintenance  and  repair,  and  reasonable  improvement  connected  with 
the  maintenance  and  repair,  of  the  footpaths  or  footways  on  the  sides 
of  all  roads  within  the  district  which  are  **  main  roads  "  within  the 
meaning  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878 ; 
and  the  coiinty  council  is  under  the  same  liability  in  respect  of  paved 
or  pitched  crossings  over  such  main  roads ;  and  (a  claim  for  lighting 
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haying  been  abandoned  by  the  local  board,  and  a  claim  for  scayenging 
by  the  coiinty  council)  if  the  local  board  alter  the  flagging  or 
payement  of  the  footways  in  the  streets  of  the  town,  the  county 
council  is  liable  for  the  cost  of  such  alteration  if  it  be  a  reasonable 
improyement ;  and  if  there  be  any  dispute  as  to  whether  such  altera- 
tion is  a  reasonable  improyement,  such  dispute  is  to  be  settled  by 
arbitration  of  the  Local  Goyemment  Board,  as  proyided  by  sub-sect.  3 
of  the  same  socUon,^  War mimter  Local  Board,  In  re,  WUUhire  County 
Council,  In  re,  38  W.  R.  670;  59  L.  J.  Q.  B.  434;  25  a  B.  D.  450; 
62L.  T.  902;  54  J.  P.  375. 

Where  an  urban  authority  claim,  imder  sect.  11  of  the  Local  Govern- 
ment Act,  1888,  to  retain  the  powers  and  duties  of  maintaining  any 
main  road  within  their  district,  the  liability  of  the  county  council  to 
contribute  to  the  costs  of  maintaining  such  road  extends  to  the  costs 
of  maintaining  the  payed  footways  which  run  along  the  side  of  such 
road,  eyen  though  the  road  was  formerly  a  turnpike  road  which  became 
a  main  road  on  being  distumpiked.  In  re  Lctcal  Board  of  IVarminster 
and  the  County  Council  of  Wilts  (38  W.  R.  670 ;  25  Q.  B.  D.  450) 
approyed. — Burslem  Corp,  and  StaffortUhire  County  Council,  In  re 
(1896),  44  W.  R.  356 ;  65  L.  J.  Q.  B.  1 ;  [1896]  1  Q.  B.  24  ;  73  L.  T. 
651 ;  69  J.  P.  772  (C.  A.). 

Sect.  11  of  the  Local  Government  Act,  1888,  imposes  upon  coimty 
coimcils  the  duty  of  maintaining  and  repairing  the  footpaths  at  the 
sides  of  distumpiked  roads  in  urban  sanitary  districts,  where  such 
roads  were  constituted  main  roads  by  sect.  13  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878.  Local  Board  of  Warminster  and 
County  Council  of  Wilts  (62  L.  T.  902 ;  25  Q.  B.  D.  450)  approved.— 
Derby  County  Council  y.  Matlock  Bath  Urban  District  Council  (1896), 
74  L.  T.  595;  65  L.  J.  Q.  B.  419;  [1896J  A.  C.  315;  60  J.  P.  676 
(H.  L.,  E.). 

1891 

Vesting  in  County  Conncil — Agreement  to  Bepair — Tram- 
ways Act. — ^A  coimty  coimcil  continues  to  be  the  road  authority  under 
the  Tramways  Act,  1870,  over  main  roads,  notwithstanding  a  contract 
made  by  the  coimty  council  with  a  highway  board  for  the  repair  of 
such  roads  by  the  board. — Stockport  Highway  Board  y.  Cheshire  County 
Council,  39  W.  R.  606 ;  61  L.  J.  Q.  B.  22 ;  65  L.  T.  85 ;  58  J.  P.  808. 

1893 

Adoption  of  sect.  20  of  41  ft  42  Vict.  c.  77.— The  expenses  of  the 
main  roads  in  Lancashire,  although  paid  out  of  the  hundred  rates,  and 
not  out  of  the  general  county  rate,  are  nevertheless  a  **  general  county 
purpose "  within  the  meaning. of  the  Local  Government  Act,  1888. — 
R.  y.  Dolby,  67  L.  T.  619 ;  61  L.  J.  Q.  B.  826 ;  [1892]  2  Q.  B.  736. 


Digitized  by 


Google 


BEPAIH  (of  highways).  481 

1897 

Sea  Wall  for  Protection  of  Main  Eoad— Repair  by  Highway 
Authority— Eecovery  of  Expense  from  County  Council.— A  high- 
way authority  is  not  bound  to  protect  a  highway  from  destruction  by 
encroachments  of  the  sea ;  and  therefore,  where  a  sea  wall  has  been 
built  between  a  highway  and  the  sea  by  a  local  authority  prior  to  the 
passing  of  the  Local  Government  Act,  1888,  and  the  highway  has 
become  a  main  road  under  sect.  15  of  the  Highways  and  Locomotiyes 
(Amendment)  Act,  1878,  the  council  of  the  coimty  in  which  the  high- 
way is  situate  are  not  liable  under  sect.  11  of  the  Local  Government 
Act,  1888,  for  the  maintenance  and  repair  of  the  sea  wall.  Beg,  v.  The 
lukabiianU  of  Ilorneea  (  (1854),  18  J.  P.  135)  followed.— -ffew<  County 
Council  V.  Sandgate  Urhiin  Council,  61  J.  P.  517  (C.  A.). 

A  local  authority  under  an  obligation  to  keep  up  a  road  is  chargeable 
with  the  cost  of  works  necessary  for  the  preservation  of  the  road,  even 
though  they  may  not  actually  form  part  of  it,  such  as  a  sea  wall  and 
groynes  necessary  to  prevent  a  road  running  along  the  seashore  from 
being  periodically  injured  by  inroads  of  the  sea.  The  fact  that  a  foot- 
path along  the  top  of  such  sea  wall  is,  besides  being  part  of  the  high- 
way, used  as  a  promenade  or  esplanade  for  the  purposes  of  pleasure 
does  not  affect  the  liability  to  repair.  The  words  **  annual  payment 
towards  the  costs  of  maintenance  and  repair ''  in  sect.  11,  sub-sect.  2, 
of  the  Local  Gt)vemment  Act,  1888,  mean  a  payment  to  be  made 
annually  in  respect  of  the  expenditure  of  the  particular  year,  not  a 
fixed  sum  to  be  arrived  at  by  taking  the  average  expenditure  over  a 
series  of  years.  Judgment  of  the  Court  of  Appeal  reversed. — Sand^ 
gate  Urban  Council  v.  Kent  Cgunty  Council  (1898),  79  L.  T.  425 
(H.  L.,  E.). 

1787 

Where  Inhabitants  of  a  Township  exempt— If  the  inhabitants 
of  a  township,  bound  by  prescription  to  repair  the  roads  within  the 
township,  be  expressly  exempted  by  the  provisions  of  a  road  Act  from 
the  charge  of  repairing  new  roads  to  be  made  within  the  township, 
that  charge  must  necessarily  fall  on  the  rest  of  the  parish. — Bex  y. 
Sheffield,  2  T.  E.  106 ;  1  E.  E.  442. 

1771 
Hon-repair  of  Highway — Indictment.— An  indictment  against  a 
division  of  a  parish  for  not  repairing  a  highway  must  show  for  what 
reason  the  inhabitants  are  liable. — Rex  v.  Oreat  Brmghion,  6  Buir. 
2701. 

1831 
When  Bopairs  undertaken  by  Mistake. — ^The  inhabitants  of  a 
parish  are  not  bound  to  the  repair  of  a  way  lused  by  the  public  and 
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repaired  by  the  parish  for  more  than  twenty  years,  if  there  be  no 
owner  who  could  dedicate  the  way  to  the  public,  and  the  repairs  by  the 
parish  be  shown  to  have  been  begun  and  continued  under  a  mistaken 
notion  of  the  liability  of  the  inhabitants  to  repair.  The  inhabitants 
are  bound  by  such  repairs  if  made  with  full  knowledge  of  the  facts 
and  with  the  intention  of  taking  upon  themselves  the  public  duty. 
Semhle,  that  roads  set  out  imder  an  enclosure  Act  do  not  by  presumption 
of  law  belong  to  the  adjoining  owners. — Rex  v.  Edmonton^  1  M.  & 
Bob.  24. 

1869 

Extent  of  Eepairs. — A  parish  boimd  to  repair  a  road  must  make  it 
reasonably  passable  at  all  times  of  the  year. — R,  v.  High  Halden,  1 
F.  &  F.  678. 

1800 

Indictment  for  Non-repair— Liability  of  Enral  District 
Council. — Justices  have  no  power  to  make  an  order  under  sect,  25  of 
the  Highway  Act  of  1835,  or  under  sect.  19  of  the  Highway  Act,  1862, 
that  an  indictment  should  be  preferred  against  a  rural  district  council 
for  non-repair  of  a  highway ;  and  an  indictment  preferred  on  such 
order  is  bad.  SemhUy  an  indictment  preferred  by  order  of  justices 
should  contain  an  averment  that  it  is  so  preferred.  Wright,  J.,  said : 
**  The  prosecution  might  have  proceeded  under  sect.  10  of  the  Highway 
Act,  1878,  and  applied  to  the  county  coimcil  for  the  order;  and  if  that  had 
been  done  the  county  council  would  have  exercised  their  discretion  as 
to  the  repair  of  this  lane.  But  for  some  reason  they  have  proceeded 
under  sect.  19  of  the  Highway  Act,  1862."— iJ.  v.  Bigglestvade,  64  J.  P. 
442. 

1866 

Liability  of  One  Parisli  for  Another— Prescription.— To  an 

indictment  for  non -repair  of  a  highway  in  parish  A.,  it  was  pleaded 
that  the  parish  of  Q-.  was  bound  from  time  immemorial  to  repair 
such  highway,  in  consideration  of  levying  and  receiving  rates 
in  respect  of  certain  lands  of  parish  A.,  adjoining  to  such  highway. 
Beplication :  that  the  agreement  referred  to  in  the  plea  was  put  an  end 
to  by  notice.  //eW,  the  replication  was  a  good  answer  to  the  plea. 
Semhhy  there  is  no  sufficient  authority  for  holding  that  one  parish  can 
be  liable  by  prescription  to  repair  a  highway  in  another  parish.  But, 
at  all  events,  there  must  be  shown  to  have  been  a  sufficient  considera- 
tion which  existed  contemporaneously  with  such  liability. — R.  v. 
Aahby  Folviik,  12  Jur.  (N.  S.)  620 ;  35  L.  J.  M.  0.  154 ;  L.  B.  1  Q.  B. 
213. 
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1770 
Boad  ritoated  in  different  Gountief.— If  a  panjsh  lies  in  two 
counties,  the  indictment  for  not  repairing  the  highways  must  be  laid 
in  the  county  where  the  ruinous  road  lies.     [See  7  Co.  36 ;  6  Dum. 
501 ;  and  34  Geo.  3,  c.  64.]— A«c  v.  Weston,  4  Burr.  2507. 

If  a  parish  be  situate  part  in  one  county  and  the  rest  in  another, 
and  a  highway  lying  in  one  part  be  out  of  repair,  an  indictment 
against  the  inhabitants  of  that  part  only  is  bad.  The  indictment  must 
be  against  the  whole  parish.— i?ca;  v.  Clifton  (1794),  5  T.  R.  498  ;  2 
R.  R.  657. 

1900 

Highways  and  Locomotiyes  (Amendment)  Act,  1878 — Indict- 
ment by  County  GonnciL— The  defendants,  the  corporation  of  South- 
port,  were  indicted  under  sect.  10  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  for  the  non-repair  of  a  road  called  Brick 
Kiln  Lane.  The  road  lay  outside  the  boundary  of  the  borough,  but  it 
was  alleged  that  the  corporation  was  liable  under  the  Southport 
Improvement  Act,  1875.  That  Act  was  for  the  extension  of  the 
borough  of  Southport,  and  by  sect.  1 1  the  corporation  was  bound  to 
repair  and  maintain  certain  highways  outside  the  borough.  The  order 
made  by  the  county  council  upon  the  defendants  directed  the  repairs 
to  be  done  to  the  satisfaction  of  the  county  surveyor.  It  was  objected 
that  an  order  in  these  terms  was  not  warranted  by  sect.  10  of  the  Act 
of  1878,  and  therefore  vitiated  the  indictment.  Heldy  by  Bucknill,  J. 
(at  the  Liverpool  Assizes),  that  anything  in  the  order  inconsistent  with 
sect.  10  of  the  Act  of  1878  should  be  ignored,  and  the  objection  was 
accordingly  overruled. — i?.  v.  Southport  Corp,,  65  J.  P.  184. 

1823 

Extra-parooMal  Placet  or  Hamlets.— A  parish  is  liable  as  of 
common  right  to  repair  all  highways  therein ;  but  an  indictment  will 
not  lie  against  a  district  called  an  extra-parochial  hamlet  for  not  re- 
pairing a  public  highway  within  the  same,  unless  some  special  ground 
of  liability  to  repair  is  alleged. — Bex  v.  Kingsmore,  3  D.  ^  R.  398 ; 
2B.  &C.  190;  26R.  R.  307. 

In  order  to  establish  an  exemption  of  a  particular  district  within  a 
parish  from  the  payment  of  rates  for  the  maintenance  of  the  parish 
highways,  it  is  not  enough  to  prove  that  the  place  claiming  exemption 
is  a  separate  hamlet  or  district,  and  that  it  never  has  been  called  upon 
to  contribute  to  the  support  of  highways  in  other  parts  of  the  parish, 
and  that  other  parts  of  the  parish  have  not  contributed  to  the  support 
of  highways  within  it.  It  must  also  be  proved  that  the  district  claim- 
ing exemption  has  highways  within  it  which  it  has  separately  repaired. 
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So  held  hj  Cockbum,  C.  J.,  and  Quain  and  Field,  JJ.  (Lush,  J.,  diss,), 
R.  Y.  Bolleit  (1875),  24  W.  R.  26 ;  44  L.  J.  M.  C.  190;  L.  R.  10  a  B. 
469;  S.C.  nom,  RoUett  v.  Corringham  Overseers,  32  L.  T.  769. 

Sect.  32  of  25  &  26  Yict.  c.  61  does  not  impose  upon  the  inhabitants 
of  a  place  formerly  extra-parochial  the  common-law  liability  to  an 
indictment  for  non-repair  of  highways.  Such  extra-parochial  place 
may,  imder  this  section,  be  put  into  a  highway  district. — R,  v.  Central 
Wingland  (1877),  25  W.  R.  876;  46  L.  J.  M.  C.  282;  2  Q.  B.  D.  349 ; 
36  L.  T.  798. 

1857 

For  Maintenance  of  Highways.— A  parish  consisted  of  three 
hamlets  and  a  township,  each  of  which  had  a  separate  highway  rate. 
Certain  inhabitants  of  the  town  petitioned  the  General  Board  of  Health 
for  the  application  of  the  Public  Health  Act  to  the  parish.  A 
superintendent  inspector  was  accordingly  sent,  who,  after  a  public 
inquiiy  (pursuant  to  notice  purporting  that  the  inquiry  was  as  to 
the  parish),  made  his  report  to  the  General  Board,  headed  as  upon  an 
inquiry  into  the  sanitary  condition  of  the  town,  and  recommending 
the  application  of  the  Act  to  the  town.  Copies  of  the  report,  together 
with  a  notice  that  objections  in  writing  might  be  made,  were  published 
and  deposited  as  required  by  sect.  9  of  the  Public  Health  Act,  1848, 
and  the  notice  purported  to  relate  to  a  report  with  respect  to  the  town. 
The  Act  was  thereafter,  by  an  order  of  Her  Majesty  in  Council,  applied 
to  the  parish.  The  local  board,  consisting  of  inhabitants  of  the  town 
and  hamlets,  made  a  general  highway  rate,  and  seized  the  goods  of  an 
inhabitant  of  one  of  the  hamlets  as  a  distress  for  such  rate.  HM, 
first,  that  the  Act  was  applied  to  the  whole  of  the  parish;  secondly, 
that  the  highway  rate  was  illegal ;  thirdly,  that,  a  verdict  having  been 
taken,  subject  to  a  case,  before  the  passing  of  the  17  &  18  Vict.  c.  69, 
for  indemnifying  local  boards  of  health  against  proceedings  in  respect 
of  highway  rates  made  before  the  statute,  that  Act  did  not  apply. — 
Barher  v.  Jessop,  5  W.  R.  366 ;  1  H.  &  N.  578 ;  26  L.  J.  Ex.  186. 

1901 

Tramways— Contract  by  Bead  Authority  to  repair  Road.— 

By  sect.  28  of  the  Tramways  Act,  1878,  the  promoters  of  tramway 
companies  are  put  under  a  liability  to  keep  in  repair  so  much  of  the 
road  on  which  their  tramway  is  as  lies  between  their  rails,  together 
with  eighteen  inches  on  the  outside  thereof.  By  sect.  29  they  are 
entitled  to  enter  into  contracts  with  the  road  authority  with  respect  to 
tlio  paving  and  keeping  in  repair  of  the  roadway  of  any  road  on  whidi 
their  trams  run.  By  sect.  55 :  '*  The  promoters  or  lessees  ....  sbaU 
be  answerable  for  all  accidents,   damages  and  injuries  happening 
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through  their  act  or  default,  by  reason  or  in  conBequence  of  any  of 
their  works  or  carriages,  and  shall  save  harmless  all  road  and  other 
authorities,  companies  or  bodies,  collectively  and  indiyiduaUy,  .... 
from  all  damages  and  costs  in  respect  of  such  accidents,  damages  and 
injuries." — Held^  that  the  road  authority,  when  it  had  contracted 
with  the  tramway  company  to  keep  in  repair  that  part  of  the  road  on 
which  the  tramway  ran,  could  be  sued  for  non-repair. — Bamett  t. 
Mayor  of  Poplar,  49  W.  B.  574 ;  70  L.  J.  K.  B.  698 ;  2  K.  B.  319 ;  84 
L.  T.  845. 

1843 

Townships  and  other  Districts.— The  primd  fade  liability  to 
repair  roads  attaches  to  a  parish  only,  and  not  to  any  township  or 
other  district,  although  it  is  no  part  of  any  parish.  Between  forty  and 
fifty  years  since  certain  extra-parochial  and  uncultivated  land,  being 
part  of  a  fen,  was  drained,  and  public  roads  were  set  out  upon  it  under 
the  provisions  of  an  Act  of  Parliament,  which  had  been  used  as  public 
roads  to  the  present  time.  By  52  Geo.  3  the  district  was  formed  into 
townships,  and  made  subject  to  all  the  general  public  laws  relating  to 
constables  and  the  relief  of  the  poor,  provided  that  the  said  townships 
should  not  be  liable  to  contribute  to  the  relief  of  the  poor  in  any  other 
parish  or  place,  or  to  pay  a  proportional  part  of  any  other  parochial 
rates  whatsoever.  Ileld^  on  an  indictment  alleging  specially  the  above 
facts,  that  such  townships  were  not  liable  to  repair  the  roads.— i?.  v. 
MidviUe,  3  G.  &  D.  522 ;  4  Q.  B.  240. 

1843 

Of  Public  Highways,— By  an  Act  for  more  effectually  cleansing, 
lighting,  and  watching,  &c.  the  township  of  Little  Bolton,  it  was 
enacted,  by  sect.  63,  "that  the  trustees  or  commissioners  of  such  of 
the  several  roads  as  pass  within  the  township  of  Little  Bolton  should 
be  exonerated  and  discharged  from  the  repairs  of  such  parts  of  the 
said  roads  respectively  as  lie  within  the  township  of  Little  Bolton,  and 
the  same  should  from  thenceforth  cease  to  belong  to  the  said  turnpike 
roads  or  to  be  under  the  control  of  the  trustees  thereof,  and  should 
thereafter  be  repaired  and  maintained  by  the  trustees  for  executing 
that  Act :  provided  that  such  portions  of  the  turnpike  roads  leading 
from,  &c.  to,  &c.  as  pass  and  lie  within  the  said  township  of  Little 
Bolton  should,  until  such  portion  of  such  last-named  turnpike  road, 
by  the  erection  of  houses  and  buildings  on  each  side  thereof,  be  made 
to  form  a  street  communicating  with  the  present  public  street  called 
Chorley  Street,  in  Little  Bolton  aforesaid,  belong  to  such  last-mentioned 
turnpike  road,  and  be  under  the  management  of  the  trustees,  and 
should  be  kept  in  repair  and  maintained  by  the  trustees,  in  the  same 
manner  as  they  would  have  been  liable  to  maintain  the  same  in  case 
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that  Act  had  not  been  passed."  It  was  further  enacted,  by  sect.  64, 
**  that  every  person  who  should  be  rated  or  assessed  for  the  purposes 
of  that  Act  in  respect  of  any  messuage,  building,  land,  tenement  or 
hereditament  within  the  said  township  of  Little  Bolton,  should  be,  in 
respect  of  the  same  mossuage,  &c.,  exonerated,  released,  and  dij^harged 
from  the  i»ayineiit  of  all  rates  und  assessments  whatsoever,  and  por- 
foi-mance  of  statute  duty,  or  composition  for  the  same,  for  or  in  res]»e<t 
of  the  repair  and  amonduient  of  all  or  any  of  the  public  highways  in 
the  said  township  of  Little  Bolton,  or  any  costs,  charges,  or  burthens 
in  respect  thereof."  Upon  the  trial  of  an  indictment  against  the 
inhabitants  of  the  township  of  Little  Bolton  for  the  non-repair  of  a 
highway  (authorized  to  be  made  under  a  former  Act  and  the  recited 
Act)  within  the  township,  the  jury  found  specially  that  the  highway 
was  out  of  repair ;  that  the  township  of  Little  Bolton,  imtil  the  passing 
of  the  Act  above  set  out,  had  been  used  to  repair  such  of  the  highways 
within  it  as  would  otherwise  be  repairable  by  the  inhabitants  of  the 
parish  at  large ;  and  that  the  portion  of  the  road  indicted  at  the  time 
of  making  the  presentment  was  not,  by  the  erection  of  houses  and 
buildings  on  each  side  thereof,  made  to  foi*m  a  street  communicating 
with  a  certain  public  street  called  Chorley  Street.  Held^  that  the 
inhabitants  of  the  township  were  liable  to  the  repair  of  this  highway, 
notwithstanding  the  provisions  of  sect.  64. — Little  Bolton  v.  ,5^.,  12 
L.  J.  M.  C.  104. 

1834 

Highway  across  a  Siver. — Where  two  parishes  are  separated  by  a 
river,  the  medium  filum  is  the  presumptive  boimdary  between  them. 
"Where  a  public  way  crosses  the  bed  of  a  river,  which  washes  over  it  at 
every  high  tide  and  leaves  a  deposit  of  mud,  semhie,  the  parish  is  not 
bound  to  make  it  good, — R,  v.  Landuiph,  1  M.  &  Eob.  393. 

1864 

Bestruction  of  Bead— Effect  of.— A  public  highway  in  the  parish 
of  H.  runs  down  the  sloping  side  of  a  cliff  to  the  sea.  By  the  encroach- 
ment of  the  sea  a  great  part  of  the  cliff  is  washed  away  and  the  descent 
becomes  precipitous.  The  parish  never  had  repaired  the  road  running 
down  the  side  of  the  cliff,  nor  beyond,  between  the  base  and  iho 
wator*8  edge.  Held,  that  they  were  not  liable  to  provide  a  good  road 
from  the  top  to  the  bottom  of  the  cliff,  and  thence  to  the  sea. — ^.  y. 
Hornsea,  2  C.  L.  R.  696 ;  Dears.  0.  0.  291 ;  23  L.  J.  M.  C.  59 ;  18  Jur. 
315 ;  2  W.  R.  274 ;  6  Cox,  C.  C.  299. 

The  inhabitants  of  the  defendant  parish  were  indicted  for  the  non- 
repair of  a  highway.  It  appeared  that  a  portion  of  the  highway  in 
question  had  been  carried  away  by  a  landslip  and  its  place  supplied 
and  filled  up  with  earth,  stones,  and  other  debris.     No  trace  remained 
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of  the  old  metalled  road,  but  the  line  of  it  was  known  and  admitted. 
At  the  trial  a  verdict  of  guilty  was  entered,  subject  to  the  report  of  an 
engineer  on  certain  points,  leave  boiDg  given  to  either  party  to  state  a 
special  case  on  such  report.  The  engineer  found  that  the  road  was 
absolutely  de.-^troyed  to  an  extent  of  252  yards,  but  that  it  was  pmctic- 
able  to  form  a  jM^imaneut  and  passable  roud  along  the  old  traek  at  a 
coftof34l/.  A  special  case  wa*<  afterwards  >tated.  The  Court  had 
power  to  draw  inferences  of  fact.  Held  (per  Blackburn  and  Quain,  JJ.), 
that  though  the  metalled  portion  of  the  road  had  been  carried  away  the 
line  itself  was  still  known,  and  that  consequently  there  was  no  such 
total  destruction  of  the  road  as  would  extinguish  the  liability  which 
ordinarily  attaches  to  a  parish. — R.  v.  Greejihow  (1876),  35  L.  T.  363 ; 
45  L.  J.  M.  C.  141 ;  1  Q.  B.  D.  703. 

1849 
When  other  Persons  specially  Liable.—Indictment  against  a 
township  for  not  repairing  an  ancient  highway.  Plea,  not  guilty.  On 
the  trial  a  record  of  an  indictment  against  an  adjoining  township  for 
non-repair  of  a  part  of  the  same  line  of  road,  and  to  which  that  town- 
ship had  submitted,  was  received  in  evidence.  Ileld^  that  it  was 
properly  received  as  evidence  that  the  whole  highway  was  ancient.  By 
a  navigation  Act  the  proprietors  of  the  navigation  were  required  to 
keep  the  above  road  in  repair,  and  were  declared  to  be  liable  to  indict- 
ment if  it  was  out  of  repair.  Held,  that  this  enactment  did  not  relieve 
the  township  from  their  common-law  liability  to  repair  the  road. — 
B.  v.  Brightside  Bierlow,  13  Q.  B.  933 ;  4  New  Sess.  Cas.  47 ;  19 
L.  J.  M.  C.  50;  14  Jut.  174. 

1867 
Highways  created  by  Statute—Within  a  Town.— Statute  l  &  2 

Vict,  c.  ii.,  for  better  paving,  &c.,  the  town  of  M.,  sect.  23  required  the 
commissioners  appointed  by  virtue  of  the  Act  to  repair,  &c.  all  or 
any  of  the  streets,  &c.  then  paved  or  thereafter  to  be  paved,  cleansed, 
and  lighted  under  the  provisions  of  the  Act ;  sect.  35  empowered  the 
commissioners  to  light  streets  **  within  the  town,"  although  they  wore 
not  public.  The  limits  of  the  Act  were  not  defined.  In  pursuance  of 
the  Highway  Act,  1862  (25  &  26  Vict.  c.  61),  s.  7,  the  county  of  K. 
was  divided  into  highway  districts,  one  of  which  included  that  part  of 
the  parish  of  M.  **not  within  the  town  of  M."  Since  1862  certain 
highways  in  the  parish  of  M.  had  been  lighted  by  the  commissioners  ; 
before  they  were  so  lighted  they  were  not  within  the  town.  Upon 
complaint  before  justices  against  the  Highway  District  Board  for  not 
repairing  them: — Held,  1.  That  the  word  **town"  in  the  local  Act 
meant  the  town  of  M.,  not  as  it  existed  at  the  time  of  the  passing 
of  the  Act,  but  as  it  extended  from  time  to  time.     2.  That  a  highway 
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was  within  the  town  of  M.  if  there  was  a  continuous  series  of  houses 
in  it  so  contiguous  as  to  form  a  congregation  of  human  habitations. 
3.  That  the  fact  of  lighting  the  highways  was  not  conclusive  as  to 
their  being  in  the  town  of  M. — Milton-next- SUtingboume  Commrs.  v. 
Faveraham  Highway  Board,  10  B.  &  S.  648. 

1880 

Highway  "vesting*'  in  Local  Board. — The  commissioners  ap- 
pointed in  pursuance  of  the  South  Wales  Turnpike  Act,  1844  (by 
which  Act,  also,  the  roads  of  the  county  of  Glamorgan  were  Tested 
in  the  defendant  board),  directed  that  a  certain  road  situated  within 
the  borough  of  S.  should  be  continued  as  a  turnpike  road,  and  in 
1845  a  toU-gato  was  erected  on  it,  at  which  tolls  have  been  collected 
up  to  the  present  time.  In  the  year  1850  a  provisional  order  was 
made,  by  which  the  Public  Ilealth  Act,  1848,  was  applied  to  the 
borough  of  S.,  and  a  local  board  of  health  for  the  borough  was 
appointed.  By  sect.  68  of  that  Act  it  is  provided  that  all  present  and 
future  streets,  being  highways,  within  any  district  shall  vest  in  and 
be  under  the  management  of  the  local  board  of  health,  and  that  board 
is  directed  to  repair  these  roads.  By  15  &  16  Vict  c  42,  s.  13,  it  is 
declared  that  the  word  * 'highway"  in  the  above  section  shall  mean 
**any  highway  repairable  by  the  inhabitants  at  large."  Heldf  that, 
though  the  road  in  question  was  in  fact  a  street,  it  was  not  a  '*  high- 
way repairable  by  the  inhabitants  at  large,"  and  therefore  had  not 
become  vested  in  the  local  board  of  health,  but  had  remained  vested  in 
and  subject  to  the  powers  of  the  defendant  board.  Nutter  v.  Accrington 
Local  Board  (40  L.  T.  (N.  S.)  802)  distinguished.  The  commissioners 
having  done  certain  acts  more  than  thirty  years  ago,  which  had  ever 
since  been  acted  on,  the  Court  refused  to  review  their  decision,  though 
it  appeared  wrong. — Swansea  Improvement  Co,  v.  County  Roads  Board, 
Glamorganshire,  41  L.  T.  583. 

1860 

Non-compliance  with  Begnlations— Effect  of.— By  a  local  Act» 
passed  in  1823,  which  was  to  be  in  force  for  twenty-one  years,  and  the 
preamble  of  which  stated  that  the  making  and  maintaining  a  certain 
turnpike  road  would  be  of  advantage  to  the  public  at  large,  certain 
trustees  were  appointed  who  were  enabled  to  make  the  turnpike  road 
and  required  to  erect  sufficient  fences  where  it  passed  through  private 
lands.  The  Act  did  not  expressly  declare  that  the  road  should  be  a 
highway,  but  it  enabled  all  persons  to  use  it  on  payment  of  toll.  Part 
of  the  turnpike  road  was  formed  upon  an  existing  road,  which  had 
been  made  under  a  local  indosure  Act,  but  which  had  never  been 
declared  to  be  completed,  as  provided  by  statute  41  Oeo.  3,  c.  109,  s.  9, 
The  turnpike  road  was  completed  and  opened  to  the  public  in  1833,  and 
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had  for  fourteen  or  fifteen  years  since  that  time  been  used  by  the  public. 
A  coach  had  at  one  time  travelled  oyer  it.  Part  of  the  road  passed 
through  the  parish  of  L.  and  was  out  of  repair.  No  repairs  had  ever 
been  done  upon  it  by  the  parish.  While  the  turnpike  Act  continued 
in  force  an  indictment  was  preferred  and  found  against  the  parish  of 
L.  for  non-repair.  Held,  that,  at  all  events  during  that  time,  the  road 
was  a  common  Queen's  highway  which  the  parish  was  liable  to  repair ; 
and  that  the  indictment  sufficiently  described  the  road,  though  it  did 
not  refer  to  its  alleged  temporary  nature  under  the  turnpike  Act,  nor 
to  the  requisition  of  payment  of  toll ;  and  that  the  want  of  compliance 
with  the  provisions  of  statute  41  Geo.  3,  c.  109,  s.  9,  did  not  prevent  it 
from  having  all  the  incidents  of  a  common  highway  when  adopted  and 
used  as  such  by  the  turnpike  trustees ;  and  that  a  breach  of  duty  by 
the  trustees  in  not  making  the  road  of  a  proper  width,  or  erectiDg 
sufficient  fences,  had  no  greater  effect ;  and  that  evidence  offered  by 
the  defendants  at  the  trial  to  show  that,  although  the  road  had  been 
opened  to  the  public  and  used  by  them  as  a  highway,  it  had  never  been 
fully  completed  according  to  the  requirements  of  the  Turnpike  Act,  was 
properly  rejected. — R.  v.  Lordsmer€f  15  Joir.  82;  15  Q.  B.  689;  4  New 
Sess.  Cas.  205  ;  19  L.  J.  M.  C.  215. 

1879 

Contribution  to  Bopair  out  of  Highway  Bate.— By  4  &  5  Yict. 
c.  59,  s.  1,  justices  at  special  sessions,  on  proof  of  the  insufficiency  of 
the  funds  of  any  turnpike  trust  for  the  repair  of  turnpike  roads  within 
any  parish,  may  order  the  surveyor  of  highways  within  the  parish  to 
pay  a  portion  of  the  highway  rate  to  the  turnpike  trustees  to  be  laid 
out  in  the  repair  of  any  turnpike  road,  or  part  of  a  turnpike  road, 
lying  within  the  parish.  A  special  Act  (5  Gteo.  4,  c.  94)  empowered 
trustees  to  establish  a  ferry  across  a  river  and  to  make  roads  in  con- 
nection therewith  to  be  maintained  and  repaired  out  of  the  tolls  granted 
by  the  Act.  No  time  was  specified  in  the  Act  for  the  determination  of 
the  trust,  but  it  was  provided  that  in  case  the  works  thereby  authorized 
to  be  executed  should  not  be  completed  within  ten  years  all  the  powers 
and  authorities  thereby  given  should  cease  and  determine,  save  only  as 
to  so  much  of  the  work  as  should  have  been  completed  within  that 
time.  The  trustees  established  the  ferry  and  completed  all  the  roads 
except  one  within  ten  years.  One  of  the  roads  being  out  of  repair,  and 
the  tolls  being  insufficient  for  the  repair  of  the  roads  generally,  justices 
at  special  sessions,  on  the  application  of  the  trustees,  ordered  the  sur- 
veyor of  the  parish  within  which  the  road  out  of  repair  was  situate  to 
contribute  a  siim  towards  the  repair  of  that  road.  On  a  case  stated  by 
justices  at  quarter  sessions  it  was  held  (affirming  the  decision  of  the 
Queen's  Bench  Division),  that  the  road  in  respect  of  which  the  order 
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was  made  was  a  turnpike  road  within  the  meaning  of  4  &  5  Vict.  c.  59, 
8.  1 ;  that  the  completion  of  the  whole  system  of  roads  authorized  by 
the  special  Act  was  not  a  condition  precedent  to  the  trustees'  right  to 
obtain  contribution  towards  the  repair  of  any  of  the  roads  from  the 
parish,  and  therefore  that  tho  oi-der  of  the  justices  at  special  sessions 
WH8  rightly  made.  Ht-x  v.  Cumberworth  (3  B.  &  Ad.  108)  o\eiTuled.— 
//.  V.  Frn,ch,  41  L.  T.  6;J  (C  A.),  affirming  26  W.  R.  4.57;  4H 
L.  J.  M.  C.  175 ;  4  Q.  B.  i).  507. 

1797 

Necessity  of  completing  the  whole  Bead.— Trespass  for  breaking 

and  entering  plaintiff's  close.  Plea,  liber  urn  tenement  urn.  Now  assign- 
ment, describing  close  by  abuttals  and  boundaries,  to  which  the 
defendant  pleaded  {inter  alia)  a  public  highway  from  Stoke  Lane  to 
Leek.  The  plaintiff,  in  reply,  said  that  a  new  road  had  been  made  by 
yirtue  of  an  Act  of  Parliament,  and  trayersed  that  at  the  time 
when,  &c.  there  was  a  highway.  The  Act  (o  Geo.  3,  c.  84)  on  which 
the  question  arose  enacts  that,  after  the  new  road  shall  be  completed, 
the  lands  constituting  the  former  road  (unless  leading  oyer  some  moor 
or  waste  ground  to  some  village,  town  or  place  to  which  such  new 
road  doth  not  lead)  shall  be  vested  in  the  trustees  and  sold  by  them 
and  conveyed  to  the  purchaser.  The  road  in  question  had  been 
assigned  by  the  trustees  to  the  plaintiff ;  but  it  appeared  that  there 
was  no  other  way  to  the  defendant's  house.  The  conveyance  was 
subject  to  this  private  way,  and  the  plaintiff  had  left  a  sufficient  space. 
Lord  Kenyon  was  of  opinion  that  the  trustees  could  not  make  a  partial 
destruction  of  the  road ;  but  if  it  lead  to  any  place  which  the  new  road 
did  not,  though  but  a  single  house,  the  whole  remained  subject  to  the 
servitude  which  it  was  before  liable  to,  and  the  public  as  well  as  the 
private  right  continued,  and  therefore  the  plaintiff  was  nonsuited. — 
Wilkinson  v.  Bagshaw,  Peake,  Ad.  C.  165. 

Where  by  an  Act  of  Parliament  trustees  are  authorized  to  make  a 
road  from  one  point  to  another,  the  making  of  the  entire  road  is  a  con- 
dition precedent  to  any  part  becoming  a  highway  repairable  by  the 
public ;  and  therefore,  where  trustees  empowered  by  Act  of  Parlia- 
ment to  make  a  road  from  A.  to  B.  (being  in  length  twelve  miles)  had 
completed  eleven  miles  and  a  half  of  such  road  to  a  point  where  it 
intersected  a  public  highway,  it  was  held  that  the  district  in  which  the 
part  so  completed  lay  was  not  bound  to  repair  it. — Bex  v.  Cumberworth 
(1832),  3  B.  &  Ad.  108 ;  1  L.  J.  M.  C.  86. 

Where  trustees  under  a  turnpike  Act  are  empowered  to  make  a  road 
from  A.  to  B.,  and  a  branch  from  that  road  to  C,  the  public  are  not 
compellable  to  repair  the  main  road,  though  complete  in  its  whole 
extent,  till  the  branch  is  finished. — Bex  v.  Cumberworih  (1836),  4 
A.  &  E.  731 ;  1  N.  &  P.  197 ;  2  H.  &  W.  439;  6  L.  J.  M.  C.  21. 
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1896 

Local  Boad  and  Brainage  Commissioners— Transfer  of  Local 

Powers  to  District  Conncils.— The  expression  *•  highway  authority  " 
in  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  7*5),  ia  general, 
and  has  not  the  limited  meaning  given  to  the  same  exi>res.«ion  in  the 
Highways  and  Locomotives  (Amendment)  Act,  1878  (41  &  42  N'ict. 
c.  77).  And  highway  expenses  luiwed  by  an  acre  rate  arf  not  defrayed 
out  of  any  property  or  funds  other  than  rates  within  sect.  29  of  the 
Local  Government  Act,  1894.  Commissioners  of  M.  had  under  certain 
local  and  private  Acts  powers  of  inclosure  and  drainage  and  jurisdic- 
tion over  the  roads  in  M.,  a  district  made  up  of  parts  of  certain 
parishes,  some  of  which  were  in  rural  and  others  in  urban  sanitary 
districts.  Under  these  Acts  the  expenses  of  repairing  the  roads  in  M. 
were  raised  by  an  acre  rate  levied  equally  on  the  lands  in  M.,  and  the 
lands  in  M.  were  exempted  from  all  other  highway  expenses.  The 
opinion  of  the  Court  being  asked,  it  was  heldy  that  the  commissioners 
were  a  highway  authority  within  the  Local  Government  Act,  1894  ; 
that  their  authority  as  to  the  roads  in  the  rural  district  was  by  sect.  25 
of  that  Act  transferred  to  the  rural  district  council,  their  autiiority  as 
to  the  roads  in  the  urban  district  to  the  urban  district  council ;  that  the 
highway  expenses  of  M.  after  the  transfer  were  not  to  be  raised  by  an 
acre  tax,  but  treated  as  general  expenses  under  sect.  29  of  the  Act,  and 
that  the  lands  in  M.  were  no  longer  exempted  from  general  highway 
rates. — Marshland  Smeeth  District  Commissioners  and  Marshland  Rural 
Council^  In  re,  73  L.  T.  563;  65  L.  J.  Q.  B.  185;  59  J.  P.  824. 

1774 
Private  Ways. — ^A  power  in  an  Act  to  continue  private  ways  does 
not  alter  the  liability  of  parties  to  repair  them. — Anon,,  Lofft,  465. 

1886 

Alteration  of  Highway  District— Subtraction  of  ParisL— The 
parish  of  E.  formed  part  of  a  highway  district  constituted  under  tho 
Highway  Act,  1862,  which  district  was  coincident  in  area  with  a  rural 
sanitary  district.  The  rural  sanitary  authority  applied  to  the  Court  of 
Quarter  Sessions,  under  sect.  4  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  for  highway  powers.  The  Coui-t  made  an 
order  granting  highway  powers  to  the  rural  sanitary  authority,  and  by 
a  subsequent  order,  under  sect.  39  of  the  Highway  Act,  1862,  confirmed 
a  provisional  order  made  at  the  previous  quarter  sessions  subtracting 
the  parish  of  E.  from  the  highway  district.  Held,  that  the  Court  of 
quarter  sessions  had  jurisdiction  to  make  the  subsequent  order,  the 
X)0wer  of  subtracting  a  parish  under  sect.  39  of  the  Act  of  1862  not 
being  taken  away  by  the  Act  of  1878,  and  therefore  the  parish  of  E. 
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was  not  liable  to  contribute  to  the  expenses  incurred  by  the  rural 
sanitary  authority  in  the  performance  of  their  duties  as  a  highway 
hoa,Td,^Sheppey  Union  v.  Elmhy  Overseers,  35  W.  R.  15 ;  55  L.  J.  M.  C. 
176 ;  17  Q.  B.  D.  364 ;  50  J.  P.  343. 

1768 
Owners  Acyoining  New  Bead. — One  who  inclosed  an  allotment 
of  lands  adjoining  to  an  open  road  across  common  fields  is  not  bound 
to  repair.— ifeic  v.  Flechiow,  1  Burr.  461 ;  2  Ld.  Kin.  261. 

1858 

Liability  of  Occupier— Batione  ClauBiiraB.— The  liability  to  repair 
a  highway  rations  clausurce  is  in  the  occupier  of  the  lands  inclosed,  not 
in  the  owner  as  owner.  Per  Erie,  J.,  and  semhle  per  Crojnpton,  J. : 
Such  liability  does  not  accrue  where  either  the  highway  is  not  imme- 
morial or  where  the  adjoining  land  inclosed  has  not,  before  the  indo- 
sure,  been  used  for  passage. — B,  v.  Bamsden,  El.  Bl.  &  El.  949;  27 
L.  J.  M.  0.  296;  5  Jur.  (N.  S.)  169. 

1800 

Private  Bead. — If  the  commissioners,  under  an  inclosure  Act,  set 
out  a  private  road  for  the  use  of  the  inhabitants  of  nine  parishes, 
directing  the  inhabitants  of  six  of  those  parishes  to  keep  it  in  repair, 
no  indictment  can  be  supported  against  the  latter  for  not  repairing  it, 
it  not  concerning  the  public. — Bex  v.  Bichards,  8  T.  R.  634 ;  5  R.  B. 
489. 

A  road  was  sot  out  by  inclosure  commissioners  in  an  award  as  a 
private  way  to  be  repaired  for  all  time  by  certain  private  persons. 
User  by  the  public  of  the  road  was  proved  sufficient  to  establish  a 
dedication  to  the  public  prior  to  the  General  Highway  Act,  1835,  and 
consequently  a  liability  on  the  parish  to  repair.  Held,  that  the  fact 
that  the  road  was  originally  set  out  under  the  award  as  a  private  road, 
and  repairable  by  private  individuals,  did  not  prevent  its  afterwards 
becoming  a  public  highway  and  repairable  by  the  parish,  and  that 
therefore  the  parish  were  liable  for  non-repair. — B.y.  Bradfi€ld{lS74), 
22  W.  R.  693;  43  L.  J.  M.  C.  155;  L.  R.  9  Q.  B.  552;  30  L.  T.  700. 

1832 

Bedication  to  the  Public. — On  indictment  for  encroaching  on  a 
public  highway,  it  appeared  that  in  1771  commissioners  under  an 
inclosure  Act  had  been  empowered  to  set  out  public  and  private  roads, 
the  former  to  be  repaired  by  the  township,  the  latter  by  such  persons 
as  the  commissioners  should  direct.  The  public  roads  were  to  be 
60  feet  wide  between  the  fences.  The  commissioners  in  their  award 
described  a  road  as  private,  and  8  yards  wide ;  but  in  setting  it  out  a 
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space  of  60  feet  was  left  between  the  fences,  and  they  directed  both  the 
public  and  private  roads  to  be  repaired  by  the  township.  The  centre 
only  of  the  60  feet  was  ordinarily  used  as  a  carriage  road,  and  the 
township  repaired  it.  The  space  said  to  be  encroached  upon  was  at  the 
side  of  this  road,  and  there  was  a  diversity  of  evidence  as  to  the  use  made 
of  this  space  by  the  public  and  its  condition  since  the  time  of  the  award. 
Held,  that  the  commissioners  had  exceeded  their  authority  in  awarding 
that  private  roads  should  be  repaired  by  the  township ;  but  that  on  the 
whole  of  this  evidence  it  was  a  proper  question  for  the  jury  whether  or 
not  the  road  in  question,  though  originally  intended  to  be  private,  had 
been  dedicated  to  and  adopted  by  the  public.  Semble,  per  Lord 
Tenterden,  C.  J.,  that  when  a  road  runs  through  a  space  of  50  or 
60  feet  between  enclosures  set  out  by  Act  of  Parliament,  it  is  primd 
facie  to  be  presumed  that  the  whole  of  that  space  is  public,  though  it 
may  not  all  be  used  or  kept  in  repair  as  a  road. — Bex  v.  Wright, 
3  B.  &  Ad.  681 ;  1  L.  J.  M.  C.  79. 

After  such  a  user  of  a  road  as  amounts  to  evidence  of  a  dedication  to 
the  public,  an  act  of  adoption  by  the  parish  is  not  necessary  in  order  to 
cast  on  the  parish  the  obligation  to  repair  it ;  and  therefore,  when  a 
road  originally  laid  out  as  an  occupation  road  under  an  enclosure  Act 
had  been  used  by  the  public : — Held,  that  the  parish,  without  any  act 
of  adoption  on  their  part,  were  liable  to  keep  it  in  repair.— i?.  v.  Horley 
(1863),  11  W.  R.  433 ;  8  L.  T.  382. 

1836 

Bedaration  by  Justices. — ^By  an  Act  for  inclosing  lands  in  several 
panshes  and  townships,  it  was  directed  that  the  allotments  to  be  made 
in  respect  of  certain  messuages,  &c.  should  be  deemed  part  and  parcel 
of  the  townships  respectively  in  which  the  messuages,  &c.  were  situate. 
And  the  commissioners  under  the  Act  were  directed,  in  their  award, 
to  make  such  orders  as  they  should  think  necessary  and  proper  con- 
cerning all  public  roads,  *'  and'in  what  township  and  parish  the  same 
are  respectively  situate,"  and  by  whom  they  ought  to  be  repaired.  The 
commissioners  by  their  award  directed  that  there  should  be  certain 
roads.  One  of  these,  called  the  Sandtoft  Road,  passed  between  new 
allotments.  The  road  was  ancient.  The  part  of  the  common  over 
which  it  ran  before  the  award  was  in  the  township  of  H.,  and  the  road 
was  still  in  that  township  unless  its  situation  was  changed  by  the  local 
Act  and  the  award.  The  new  allotments  on  each  side  were  declared 
by  the  award  to  be  in  other  townships  than  H.  The  award  did  not  say 
in  what  townships  the  road  was  situate,  nor  by  whom  it  was  repair- 
able. Held,  that  the  Act,  by  changing  the  local  situation  of  the  allot- 
ments, did  not  as  a  consequence  change  that  of  the  adjoining  portions 
of  road,  and  therefore  that  the  road  in  question  continued  to  be  in  H. 
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Held,  by  Lord  Denman,  C.  J.,  that,  where  the  herbage  of  a  road  be- 
comes vested,  by  the  General  Inclosure  Act  (41  Geo.  3,  c.  109),  s.  11, 
in  the  proprietors  of  allotments  on  each  side,  no  presumption  arises 
that  the  soil  itself  belongs  to  such  proprietors.  Heldy  further,  by  the 
whole  Court,  that,  under  sect.  9  of  the  General  Inclosure  Act,  a  road 
continued,  as  well  as  a  road  newly  made,  under  the  award  of  commis- 
sioners of  inclosure,  must  be  declared  by  justices  in  special  sessions  to 
be  fully  completed  and  repaired  before  the  inhabitants  of  the  district 
can  be  indicted  for  not  repairing  it. — Rex  v.  Hatfiddy  4  A.  &  E.  156. 

1864 

Transfer  of  Liability  to  Acyoining  Township.— -"Where  commis- 
sioners under  an  inclosure  Act  for  township  A.  set  out  an  old  road  be- 
longing to  township  B.  of  an  increased  width,  and  directed  it  to  be 
repaired  in  future  by  A.,  without  any  dispute  as  to  boundary,  so  as  to 
give  them  jurisdiction  to  alter  or  settle  it : — ffeldy  that  this  award  was 
of  no  avail  to  shift  the  liability  to  repair  the  road  from  B.  to  A. — R,  v. 
Nether  Ilallamy  3  C.  L.  R.  94;  6  Cox,  C.  0.  435. 

1860 

Alteration  of  Old  Bead. — An  ancient  public  bridle- way  passed  in 
part  through  old  inclosures,  but  as  to  the  greater  part  over  common 
unindosed  lands.  Commissioners  under  an  inclosure  Act  set  out  the 
road  as  **  one  public  bridle  road  and  private  carriage  road"  for  par- 
ticular persons  named,  and  to  be  kept  in  repair  by  them,  and  it  was  set 
out  to  be  thirty  feet  in  width.  Before  the  inclosure  the  road  varied 
much  in  width,  being  much  more  than  thirty  feet  in  some  places,  between 
old  inclosures,  and  being  undefined  in  the  parts  where  it  passed  over 
the  unindosed  lands.  No  order  of  justices  for  stopping  or  diverting 
the  old  road  was  ever  obtained,  nor  any  certificate  of  justices  that  the 
new  road  was  suffidently  made.  Held,  that  the  old  road  had  not  been 
stopped  or  diverted,  and  therefore  nefther  an  order  nor  certificate  of 
justices  was  necessary ;  and  that  the  liability  of  the  parish  to  repair 
the  road,  as  a  bridle  road,  was  not  extinguished  by  the  awaxd. — B.  v. 
Crickladey  14  Jur.  690;  14  Q.  B.  735;   19  L.  J.  M.  C.  169. 

Upon  the  trial  of  an  indictment  for  the  non-repair  of  a  public 
carriage  road,  it  appeared  that  Inclosure  Commissioners,  by  their 
award  made  in  1840,  set  out  a  public  highway  which  ran  in  the  same 
track  as  and  included,  but  straightened  and  widened,  an  andent  high- 
way. The  indicted  road  passed  through  allotable  land  on  both  sides  of 
it,  except  that  on  one  side  in  one  part  there  was  an  old  indosure.  The 
parish  had  repaired  the  road  both  before  and  after  the  award.  No 
steps  had  been  taken  by  the  commissioners  for  putting  the  road  into 
complete  repair,  pursuant  to  statute  41  Geo.  3,  c  109,  s.  9,  and  there 
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never  had  been  any  declaration  by  justices  at  their  special  sessions 
that  the  road  had  been  fully  and  sufficiently  formed,  completed,  and 
repaired.  Held,  that  the  parish  was  not  liable  in  respect  of  the  non- 
repair of  the  road.— iJ.  v.  East  ffagboume  (1859),  5  Jur.  (N.  S.)  346  ; 
1  Bell,  C.  C.  135 ;  28  L.  J.  M.  C.  71. 

1877 
Boflervation  of  Mines  to  Lord  of  Manor— Effeot  upon  As- 

fignees.— The  Lanchester  Indosore  Act,  1773,  for  dividing  and 
inclosing  Lanchester  Common  and  making  roads  over  it,  reserved  to 
the  lord  of  the  manor  all  mining  rights  and  large  powers  for  working 
the  mines.  Held,  that  no  reservation  or  power  could  justify  the  lord 
of  the  manor  working  the  mines  in  such  a  way  as  to  injoire  the  roads, 
or  to  render  them  in  any  way  less  useful  to  the  public. — Benfieldaide 
Local  Board  v.  ConseU  Iron  Co,,  26  W.  R.  114;  47  L.  J.  Ex.  491 ; 
3  Ex.  D.  54 ;  38  L.  T.  530. 

1813 

Immemorial  Usage. — Upon  the  trial  of  an  indictment  for  not  re- 
pairing a  highway,  which  it  is  alleged  the  defendant  is  bound  to 
repair  raiione  tenurce  an  award  made  under  a  submission  by  a  former 
tenant  for  years  of  the  premises  can  neither  be  received  as  an  adjudi- 
cation, the  tenant  having  no  authority  to  bind  the  rights  of  his 
landlord,  nor  as  evidence  of  reputation,  being  post  litem  motam. — Bex  v. 
Cotton,  3  Camp.  444 ;  14  E.  R.  780. 

An  indictment  for  non-repair  of  a  road  or  bridge  on  a  liability 
ratione  tenurce  cannot  be  sustained  where  it  appears  that  the  tenement 
on  which  the  liability  is  charged  originated  within  time  of  legal 
memory.  On  such  an  indictment  parishioners  are  admissible  witnesses 
for  the  prosecution.— -Rca;  v.  Hayman  (1829),  M.  &  M.  401 ;  31  B.  B. 
742. 

Whetiier  a  liability  to  repair  a  highway  ratione  tenurce  must  be  imme- 
morial— qucere.  Per  Lord  Denman,  0.  J.,  there  may  possibly  be  cases 
where  it  need  not.  On  an  indictment  charging  a  party  with  a  liability 
to  repair  a  highway  ratione  tenurce,  the  defendant  gave  in  evidence  an 
ancient  deed  between  certain  inhabitants  of  the  parish  and  the  former 
owner  of  his  land,  whereby  the  former  gave  to  the  latter  that  land  in 
consideration  of  his  repairing  an  existing  highway ;  the  grantee  cove- 
nanted to  repair  it,  and  it  was  stipulated  that,  if  through  his  neglect 
to  repair,  the  parish  were  indicted,  there  should  be  a  right  of  re-entry 
and  the  agreement  should  be  void.  Held,  that  this  deed  did  not 
constitute  a  liability  ratione  tenurce  if  any  could  be  created  after  the 
time  of  legal  memory.— i?.  v.  Beeby  (1839),  8  L.  J.  M.  C.  38. 

Evidence  of  reputation  is  not  admissible  to  show  a  liability  in  the 
occupiers  of  land  to  repair  a  road  ratione  tenurce, — B»  v.  Wavertree 
(1841),  2  M.  &  Bob.  353. 


Digitized  by 


Google 


496  REPAIR  (of  highways). 

On  indictment  (November,  1842)  for  non- repair  of  a  highway, 
alleging  liability  rations  tenurce,  it  appeared,  by  special  verdict,  that 
defendant  held  lands  adjoining  the  sea ;  that  an  ancient  highway  had 
passed  over  the  said  lands,  and  that  from  time  immemorial,  except  as 
after  mentioned,  defendant  and  those  whose  estate,  &c.,  had  restored  and 
repaired  so  much  of  the  way  as  passed  over  the  said  lands ;  that  the 
sea  had  from  time  to  time  encroached  upon  the  said  highway,  so  that  a 
portion  of  the  land  over  which  it  went  was  covered  by  the  sea  and 
impassable,  wherefore  defendant  and  his  predecessors  had  from  time  to 
time  gradually  removed  the  said  highway  and  appropriated  other  parts 
of  the  lands  for  the  site  thereof,  so  that  the  public  had  the  uninter- 
rupted use  of  it ;  and  that  the  said  road  had  always  been  repaired  by 
defendant  and  his  predecessors  as  or  in  lieu  of  so  much  of  the  said 
ancient  highway:  that  the  portion  of  way  now  alleged  to  be  out  of  repair 
was  part  of  the  said  ancient  highway  so  passing  over  the  said  lands 
and  used  by  the  public  as  aforesaid,  though  passing  over  a  different 
part  of  such  lands  from  that  formerly  occupied  by  fhe  road  and  since 
by  the  sea ;  that  in  March,  1842  (before  the  preferring  of  the  indict- 
ment), the  sea  encroached  upon  the  part  of  said  road  now  complained 
of  as  out  of  repair,  and  rendered  it  ruinous,  &c.,  as  in  the  indictment 
stated,  and  that  defendant  had  not  restored  the  same,  but  a  portion 
thereof  has,  ever  since  the  said  month  of  March,  had  the  earth  and 
soil  washed  away,  and  is  thereby  made  impassable ;  that  the  residue 
thereby  became,  and  is,  too  narrow  for  passage,  and  now  stands  at 
the  edge  of  a  precipitous  bank  seventy  feet  deep  and  forming  an 
angle  of  forty-five  degrees  to  the  horizon ;  and  that  it  would  cost  a 
very  great  sum  of  money  to  make  a  road  over  the  space  last  occupied 
by  the  said  highway.  Held,  that  defendant's  liability  had  ceased ;  and, 
the  quarter  sessions  having  given  judgment  for  the  Crown  upon  the 
special  verdict,  this  Court  reversed  the  judgment. — B,  v.  Bamber 
(1843),  5  a  B.  279 ;  D.  &  M.  367 ;  13  L.  J.  M.  C.13 ;  8  Jur.  309. 

The  defendant  B.  was  indicted  for  the  non-repair  of  a  highway 
which,  it  was  alleged,  he  was  liable  to  repair  ratione  tenurce.  Evidence 
was  given  of  the  conviction  of  one  W.  S.,  a  former  owner  and  occupier 
of  the  lands  in  respect  of  which  the  liability  was  said  to  arise,  for 
the  non-repair  of  the  same  highway,  showing  that  W.  S.  had  pleaded 
guilty  to  a  presentment  against  him  alleging  his  liability  to  repair  the 
said  highway.  Repairs  by  occupiers  of  the  said  lands  subsequent 
to  this  conviction  were  also  proved;  and  evidence  was  given  that 
the  defendant  B.  purchased  these  lands  after  public  notice  of  the 
liability  to  repair  the  highway,  and  that  he  is  now  the  owner  and 
occupier  of  the  same.  Held,  by  all  the  judges,  that  there  was  evidence 
to  go  to  the  jury  of  immemorial  usage  and  liability  ratione  tenurm. 
Hdd,  by  Piatt,  B.,  that  the  immemorial  usage  was  not  conclusively 
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estabUsheiL     Semhle,  that  the  conviction  of  W.  S.  was  an  estoppel. — 
B.  V.  Blakemore {1S62).  16  Jur.  154 ;  2  Den.  C.  0. 410;  21  L.  J.  M.  0. 60. 

1902 
New  Bead  in  place  of  Old— Obligation  to  repair.— In  the  year 
1773,  O.  was  the  owner  of  lands  now  comprised  in  the  plaintiffs' 
district,  through  which  there  passed  an  old  highway.  O.  desired  to 
stop  up  and  enclose  this  highway,  and  in  due  course  received  licence 
to  do  so  on  his  undertaking  to  make,  as  he  did,  upon  his  own  land 
another  road  in  lieu  of  the  old  road  **  as  fit  for  horses,  carts,  carriages, 
and  foot  passengers  to  pass  and  repass,"  and  on  his  undertaking  that 
he  and  his  heirs  would  keep  the  substituted  road  in  repair.  The  defen- 
dant was  the  owner  and  occupier  of  part  of  the  lands  formerly  held  by 
O.,  and  the  plaintiffs  desired  to  make  him  liable  for  the  repair  of  the 
road.  Heldf  that  the  defendant  was  liable  ratiane  tentirct  as  being  an 
assign  of  0.,  and  that  he  was  none  the  less  liable  because  he  was  the 
assign  of  part  only  of  such  land. — Eeher  Urban  Council  v.  Marks,  50 
W.  R.  330;  71  L.  J.  K.  B.  309;  86  L.  T.  222 ;  66  J.  P.  243. 

1890 

Owner  indicted— Character  of  Bead  altered.— An  indictment  for 
the  non-repair  of  a  highway  will  not  lie  against  the  owner  of  lands 
the  tenure  of  which  carries  with  it  the  burden  of  repairing  the  high- 
way ;  the  occupier  of  such  lands  being  the  only  person  against  whom 
such  an  indictment  will  lie.  Where  a  highway  becomes  repairable  by 
trustees  under  a  turnpike  Act,  the  common-law  liability  to  repair  such 
highway  (whether  such  liability  rests  with  the  inhabitants  of  the  parish 
in  which  the  highway  is  situate  or  with  an  individual  ratione  tenurce) 
continues,  in  the  absence  of  any  enactment  to  the  contrary,  so  long  as 
the  highway  remains  similar  in  character  to  what  it  was  up  to  the  time 
of  the  passing  of  the  turnpike  Act.  If,  however,  the  highway  is  so 
altered  in  character  by  the  trustees,  under  the  powers  conferred  upon 
them  by  the  turnpike  Act,  as  to  destroy  what  was  the  old  highway, 
the  common-law  liability  is  put  an  end  to  by  operation  of  law. — B.  v. 
Barker,  17  Cox,  C.  C.  26;  59  L.J.  M.  C.  105;  25  Q.  B.  D.  213;  62 
L.  T.  578  (C.  C.  R.) ;  54  J.  P.  615. 

1898 

HighwayB  repairable  Batione  Tennrse — Owner  and  Occu- 
pier.— Sect.  25,  sub-sect.  2,  of  the  Local  Government  Act,  1894,  pro- 
vides that  **  where  a  highway  repairable  raiione  tenures  appears  .... 
not  to  be  in  proper  repair,  and  the  person  liable  to  repair  the  same 
fails  ....  to  place  it  in  proper  repair,  the  district  council  may  place 
the  highway  in  proper  repair,  and  recover  from  the  person  liable  to 
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repair  the  higlrway  the  necessary  expenses  of  so  doing."  Held,  that 
the  owner  of  the  lands  is  not  **  the  person  liable  to  repair  "  within  the 
meaning  of  this  sub-section,  and  that  therefore,  when  the  district 
connoil  place  in  repair  a  highway  repairable  ratione  tenurce,  they  can- 
not under  this  sub-section  recover  the  expenses  of  so  doing  from  the 
owner,  as  the  liability  for  such  repairs  is — ^as  it  was  before  the  passing 
of  the  Act — upon  the  occupier,  and  not  upon  the  owner. — Cuckfield 
Rural  Council  v.  Goring,  78  L.  T.  530;  67  L.  J.  Q.  B.  539;  1  a  B. 
865 ;  46  W.  R.  541 ;  62  J.  P.  358.  Afifirmed,  Daventry  District  Council 
V.  Parker,  69  L.  J.  Q.  B.  105;  48  W.  R.  68 ;  [1900]  1  Q.  B.  1 ;  81 
L.  T.  403;  63  J.  P.  708  (0.  A.). 

1898 
Stile  and  Public  Footpath— Liability  to  repair  Batione 
Tennrsd. — The  defendant  was  the  yearly  tenant  of  a  farm  through 
which  there  was  a  public  pathway.  At  one  point  in  its  course  there 
was  a  stone  stile  with  stone  steps,  some  of  which  had  been  worn  away 
by  time  and  use.  In  crossing  this  stile  the  plaintiff  slipped  on  one  of 
the  steps  and  broke  his  leg.  It  was  proved  on  behalf  of  the  plaintiff 
that  the  defendant's  predecessor  in  possession  (who  was  also  owner) 
had  done  repairs  to  the  path  and  stile,  and  there  was  also  evidence 
that  previous  occupiers  had  done  some  repairs,  and  the  defendant  also 
had  done  something,  but  none  of  the  repairs  were  considerable.  There 
was  no  evidence  that  the  parish  had  ever  reptured  or  required  any 
occupier  to  repair.  Held,  that  a  few  trifling  repairs  for  his  own 
benefit  did  not  impose  upon  the  defendant  the  duty  of  continuing  such 
repair  for  the  benefit  of  others,  and  that  there  was  not  sufficient  evi- 
dence to  warrant  the  conclusion  that  the  defendant  was  liable  to  repair 
ratione  tenures,  Qucere,  if  an  action  will  lie  at  the  instance  of  a  private 
person  against  one  liable  to  repair  ratione  tenures  in  respect  of  non- 
repair.—/JwruiZe  V.  Hearle,  78  L.  T.  561  ;  67  L.  J.  Q.  B.  741 ;  2  Q-  B. 
83;  46W.  R.  619. 

1823 

Lessor  of  Tithes.— The  Court  of  King's  Bench  will  not  grant  a 
mandamus  commanding  justices  of  the  peace  to  do  that  which  Tnay 
render  them  liable  to  an  action.  Quaere,  whether  a  parson  who  lets 
his  tithes  from  year  to  year  to  the  occupiers  of  the  lands  respectively 
whereon  they  are  produced  is  liable  to  be  rated  to  the  repair  of  the 
highways.— iJeaj  v.  Buckinghamshire  JJ.,  1  B.  &  0.  485 ;  2  D.  &  R.  689. 

1871 
Adjoining  Owner— Expenses  of  paving  Street— In  1816  a  street 
was  set  out  in  the  township  of  H.  by  a  private  owner  in  his  own  land 
connecting  two  other  streets  which  were  common  and  public  highways. 
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It  was  never  paved  and  completed,  but  was  passable  for  carriages  in 
1819,  and  has  been  open  to  and  used  by  the  public  ever  since.  By  a 
local  Act  of  1768  trustees  were  appointed  for  H.,  who  should  have 
direction  over  all  streets,  &c.,  for  paving  or  repairing,  &c.  the  same. 
This  was  repealed  in  1823  by  4  Geo.  4,  c.  90,  which  also  created 
trustees  for  H.,  who  were  to  have  charge  over  streets,  &c. ;  to  have 
power  to  cause  present  and  future  streets  to  be  paved,  &c. ;  and  to 
declare  new  streets,  completed  to  their  satisfaction,  public,  and  there- 
after to  be  repaired  at  the  expense  of  the  trustees ;  or  to  pave,  &c. 
streets  now  or  hereafter  set  out  on  private  proi)erty,  and  open  to  the 
public  for  three  successive  years  at  the  expense  of  the  owners  of  pre* 
miaes  adjoining,  which  streets  afterwards  were  to  be  deemed  public. 
In  1851,  by  a  provisional  order  of  the  General  Board  of  Health,  con- 
firmed by  Act  of  Parliament,  H.  was  created  a  district  for  the  purposes 
of  the  Local  Board  of  Health  Act,  1848.  This  street  was  never 
declared  or  made  public  by  the  trustees  under  the  Act  of  1823,  nor 
were  any  steps  taken  to  dedicate  it  under  6  &  6  Will.  4,  c.  60.  It  had 
never  been  repaired  by  any  of  the  above  trustees,  or  by  the  appellant, 
or  in  any  way  by  the  parish.  Held,  that  it  was  a  highway  repairable 
by  the  inhabitants  at  large,  inasmuch  as  it  was  dedicated  to  and 
adopted  by  the  public  before  1823,  and  that  no  Act  since  that  date  con- 
tains such  retrospective  power  as  would  extinguish  it  as  such. — IIir$t 
V.  Hali/ax  Local  Board,  19  W.  R.  279;  40  L.  J.  M.  0.  43;  L.  R.  6 
a  B.  181. 

By  a  Birkenhead  Local  Act  of  1838,  commissioners  are  required  to 
cause  all  such  parts  of  the  streets,  ways  or  places  within  the  said  town- 
ship, not  being  public  or  common  highways,  which  are  now  in  the  esti- 
mation of  the  commissioners  fully  built  upon  but  not  sufficiently  paved 
or  put  in  good  condition,  and  all  such  streets,  ways  or  places  as  are  now 
making  or  may  hereafter  be  made  within  the  said  township,  although 
not  fully  built  upon,  to  be  made,  paved,  and  cleansed  as  to  the  com- 
missioners shall  seem  necessary,  the  expenses  to  be  paid  by  the 
frontagers.  Defendant  occupied  a  house  in  a  street  formed  about 
seventeen  years  ago  and  ever  since  used  by  the  public.  Held,  that 
defendant  was  liable  to  contribute  to  the  making  and  sewering  of 
this  street  lately  resolved  upon  by  the  commissioners. — Birkenhead 
Improvement  CommissionerB  v.  Sansom  (1876),  34  L.  T.  175;  40  J.  P. 
406. 

1869 

To  keep  up  Fences. — Where  in  a  suit  for  specific  performance  it 
appears  that  a  covenant  has  been  entered  into  by  a  former  purchaser 
of  the  property  for  himself,  his  appointees,  heirs,  and  assigns  (to  the 
intent  that  it  diould  run  with  the  land),  '^ith  the  owners  and  occupiers 
for  the  time  being  of  certain  adjoining  lands,  at  all  times  thereafter,  at 
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his  and  their  expense,  to  make  and  maintain  the  boundary  fences 
betv7een  the  lands  and  abutting  on  a  road  (afterwards  made),  the 
question  of  the  obligation  being  binding  on  a  future  purchaser  is  too 
doubtful  to  admit  of  the  title  being  forced  upon  him.  Semble,  there  is 
no  general  law  imposing  the  obligation  on  the  owner  or  occupier  of 
lands  abutting  on  a  public  road  to  keep  up  the  tences.—PoUer  v. 
Parry,  7  W.  R.  182. 

1806 
On  Bemoval  of  Encroaohments.— If  there  has  been  an  encroach- 
ment on  the  highway,  and  the  person  removes  it  and  repairs  that  part 
of  the  highway  which  was  injured  by  the  encroachment  once,  and  then 
leaves  it  to  the  trustees  or  parish  to  repair  in  future,  he  shall  not  be 
liable  in  future.  But  if  the  proprietor  of  the  adjoining  land  has  for 
any  length  of  time  repaired,  it  is  evidence  of  his  liability,  unless  he 
gives  positive  evidence  of  encroachment. — Bex  v.  Skinner,  5  Esp.  219. 

1881 
Street  not  repairable  by  Inhabitants  at  large.— Sects.  150  and 

162  of  the  Public  Health  Act,  1875,  are  not  correlative.  In  order  that 
a  local  authority  may  declare  a  street,  not  repairable  by  the  inhabi- 
tants at  large  of  their  district,  to  be  a  highway  so  that  it  may  become 
repairable  by  such  inhabitants,  it  is  necessary  that  each  of  the  works 
specified  in  sect.  152  of  the  Public  Health  Act,  1875,  shall  at  the  time 
of  declaration  have  been  executed  upon  the  street  to  the  satisfaction  of 
such  authority.  Local  authorities  have  not  under  sect.  152  any  dis- 
cretion as  to  which  of  the  works  mentioned  in  the  section  they  will 
require  to  be  executed.  Their  discretion  is  limited  to  their  being  satis- 
fied with  the  efficiency  of  each  description  of  work  when  done.  Semhle^ 
that  kerbing]a  road  does  not  answer  the  requirements  in  sect.  152  that 
the  road  mujst  be  flagged — ** flagged"  meaning  paved  with  flagged 
stones.  Obiter,  that  wooden  paving  does  not  come  within  the  meaning 
of  any  of  the  requirements  of  the  section. — AU.-Gen.  v.  Bidder,  47 
J.  P.  263. 

1888 

Hain  Soad— Liability  of  Frontagers  to  repair  Footways.— A 

local  Act  passed  in  1871  gave  a  corporation  power  at  any  time  and  from. 
time  to  time  to  order  that,  if  in  any  street  (whether  or  not  a  highway 
repairable  by  the  inhabitants  at  large)  there  was  not  a  properly  payed, 
asphalted,  or  flagged  footway  on  each  side,  the  owners  or  occupiers  of 
buildings  or  lands  in  the  street  should  make  a  footway  or  pathways  at 
their  own  expense  along  their  respective  frontages,  and  provided  that 
if  they  made  default  in  so  doing  the  corporation  might  at  any  time  and 
from  time  to  time  execute  the  works  and  recover  the  expenses  thoeof 
from  such  frontagers.    Held,  upon  the  principle  laid  down  in  Ashton^ 
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under-Lyme  Corp,  y.  Fugh  (77  L.  T.  583 ;  1  Q.  B.  45),  that  this  pro- 
Tision  in  the  local  Act  as  to  the  liability  of  frontagers  to  make  up 
the  footways  is  not  repealed  by  sect.  149  of  the  Public  Health  Act, 
1873,  or  by  sect.  11  of  the  Local  Government  Act,  1888.  Held,  also, 
that  although  under  this  proyision  of  the  local  Act  the  frontagers  can 
be  required  to  make  a  footway  where  none  exists,  there  is  no  oon* 
tinuing  obligation  upon  them  as  to  such  footways  when  once  made, 
and  they  cannot  be  called  upon  to  contribute  towards  the  expenses  of 
repairing  or  modernising  existing  footways. — Lodge  v.  Huddersfield 
Carp.  (No.  1),  78  L.  T.  422;  67  L.  J.  Q.  B.  568;  1  Q.  B.  847; 
62  J.  P.  387.  Affirmed  on  facts,  67  L.  J.  Q.  B.  571 ;  1  a  B. 
859;  62  J.  P.  515  (C.  A.). 

An  appeal  lies  to  the  Court  of  Appeal  from  a  decision  of  the  Queen's 
Bench  Diyision  upon  a  case  stated  under  sect.  1 1  of  the  Quarter  Sessions 
Act,  1849,  notwithstanding  that  judgment  has  been  entered  by  the 
Court  of  Quarter  Sessions  in  conformity  with  the  decision  before  the 
hearing  of  the  appeal. — Lodge  y.  Huddersfield  Corp,  (No.  2)  {Bupra)^ 
67  L.  J.  Q.  B.  571  (C.  A.). 

1874 

Under  Special  Agreement— A  gas  company  agreed  with  a  high- 
way board  that,  in  consideration  of  the  board  allowing  them  to  open  a 
certain  highway  under  the  control  of  the  board  for  the  purpose  of 
laying  down  their  pipes,  they  would  pay  to  the  board  a  certain  sum  per 
yard  of  road  so  opened,  and  would  make  good  the  surface  of  the  road. 
On  demurrer  to  a  declaration  for  a  breach  of  this  agreement : — Held, 
(1)  That  as  the  plaintiffs  could  haye  prevented  the  laying  down  of  the 
pipes,  and  were  themselves  liable  to  keep  the  road  in  repair  after  the 
defendants  had  left  it,  there  was  a  good  consideration  moving  from  the 
plaintiffs  to  support  the  agreement ;  and  (2)  that  the  agreement  did 
not  necessarily  contemplate  the  indictable  offence  of  blocking  up  the 
highway,  and  was  therefore  not  illegal.  Semhle,  that  if  the  agreement 
had  involved  the  commission  of  an  indictable  offence,  the  defendants 
could  not  have  set  this  up  as  a  defence  to  the  action. — Edgwart  High" 
way  Board  v.  Harrow  Disirid  Oas  Co,,  23  W.  E.  90;  44  L.  J.  Q.  B. 
1 ;  L.  E.  10  Q.  B.  32 ;  31  L.  T.  402. 

1812 

Under  Partionlar  Statutes— Transfer  of  Liability.-^Where  the 
burthen  of  repairing  a  highway  is  transferred  by  a  public  Act  of 
Parliament  from  the  parish  to  other  i)er8on8,  if  the  parish  be  indicted 
for  not  repairing  this  highway,  there  is  no  occasion  for  a  special  plea 
stating  who  are  bound  to  repair  it,  but  the  exemption  may  be  taken 
advantage  of  under  the  general  issue  of  **  Not  Gxdlty."  Although  a 
statute  enacts  that  the  paving  of  a  particular  street  shall  be  under  the 
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care  of  commissioners,  and  provides  a  fund  to  be  applied  to  that  pur- 
pose, and  another  statute  passed  for  paying  the  streets  of  the  pariah 
contains  a  clause  that  it  shall  not  extend  to  the  particular  street,  l^e 
inhabitants  of  the  parish  are  not  exempted  from  their  common-law 
liability  to  keep  that  street  in  repair. — Bex  v.  St.  George,  Hanover 
Square,  3  Camp.  222 ;  13  R.  R.  792. 

1849 
Proceedings  to  Enforce— Validity.— By  statute  12  Geo.  2» 
A.D.  1725,  and  subsequent  local  Acts,  the  Riyer  Dun  Company  were 
required  to  make  a  road  in  the  township  of  T.  at  least  seyen  yards 
wide,  and  to  keep  the  same  in  repair,  and  were  made  liable  to  be  in- 
dicted for  neglect  in  repairing  the  same,  and  they  were  empowered  to 
take  two  tolls  of  one  penny  each  to  be  applied  to  the  making  and 
repairing  of  the  road.  Statute  55  Q^o.  3,  c.  65,  obliged  the  defendants, 
the  Sheffield  Canal  Company,  to  purchase  the  interest  of  the  Dun 
Company,  and  gaye  them  the  two  tolls  of  one  penny  each,  and  made 
them  liable  to  repair  the  road  and  indictable  for  non-repair  thereof. 
The  Dun  Company  had  repaired  the  road  to  the  extent  of  twelye  yards 
wide  from  the  time  when  it  was  made  till  1817,  when  their  interest  was 
purchased  by  the  defendants ;  and  after  that  period,  the  defendants. 
The  township  of  T.  contributed  statute  duty  till  statute  5  &  6  Will.  4, 
c.  50,  but  had  since  refused.  The  costs  of  repairing  the  road  since  1817 
exceeded  the  amount  of  the  tolls  receiyed  during  the  same  period. 
Eeldy  that  the  defendants  were  by  statute  liable  to  be  indicted  for  non- 
repair of  the  road  to  the  width  of  twelye  yards,  but  that  they  were  not 
liable  ratione  tenurce  in  respect  of  the  lands  in  their  possession  con- 
nected with  the  nayigation,  which  statute  55  Geo.  3,  c.  65,  obliged  them 
to  purchase  from  the  Dun  Company. — B,  v.  Sheffield  Canal  Co,,  14  Jur. 
170;  13  Q.  B.  913;  4  New  Sess.  Cas.  25;  19  L.  J.  M.  C.  44. 

1870 

Order  of  Jnstioes— Concliudyeness  of.— The  justices  haye  no  juris- 
diction under  sect.  18  of  25  &  26  Yict.  c.  61  to  order  a  highway  board  to 
repair  a  highway  if  the  waywarden  of  the  parish  deny  the  fact  that 
such  road  is  a  highway ;  and  although  the  denial,  if  not  made  bondfide^ 
will  not  oust  their  jurisdiction  if  they  are  satisfied  that  the  road  is 
really  a  highway,  yet  their  decision  that  the  denial  is  not  made  bond 
fide  is  not  conclusiye  and  may  be  reviewed  by  this  Court. — R,  y.  OdtU^ 
21  L.  T.  556. 

An  order  of  magistrates,  under  34  Q«o.  3,  c.  64,  for  dividing  a  road 
lying  partly  in  one  parish  and  partly  in  another  by  a  transverse  line 
for  the  purpose  of  repair,  such  order  pursuing  the  form  given  by  that 
statute,  is  conclusive  as  to  the  liability  of  each  parish  to  repair  the 


Digitized  by 


Google 


EEPAiK  (of  highways).  603 

portions  of  road  respectively  allottod  to  them.  And  it  is  not  open  to 
either  parish,  on  an  indictment  for  the  non-repair  of  the  portion  so 
allotted,  to  impeach  the  jurisdiction  of  the  magistrates  by  producing 
evidence  to  prove  that  no  part  of  the  road  ever  was  within  such  parish. 
—B.  v.  Bickltng  {1U5),  14  L.  J.  M.  C.  177  ;  7  Q.  B.  880;  2  New  Sess. 
Cas.  117;  9  Jur.  1075. 

A  large  parish  consisted  of  two  townships,  G.  and  H.,  each  of  which 
had  immemorially  repaired  the  highways  situate  within  it  separately, 
and  also  of  a  tract  called  **  the  Marsh,"  over  which  formerly  there 
were  no  roads,  and  which  was  surrounded  on  three  sides  by  G.  and  on 
the  fourth  by  a  sea-bank  dividing  it  from  a  salt  marsh  anciently  over- 
flowed by  the  sea.  Before  the  passing  of  an  inclosure  Act,  the  land- 
owners in  G.  and  H.  had  rights  of  common  over  **  the  Marsh."  Under 
the  inclosure  Act,  commissioners  set  out  a  pubHc  and  also  a  private 
road  in  **the  Marsh,"  and  awarded  allotments  on  one  side  of  the  said 
roads  in  respect  of  the  commonable  messuages,  &c.  in  G.,  and  on  the 
other  side  in  respect  of  those  in  H.  **  The  Marsh  "  was  situate  at  the 
opposite  extremity  of  the  parish  to  H.,  and  no  part  of  it  being  nearer 
than  ten  miles.  No  repairs  were  ever  done  by  G.  or  H.  on  the  public 
road;  nor  on  the  private  road  till  1814,  when  the  surveyors  of  G.  and 
H.  agreed  to  divide  both  the  roads  transversely,  and  that  one  portion 
should  be  maintained  by  G.  and  the  other  portion  by  H.  On  an  appeal 
against  an  order  of  justices,  under  5  &  6  Will.  4,  c  60,  s.  68,  dividing 
the  roads  transversely  according  to  the  agreement,  the  sessions  confirmed 
the  order.  On  a  case  finding  the  above  facts,  the  Court  of  Queen's 
Bench  quashed  the  order  of  sessions  as  being  made  without  jurisdic- 
tion. The  proviso  in  sect.  58  of  5  &  6  Will.  4,  c.  50,  applies  only  to  cases 
where  a  boundary  line  runs  along  a  highway  and  when  the  liability  to 
repair  is  not  at  common  law  but  roHone  tenured  or  clatMurce, — B.  v. 
Perkins  (1849),  19  L.  J.  M.  0.  105 ;  14  a  B.  229 ;  14  Jur.  362. 

1884 

Appeals  against  Orders. — Justices  at  petty  sessions  ordered  a 
highway  board  to  repair  a  highway,  and,  on  their  neglect,  ordered  it 
to  be  repaired  by  a  surveyor,  and  that  the  board  should  pay  the 
expense.  The  board,  having  never  denied  that  it  was  a  highway, 
appealed  to  quarter  sessions  denying  the  jurisdiction  of  justices,  but 
not  alleging  that  the  road  was  not  a  highway.  /TeW,  that  the  board 
were  entitled  to  appeal,  but  were  estopped  at  quarter  sessions  from 
denying  that  it  was  a  highway. — Illingtvorth  v.  Bulmer  East  Highvmy 
Board,  48  J.  P.  37  ;  62  L.  J.  Q.  B.  680. 
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(2)  Obtaining  of  Materials. 

1863 

Bight  of  Inhabitants  to  take. — ^In  an  suction  of  trespass  for  taking 
stones,  sand,  &c.  from  the  seashore,  the  defendant  pleaded  a  custom  in 
the  inhabitants  of  a  township  of  which  he  was  a  member,  and  also  a 
prescriptive  right  for  the  inhabitants  and  overseers  of  the  highways  of 
that  township  to  take  such  stones,  sand,  &c.  for  the  repair  of  the  high- 
ways. On  demurrer  the  Court  held  that  such  a  custom  was  bad,  being 
a  profit  a  prendre  in  alieno  solo  ;  and  that  the  overseers  of  the  highways 
and  the  inhabitants  of  a  township,  not  being  a  corporation,  were  not 
capable  of  taking  by  grant,  and  therefore  could  not  claim  such  right 
by  prescription. — Comtdble  v.  Nicholson,  11  W.  R.  698;  14  C.  B. 
(N.  S.)  230;  32  L.  J.  C.  P.  240. 

1862 

Trespass  by  Snrveyor. — Trespass  for  breaking  and  entering  certain 
closes  of  the  plaintiff,  and  taking  sand  therefrom.  Pleas,  setting  up 
a  right  by  prescription  for  thirty  and  sixty  years  respectively  for  the 
surveyors  of  the  parish  for  the  time  being  to  take  the  sand,  &c.  from 
the  waste  land  within  the  parish  for  the  purpose  of  repairing  the  high- 
ways : — Ileldj  bad.  Similar  pleas,  setting  up  an  immemorial  right  of 
all  persons  residing  in  the  parish  whose  office  or  duty  it  was  to  repair 
the  highways: — lleldf  bad.  Similar  pleas,  averring  that  the  waste 
land  was  between  high  and  low  water  mark : — Held,  bad. — Padwick  v. 
Knight,  22  L.  J.  Ex.  198  ;  7  Ex.  854. 

1881 

Licence  from  Magistrates.— By  5  &  6  Will.  4,  c.  50,  s.  54,  sur- 
veyors of  highways  are  empowered  "to  search  for,  dig,  and  get" 
materials  for  the  repair  of  highways  **  in  or  through  "  private  lands, 
"  such  lands  not  being  "  (among  other  things)  **  an  avenue  to  a  house," 
and  to  take  and  carry  away  such  materials.  This  provision  only  pro- 
hibits the  taking  or  digging  the  materials  from  an  avenue,  but  not  the 
carrying  them  along  it.  Where,  therefore,  surveyors  obtained  a 
licence  to  take  materials  from  a  private  field,  but  they  could  not  carry 
them  away  except  along  an  avenue : — Held,  that  they  were  entitled  to 
do  so,  for  that  the  words  "  get  through  "  did  not  mean  **  carry  along," 
but  referred  to  the  procuring  of  the  materials.— i2am«€te»  v.  YecUe$, 
29  W.  E.  628;  50  L.  J.  M.  C.  135;  6  a  B.  D.  583;  44  L.  T.  612;  45 
J.  P.  538. 

Where  the  highways  of  a  parish  are  out  of  repair,  and  the  justices 
duly  grant  a  licence  under  sect.  54  of  the  G^eneral  Highways  Act 
(5  &  6  Will.  4,  c.  50)  to  the  surveyor  of  highways,  authorizing  him  to 
dig,  get,  and  carry  away  materials  from  any  inclosed  lands  therein 
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mentioned  for  the  repair  of  sucli  highways,  such  licence  most  be  con- 
strued with  reference  to  the  state  of  things  then  existing,  and  will  not 
authorize  the  surveyor  to  take  materials  for  repairs  subsequently 
becoming  necessary. — Manvers  {Earl)  v.  Bartholomew  (1878),  27  W.  E. 
167  ;  48  L.  J.  M.  0.  3;  4  Q.  B.  D.  5;  39  L.  T.  327. 

1887 

Place  Bhould  be  Specified.— A  highway  surveyor  having  applied 
under  5  &  6  Will.  4,  c.  54,  for  an  order  to  take  materials  for  highway 
repairs  out  of  a  wood  of  H.,  the  wood  consisting  of  13  acres,  part  of  a 
larger  wood  of  100  acres,  it  was  heldy  the  order  was  bad  for  not  specify- 
ing the  part  of  the  wood  whence  the  materials  were  to  be  taken. — 
Hooper  v.  HawkiM,  51  J.  P.  246. 

1881 

Bight  to  Compen8atioXL.^By  the  operation  of  sects.  51,  53,  and  54 
of  5  &  6  Will.  4,  c.  50,  the  justices  have  power  to  make  an  order 
allowing  stones  lying  upon  inclosed  lands  to  be  gathered  for  the  repair 
of  a  highway  within  the  parish  in  which  the  lands  are  situate,  with- 
out satisfaction  being  made  for  the  value  of  the  stones. — Alres/ord 
Rural  Sanitary  AtUhority  v.  Scott,  29  W.  B.  741 ;  50  L.  J.  M.  0.  103; 
7  Q.  B.  D.  210;  45  L.  T.  73;  45  J.  P.  619. 

1811 

Sufficiency  of  Amends.— The  General  Highway  Act  (13  Geo.  3, 
c.  78),  ss.  27  and  29,  authorizing  surveyors  of  highways  to  take  and 
carry  the  refuse  stones  from  qxiarries  for  the  repair  of  the  highways, 
making  satisfaction  for  damage  done  to  the  lands  of  any  person  by 
carrying  away  the  same ;  and  directing  that,  if  the  surveyors  cannot 
agree  with  the  landowners  upon  the  amount  of  such  satisfaction,  it 
shall  he  settled  and  ascertained  by  an  order  of  Justices;  and  providing, 
further,  that  no  plaintiff  shall  recover  for  any  trespass,  &c.  if  tender 
of  sufficient  amends  be  made  before  action  brought ;  and  that,  in  case 
no  such  tender  be  made,  the  defendant,  by  leave  of  Court  before  issue 
joined,  may  pay  money  into  Court : — Held,  that,  surveyors  having 
broken  a  new  way  over  the  plaintiff's  land,  in  order  to  carry  such 
materials  for  repair,  in  a  case  where  an  old  but  circuitous  road  existed 
before,  and  having,  after  the  damage  done  and  after  an  action  of 
trespass  brought  against  them,  paid  money  into  Court  by  way  of 
amends,  the  sufficiency  of  such  amends  cannot  be  questioned  at  nisi 
prius,  the  statute  having  referred  the  quantum  of  amends,  if  not  agreed 
upon,  to  the  decision  of  justices  of  the  peace.  But  it  seems  to  be 
competent  to  the  plaintiff  in  such  action  to  show  that  the  making  of 
such  new  road  over  his  land  was  maliciously  or  wantonly  done  by  the 
surveyors,  and  not  for  the  necessary  or  convenient  carriage  of  the 
mateHals  over  the  land  for  the  purposes  of  the  Act ;  and  in  such  case 


Digitized  by 


Google 


506  REPAIR  (of  highways). 

he  would  not  be  concluded  by  the  amends  tendered  or  paid  into  Court. 
—Bayfield  v.  I'orter,  13  East,  200;  12  E.  R.  324. 

1871 

Gontraot  for  Materials. — ^The  defendants  contracted  with  the 
plaintiff  for  the  supply  of  materials  to  repair  during  the  year  1866  the 
roads  in  W.,  one  of  the  parishes  in  their  district.  On  March  24th, 
1866,  the  parishioners  of  W.  passed  a  resolution  adopting  the  Local 
Government  Act,  1858.  The  defendants  continued  to  repair  the  roads 
in  W.  up  to  July  26th  with  materials  supplied  by  the  plaintiff,  who 
brought  an  action  to  recover  their  value.  25  &  26  Vict.  c.  61,  s.  41, 
enacts  that  **any  parish  or  part  of  a  parish  included  in  a  highway 
district  may  adopt  the  Local  Government  Act  in  the  same  manner  and 
imder  the  same  circumstances  in  and  under  which  it  might  have 
adopted  the  same  if  it  had  not  been  included  in  such  district ;  and, 
upon  such  adoption  being  made,  such  parish  or  part  of  a  parish  shall 
cease  to  form  part  of  such  district,  subject  nevertheless  to  the  pay- 
ment of  any  contribution  that  may  at  the  time  of  such  adoption  be 
due  from  such  parish  or  part  of  a  parish  to  the  highway  board." 
Heldy  that  the  plaintiff  was  entitled  to  recover. — Driver  v.  Kingston 
Highway  Board,  20  W.  R.  20;  24  L.  T.  480. 

1894 

Repair— Surveyor— Liability   for    Debt    of   Predecessor. — 

An  action  is  not  maintainable  against  a  surveyor  of  highways 
appointed  under  sect.  6  of  the  Highway  Act,  1835,  to  recover  a  debt 
lawfully  incurred  by  his  predecessor  for  the  repair  of  the  highways, 
when  the  predecessor  has  received  sufficient  money  from  the  parish 
for  the  payment  thereof,  and  afterwards  is  found  to  be  insolvent. — 
Frodingham  Iron  and  Steel  Co.  v.  Bowser,  64  L.  J.  Q.  B.  12 ;  2  Q.  B. 
791;  71L.  T.  433;  59  J.  P.  54. 

1871 
Eemoval  of  Shingle— Delegating  Performance  of  Dangerons 
Work. — A  highway  board  are  not  entitled  under  the  provisions  of  the 
General  Highway  Act  (5  &  6  Will.  4,  c.  50),  ss.  51,  52,  to  remove 
shingle  for  the  repair  of  the  highways  from  below  high- water  mark 
so  as  to  cause  increased  danger  of  encroachment  by  the  sea.  A 
special  custom  for  the  inhabitants  of  a  parish  to  take  shingle  for  the 
repair  of  the  highways  in  the  parish  from  a  portion  of  the  beadi  above 
high-water  mark,  being  private  property,  is  bad,  being  a  claim  of  a 
profit  a  prendre  in  alieno  solo.  A  person  who  employs  a  contractor  to 
do  a  particular  act  is  liable  for  the  injurious  acts  of  the  contractor 
which  flow  out  of  the  fulfilment  of  the  contract.  When  the  plaintifrs 
case  failed  wholly  as  a  case  for  equitable  relief,  but  the  defence  was  of 
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an  improper  cHaracter,  the  bill  was  dismissed  without  costs. — Pitts  t. 
Kingsbrtdge  Highway  Board,  19  W.  B.  884 ;  25  L.  T.  195. 

1861 
Iiqnnetion. — ^The  plaintifF,  by  virtue  of  a  grant  from  the  Crown, 
made  36  Hen.  8,  claimed  as  lord  of  the  manor  of  0.  to  be  entitled  to 
the  beach  or  shore  of  the  sea  between  high  and  low  water  mark.  The 
defendants,  the  surveyors  of  highways,  took  the  stones  to  mend  the 
highway  of  the  parish.  Upon  a  bill  filed  by  the  plaintiff  against 
them,  the  defendants  put  in  their  answer  denying  the  right  claimed  by 
the  plaintiff,  and  insisting  upon  their  right  to  take  the  stones  by 
custom,  and  also  by  prescription,  and  also  under  the  Highways  Act 
(5  &  6  Will.  4,  c.  50) ;  and  upon  a  motion  to  dissolve  the  injunction 
obtained  by  the  plaintiff: — Held,  that  the  rights  claimed  by  the 
plaintiff  were  legal  and  must  be  decided  by  an  action ;  that  Ijie  Court 
must  consider  which  of  the  two  parties  were  likely  to  sustain  most 
injiiry ;  that,  notwithstanding  the  want  of  distinct  evidence  respecting 
injury,  the  Court,  to  prevent  a  possible  mischief,  would  grant  an  injunc- 
tion, and  give  the  plaintiff  leave  to  bring  an  action,  but  it  refused  to 
say  that  he  must  do  so. — Clowes  v.  Beck,  20  L.  J.  Ch.  505. 

1849 

Working  of  Gravel  Pits. — A  gravel  pit  on  the  soil  of  a  rectory 
was  opened  and  kept  open  by  orders  of  magistrates,  under  statutes 
13  Geo.  3,  c.  78,  and  5  &  6  Will.  4,  c.  50,  s.  54,  for  the  repair  of  the  high- 
ways; the  soil  was  not  sloped  down  or  filled  up  according  to  sect.  31 
of  the  former  or  sect.  55  of  the  latter  Act,  nor  was  any  step  taken 
during  the  incumbency  to  enforce  this  duty  upon  the  surveyors ;  and 
the  excavation  was  increased  from  1  rood  to  4  acres  in  width.  While 
the  pit  was  so  kept  open  some  gravel  was  also  dug  from  it  by  the 
rector's  lessee  of  the  soil,  and  sold  to  private  persons,  without  sloping 
or  filling  up  tiie  cavities.  Hdd,  in  an  action  against  the  executors  of 
the  rector  for  dilapidations,  that  the  making  or  continuance  of  the 
excavations  for  repair  of  the  highways  was  not  chargeable  upon  the 
rector  or  his  representatives  as  an  act  of  waste ;  that  the  defendants 
might  allege  the  compidsory  act  of  the  magistrates  and  surveyors 
omder  a  general  plea  that  no  waste  was  committed  by  the  testator,  or 
in  his  time  with  his  permission ;  and  that  the  omission  to  slope  or  fill 
up  the  excavations,  or  to  enforce  this  duty  on  the  surveyors,  did  not 
operate  retrospectively  so  as  to  make  the  digging  of  the  soil  an  act  of 
waste  done  or  suffered  by  the  rector,  and  to  support  issues  on  the 
plaintiffs  part  affirming  that  the  rector  wasted  the  soil  and  permitted 
it  to  be  wasted  by  excavating,  &c.  without  filling  up,  &c.  Qucere, 
whether  the  executors  coidd  be  charged  in  any  form  for  the  rector's 
omission  to  slope  or  fill  up  the  excavations,  or  oblige  the  surveyors  to 
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do  60.  But  heldt  that  the  digging  up  and  sale  to  private  persons  of 
gravel  from  the  pits  opened  under  order  of  the  magistrates,  and 
improperly  kept  open  by  the  surveyors  as  above  stated,  was,  as  far  as 
it  went,  equivalent  to  an  original  opening  by  the  rector,  and  was  a 
waste  for  which  the  executors  were  liable  in  an  action  on  the  case  for 
dilapidations.— i^Mw^^y  v.  Rmaell,  13  Q.  B.  572 ;  18  L.  J.  a  B.  239 ; 
13  Jur.  837. 

By  an  Act  of  Parliament  passed  in  1764  for  the  purpose  of  extin- 
guishing the  right  of  common  over  certain  commonable  lands  in  the 
manor  and  parish  of  B.,  of  which  lands  S.  was  then  in  possession  as 
lessee  of  the  lord  of  the  manor,  it  was  enacted  that  the  surveyors  of 
highways  of  the  parish  might  at  all  times  thereafter  cut,  dig,  and 
carry  away  any  quantity  of  gravel  for  the  repair  of  roads  within  the 
parish  from  any  pit  or  pits  then  in  the  possession  of  S.  without  pay- 
ment ;  and  the  surveyors  were  thereby  required  to  fence  in  the  said 
pits,  and  to  repair  the  said  fences  as  occasion  should  require.  These 
lands  included  a  field  of  9  acres  in  which  one  of  the  pits  was  situated. 
The  field  having  become  vested  in  the  plaintiffs,  they  sought  to  restrain 
the  surveyors  from  extending  the  pit  laterally  so  as  to  destroy  the 
surface.  Held  (reversing  the  decision  of  the  Master  of  the  Bolls, 
whose  judgment  is  given  in  this  report),  that  the  right  conferred  by 
the  Act  was  to  work  the  gravel  in  the  ordinary  manner  of  working  a 
gravel  pit,  and  that  consequently  the  defendants  were  entitled  to 
extend  the  area  of  the  pits  although  the  surface  was  thereby  de- 
stroyed.—^?/tfl  V.  Brcmhy  Local  Board  (1876),  24  W.  R.  716  (C.  A.); 
45  L.  J.  Ch.  763 ;  35  L.  T.  182. 

1869 

Extingnishinent  of  Surveyor's  Title.— A  gravel  pit  and  a  road 
leading  to  it  were  allotted  by  commissioners  imder  an  inclosure  Act 
to  the  surveyors  of  highways.  From  the  year  1837  the  surveyors 
ceased  to  take  gravel  from  the  pit  or  to  use  the  road,  and  took  no  steps 
whatever  to  assert  their  right  to  the  pit  or  road,  but  procured  gravel 
from  another  pit  by  purchase  from  the  plaintiff  and  his  father.  The 
pit  and  road  were  entirely  surrounded  by  old  enclosures  belonging, 
and  land  allotted,  to  the  plaintiff's  predecessors  in  title ;  and  in  the 
year  1837  the  tenant  of  the  greater  part  of  the  land  in  which  the  pit 
was  situated  filled  it  up  and  took  it  into  cultivation.  In  the  year  1839 
another  tenant  of  the  plaintiff's  father  ploughed  up  the  remaining 
portion  of  the  pit,  which  abutted  upon  land  in  his  occupation,  and  also 
the  allotted  road,  which  passed  through  other  land  in  his  occupation. 
On  a  case  stating  these  facts,  the  Court,  having  power  to  draw  inf^'- 
enoes  of  fact: — Heldt  that,  since  1837  the  gravel  pit  having  been 
treated  as  practically  exhausted,  and  the  acts  of  the  tenants  in  1837 
and  1839  amounting  to  an  actual  taking  possession  of  the  pit  and  road. 
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the  time  of  limitation  began-  from  those  years  respeciiyely,  and  the 
right  of  the  surveyors  had  been  extinguished  by  the  adverse  possession 
of  the  plaintiff  for  more  than  twenty  years. — Smith  v.  Stocks,  17 
W.  E.  1135 ;  10  B.  &  S.  701 ;  38  L.  J.  Q.  B.  306 ;  20  L.  T.  740. 

1894 
Sepair  of  Hain  Soad—Taking  Oravel  from  Fit— A  highway 
was  duly  declared  a  main  road.  Previous  to  that  time  the  highway 
surveyor  of  B.  parish  was  entitled  to  take  gravel  from  a  pit  for  repairs. 
The  county  council,  under  51  &  52  Vict.  c.  94,  s.  11,  claimed  also  to 
take  from  the  gravel  pit.  Held,  the  right  to  the  gravel  passed  to  the 
county  council  with  the  duty  to  repair  the  highway. — Norfolk  County 
Council  V.  Bottering  Highway  Surveyor,  58  J.  P.  497. 

1876 
Sale  of  Land  allotted  to  Parish  for  Haterials.-~By  sect  48  of 
the  Highway  Act  (5  &  6  WilL  4,  c.  50),  land  which  has  been  allotted 
to  the  parish  to  take  materials  therefrom  for  the  repair  of  the  parish 
highways  may  be  sold  when  the  materials  are  exhausted;  and  the 
adjoining  owner  is  to  have  the  right  of  pre-emption  at  a  fair  and 
reasonable  price.  Held,  that  in  fixing  such  price  the  interests  of  the 
adjoining  owner  are  to  be  considered  as  well  as  those  of  the  parish ; 
and  that  the  price  is  not  to  be  decided  by  what  a  person,  not  an  adjoin- 
ing owner,  is  willing  to  give  from  personal  motives. — B.  v.  Drayton^ 
in-Hales  Highway  Board,  24  W.  E.  756;  45  L.  J.  M.  C.  126;  1 
a  B.  D.  608 ;  35  L.  T.  251. 


(3)  Liability  for  Damages. 

1867 

Pariih. — ^No  action  lies  against  a  parish  for  damage  resulting  from 
an  accident  caused  by  the  neglect  to  repair  a  highway  within  such 
parish ;  nor  will  such  action  lie  against  a  vestry  constituted  imder  the 
Metropolis  Management  Act,  1855  (18  &  19  Yict  c.  120).  That  Act 
does  not  transfer  the  liability  of  the  parish  to  the  vestry,  and  a  parish 
under  such  a  vestry  is  still  indictable  for  not  repairing  a  highway 
within  it— Parsons  v.  St,  Matthew's  Bethnal  Green  Vestry,  16  W.  E. 
85 ;  37  L.  J.  0.  P.  62 ;  L.  E.  3  0.  P.  56 ;  17  L.  T.  211. 

1863 

Improyement  Commistioners. — By  the  Byde  Improvement  Act, 
1854,  which  incorporated  the  Towns  Improvement  Glauses  Act,  1847, 
commissioners  for  carrying  the  Act  into  execution  were  incorporated, 
and  were  empowered  to  levy  rates  to  a  limited  amount,  and  to  be 
applied  to  specified  purposes.    By  the  Towns  Improvement  OlauBOB 
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Act,  1847,  s.  47,  the  management  of  streets  is  vested  in  the  commis- 
sioners ;  by  sect.  48  they  are  made  surveyors  of  highways ;  and  by 
sect.  49  they  are  to  be  guilty  of  a  misdemeanour  for  neglecting  to 
repair  any  public  highway  within  the  limits  of  the  special  Act,  and 
liable  to  be  indicted  in  the  same  manner  as  the  inhabitants  of  a  pariah. 
Held,  that  the  commissioners  were  liable  to  an  action  for  injury  to  a 
person  caused  by  a  footway  within  the  limits  of  the  local  Act  being 
out  of  repair,  and  that  it  was  not  necessary  to  aver  in  the  declaration 
that  they  had  funds  applicable  to  the  repair  of  the  footway. — HartneU 
V.  Ryde  Commrs.  (1863),  4  B.  &  S.  361 ;  33  L.  J.  Q.  B.  39 ;  10  Jur. 
(N.  S.)  257 ;  8  L.  T.  674 ;  11  W.  R.  963. 

1870 

Local  Boards— Non-repair  of  Footway.— By  the  Public  Health 

Act,  1848  (11  &  12  Vict.  c.  63),  s.  68,  all  streets  being,  or  which  at 
any  time  become,  highways  within  any  district  shall  vest  in  and  be 
under  the  management  and  control  of  the  local  board  of  health.  By 
sect.  117,  the  local  board  of  health  within  the  limits  of  their  district 
shall  exclusively  execute  the  office  of  surveyor  of  highways,  and  have 
all  such  powers,  duties  and  liabilities  as  any  surveyor.  By  statute 
15  &  16  Vict.  c.  42,  8.  13,  the  term  "highways"  in  statute  11  &  12 
Vict.  c.  63,  s.  68,  shall  mean  any  highway  repairable  by  the  inhabi- 
tants at  large.  Declaration  against  a  local  board  of  health  for  permit- 
ting a  public  footway  in  their  district,  which  it  was  their  duty  to  repair, 
to  be  out  of  repair,  whereby  the  plaintiff  was  injured.  On  demurrer : — 
Heldy  (1)  that  the  declaration  sufficiently  averred  that  it  was  a  high- 
way repairable  by  the  inhabitants  at  large ;  but  (2)  that  the  action 
could  not  be  maintained. — Gibson  v.  Preston  Corj),y  10  B.  &  S.  942  ; 
39  L.  J.  Q.  B.  131 ;  L.  R.  5  Q.  B.  218 ;  22  L.  T.  293;  18  W.  R.  689. 

A  local  board,  in  whom  a  highway  is  vested  under  the  provisions  of 
the  Public  Health  Act,  1875,  els  urban  authority  for  the  district,  is  in 
the  same  position  as  a  surveyor  of  highways,  and  no  action  will  lie 
against  them  for  a  breach  of  their  statutory  duty  to  repair  the  high- 
way. Judgment  of  the  Court  below  affirmed.  Gibson  v.  Preston 
Corp.  (22  L.  T.  (N.  S.)  293;  L.  B.  5  Q.  B.  218)  approved.— Coir/zy  v. 
Newmarket  Local  Board  {IS92),  67  L.  T.  486;  62  L.  J.  a  B.  65; 
[1892]  A.  C.  345;  56  J.  P.  805  (H.  L.,  E.). 

1896 
Law  of  New  South  Wales — Munioipal  Corporation— -Liability 
for  Non-repair  of  Highway. — Where  a  statute  relating  to  a  muni- 
cipal corporation  repealed  previous  statutes,  and  provided  that  "all 
rights  and  liabilities  existing  at  the  commencement  of  this  Act  shall 
be  and  continue  to  be  as  binding  on  and  enforceable  in  favour  of  the 
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'  oorporation '  as  if  this  Acb  had  not  been  passed  " : — Held,  that  these 
words  could  not  be  taken  to  include  all  the  powers  and  duties 
possessed  by  or  imposed  on  the  corporation  by  the  repealed  statutes. 
Where  a  statute  vested  all  public  ways  in  a  city  in  the  corporation, 
and  gave  the  corporation  **  full  power  to  alter,  widen,  level,  divert, 
extend,  construct,  improve,  maintain,  repair,  and  order  such  public 
ways  " : — Held,  that  no  suction  would  lie  against  the  corporation  for  not 
repairing  such  ways.  Judgment  of  the  Court  below  reversed. 
Borough  of  Bathurst  v.  Macpherson  (41  L.  T.  778)  explained  and  dis- 
tinguished.— Sydney  Municijml  Council  v.  Bourke,  72  L.  T.  605;  64 
L.  J.  P.  C.  140;  [1895]  A.  C.  433 ;  59  J.  P.  659  (P.  0.). 

Where  a  tramway  company  has  entered  into  an  agreement  with  the 
road  authority  under  sect.  29  of  the  Tramways  Act,  1870,  whereby  the 
road  authority  undertakes  to  maintain  and  keep  in  repair  the  roadway 
between  and  adjoining  the  tramway  lines,  the  tramway  company  is 
not  liable  for  injuries  to  a  person  caused  by  the  road  where  the  tram- 
way is  laid  not  being  maintained  in  proper  repair.  Howitt  v.  Notting- 
ham Tramways  Co.  (32  W.  B.  248;  12  Q.  B.  D.  1 6)  followed.—^ /Wrfrf 
V.  West  Metropolitan  Tramways  Co.  (1891),  39  W.  R.  609;  60 
L.  J.  a  B.  631 ;  [1891]  2  a  B.  398 ;  65  L.  T.  138 ;  55  J.  P.  824. 

1893 

The  transfer  of  an  obligation  to  repair  a  highway  to  a  public  cor- 
poration does  not  of  itself  render  such  corporation  Hable  to  an  action 
in  respect  of  mere  non-feasance.  To  do  so  the  Legislature  must  have 
used  language  indicating  an  intention  that  this  liability  should  be 
imposed.  The  County  Corporations  Act,  1879,  imposes  no  such  obli- 
gation. Bathurst  {Borough)  v.  Macpherson  (4  App.  Cas.  256 ;  27 
W.  R.  Dig.  139)  distinguished. — Pidou  Municipality  v.  Oeldert,  42 
W.  R.  114  (P.  0.) ;  63L.  J.  P.  0.  37 ;  A.  C.  524 ;  69  L.  T.  510. 

1891 

Where    also    Sewer    Authority  —  Subsidence    of    Eoad. — 

C,  who  was  the  owner  of  certain  cottages  in  a  public  highway, 
received  a  notice  from  the  defendants,  under  the  Public  Health  Act, 
1875,  requiring  him  to  connect  the  drains  of  his  cottages  with  the 
main  sewer,  and  in  compliance  therewith  he  dug  a  trench  in  the  road 
and  made  the  connection  to  the  satisfaction  of  the  defendants*  sur- 
veyor, and  he  then  filled  up  the  trench.  The  soil  afterwards  subsided, 
and  the  subsidence  was  the  cause  of  an  accident  to  the  plaintiff 
while  driving  in  a  pony-cart.  The  defendants  were  the  sewer 
authority  and  the  highway  authority  of  the  district.  In  an  action 
for  damages  for  personal  injuries : — Held,  that  the  defendants  were 
not  liable  as  the  sewer  authority,  on  the  ground  that  the  notice  did 
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not  constitute  C.  their  agent ;  nor  as  the  highway  authority,  on  the 
ground  that  no  action  would  lie  against  a  local  board  for  personal 
injuries  arising  from  the  non-repair  of  a  highway. — Steel  v.  Dart^ 
ford  Local  Board  (1891),  60  L.  J.  Q.  B.  256  (C.  A.). 

1894 

Projection  of  Sewer-Gratings.— The  defendants  were  the  local 
authority  of  their  district,  and,  as  such,  by  virtue  of  the  Public 
Health  Act,  1875,  had  vested  in  them  both  the  highways  and  the 
sewers  of  their  district,  and  the  control  and  management  of  both.  The 
plaintiff^s  horse,  whilst  being  ridden  along  a  highway  in  the  defen- 
dants* district,  tripped  over  a  sewer-grating  which  projected  an 
inch  and  a  half  beyond  the  road-surface,  fell,  and  was  injured.  It 
was  found  by  the  judge  that  the  grating  had  been  lawfully  and 
properly  fixed  in  the  highway  by  the  defendants;  that  at  the  time 
of  the  accident  the  grating  was  in  proper  repair  and  condition ;  and 
that  the  action  was  attributable,  not  to  any  defect  in  the  oondition 
of  the  grating,  but  solely  to  a  defect  in  the  condition  of  the  high- 
way by  reason  of  its  having  been  allowed  by  the  defendants  to 
become  worn  away  about  the  grating.  Held,  that,  as  the  accident 
was  attributable  solely  to  the  non-repair  of  the  highway,  no  action 
for  damages  in  respect  of  the  accident  lay  against  the  defendants; 
and  that  the  fact  that  the  defendants,  as  local  authority,  had  the 
control  of  the  sewers  as  well  as  of  the  highways  did  not  render  the 
defendants  liable.  Kent  v.  Worthing  Local  Board  (31 W.  R.  583)  over- 
ruled ;  Moore  v.  Lambeth  Waterworks  Co,  (34  W.  R.  559)  discussed ; 
Cowley  V.  Newmarket  Local  Board  [1892]  followed. — Oliver  v.  Horsham 
Local  Board,  42  W.  R.  161 ;  63  L.  J.  a  B.  181 ;  1  a  B.  332;  70 
L.  T.  206  (C.  A.). 

1879 

Non-repair  of  Brain  nnder  Highway.— A  colonial  statute  pro- 
vided that  the  corporation  of  a  borough  should  have  the  *'caie, 
construction,  and  management  of  public  roads  "  within  the  borough. 
The  corporation  constructed  a  street  and  a  drain  by  the  side  thereof, 
which  became  out  of  repair,  and  a  dangerous  hole  was  formed,  into 
which  the  respondent  fell  and  was  injured.  Held,  that  the  corpora- 
tion were  liable  to  an  action  at  the  suit  of  the  respondent. — Bathurst 
{Borough)  v.  Macpherson,  48  L.  J.  P.  C.  61 ;  4  A.  C.  256  (C.  A.). 

1878 
Liability  for  If  egligence— Sofficiency  of  If otice.— In  an  action 
against  a  local  board  acting  under  the  Public  Health  Act,  1848  (11  & 
12  Vict.  0.  63),  for  not  having  properly  filled  up  a  trench  which  tlie 
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board  had  caused  to  be  made  in  a  road  for  laying  down  a  sewer,  by 
reason  of  which  that  part  of  the  road  gave  way  and  the  plaintiffs 
horse  was  injured,  the  notice  of  action,  given  in  compliance  with 
sect.  139  of  that  Act,  stated  that  the  board  did  by  their  **  labourers, 
servaDts,  and  others,  on  or  about  the  1 3th  of  May  last,  negligently, 
carelessly,  and  improperly  leave  a  certain  portion  of  the  said  road  or 
highway  in  an  insuflBcient  and  improper  state  of  repair,  whereby  a 
horse"  of  the  plaintiff  *'  sank  into  the  said  road  or  highway,  and  was 
thrown  therein  "  and  injured.  Eeld^  that  the  notice  was  not  limited 
to  a  complaint  of  an  injury  from  non-repair  of  the  road,  but  was 
applicable  to  a  cause  of  action  arising  from  an  act  of  misfeasance,  and 
was  therefore  a  sufficient  notice  of  the  cause  of  action. — Smith  v.  We$t 
Derby  Local  Board,  47  L.  J.  C.  P.  607  ;  3  C.  P.  D.  423;  38  L.  T.  716 ; 
27  W.  R.  137  ;  42  J.  P.  615. 

1876 
Local  Board  of  Health—Duty  to  repair  Grating  over  Sewer. 
— Where  an  iron  grid,  through  which  water  ran  from  the  road  into  a 
sewer  of  the  local  board,  was  left  broken  for  six  months,  whereby  the 
plaintiff's  horse  was  injured,  the  local  board  was  held  liable  as  the 
sewer  authority.— TTAiYc  v.  Ilindley  Local  Board,  L.  R.  10  Q.  B.  219; 
44  L.  J.  Q.  B.  114  ;  23  W.  R.  651 ;  32  L.  T.  460;  followed  and  con- 
firmed in  Blackmore  v.  Vestry  of  Mile  End  Old  Town,  9  Q.  B.  D.  451 ; 
61  L.  J.  a  B.  496 ;  46  L.  T.  869  ;  30  W.  R.  740. 

1875 
Occupier  of  House— Coal  Shoot. — ^The  lessor  of  demised  premises 
adjoining  the  highway  is  not  liable  for  a  nuisance  to  the  highway 
existing  on  such  premises  at  the  time  of  the  demise  if  the  lessee 
occupies  under  an  obligation  to  repair.  The  defendant  in  1873  demised 
a  house  abutting  upon  a  public  street  to  W.,  the  lease  containing  a 
covenant  whereby  W.  bound  himself  to  **  repair  and  keep  in  repair" 
the  demised  premises.  At  the  time  of  the  demise  there  was  upon  the 
premises  a  grating  opening  into  the  street,  which  grating  was,  unknown 
to  the  defendant,  in  a  defective  state  of  repair  and  dangerous.  In 
1874  the  grating  gave  way,  causing  damage  to  the  plaintiff  while  law- 
fully using  the  highway.  The  jury  found  that  the  defendant  could 
not  have  known  of  the  defective  condition  of  the  grating  by  the  exer- 
cise of  ordinary  care.  Held,  that  the  defendant  was  not  liable,  and  a 
rule  to  set  aside  a  nonsuit  discharged. — Pretty  v.  Brickmcre,  L.  R.  8 
C.  P.  401 ;  28  L.  T.  704 ;  affirmed,  Gwinnell  v.  Eamtr,  32  L.  T.  835 ; 
L.  R.  10  0.  P.  658. 

1876 
Iiqury  to  Passer-by  from  Bad  Bepair  of  Premises  acyoining 
Highway— Liability  of  Occupier. — The  occupier  of  premises  adjoin- 
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ing  a  highway  is  hound  to  keep  them  in  such  a  state  of  repair  that 
they  shall  not  endanger  passers-by.  The  occupier  does  not  discharge 
himself  of  this  duty  by  employing  a  competent  person  to  repair  the 
premises.  Therefore,  where  the  defendant  had  a  lamp  and  lamp-iron 
projecting  from  his  premises  over  the  street,  and  had  given  orders  to 
a  competent  contractor  to  repair  it,  but  this  contractor  had  done  the 
work  badly,  by  reason  of  which  the  lamp  fell  and  injured  the  plaintiff, 
it  was  held  that  the  defendant  was  liable.  Semble,  the  rule  does  not 
apply  to  latent  defects  or  acts*  of  wrongdoers. — Terry  v.  Ashton^  1 
Q.  B.  D.  314;  45  L.  J.  Q.  B.  260;  34  L.  T.  97;  24  W.  E.  581;  40 
J.  P.  439. 


(4)  Indictment  for  Non-repair  of. 

1841 

Application  of  EinoB  for  Von-repair.— The  inhabitants  of  Barnard 
Castle  were  indicted  for  the  non-repair  of  a  highway.  They  removed 
the  indictment  by  certiorari,  but  afterwards  pleaded  guilty ;  and,  judg- 
ment having  been  given,  a  fine  of  SOZ.  was  imposed  upon  them  by  an 
order  of  this  Court,  under  sect  96  of  5  &  6  Will.  4,  c.  60.  The  order 
stated  that  the  money  '*  should  be  applied  pursuant  to  the  directions 
of  the  statute  in  such  case  made  and  provided,"  but  did  not  state  into 
'*  whose  hands  '*  it  should  be  paid,  llie  defendants,  after  their  plea  of 
guilty,  completed  the  repairs,  and  subsequently  applied  that  all  further 
proceedings  as  to  the  order  should  be  stayed;  which  was  opposed  on 
the  part  of  the  prosecutor,  who  prayed  that  the  SOL  should  be  paid  to 
certain  trustees  who  had  done  repairs  previously  to  the  liability  of  the 
defendants  being  established.  The  Court,  however,  made  the  rule 
absolute  to  stay  the  proceedings,  as  they  could  only  order  the  fine  **  to 
be  applied  towards  the  repair  and  amendment  of  the  highway,"  which 
yraa  now  unnecessary.  Where  it  appears  that  a  party  is  only  a 
nominal  prosecutor,  and  not  **  grieved  or  injured,"  he  is  not  entitled 
to  his  costs  under  5  W.  &  M.  c.  11,  s.  3. — R.  v.  Barnard  CasUe,  1  Q.  B. 
246 ;  10  L.  J.  M.  C.  53;  5  Jur.  799. 

1780 

Apportionment  of  Fines.— If  a  parish,  consisting  of  two  districts 
whidi  are  bound  to  repair  separately,  be  convicted  for  not  repairing 
the  road  in  one  of  the  districts,  the  other  district  having  no  notice  of 
{he  indictment,  the  Court  will  consider  it  as  being  substantially  the 
conviction  of  the  one  district,  and,  if  the  fine  be  levied  on  an  inhabitant 
of  the  other,  will  grant  a  special  mandamtis  for  a  rate  to  be  levied  on 
the  district  bound  to  repair  the  indicted  part  of  the  road. — Hem  v. 
T<nan$end,  2  Dougl.  421. 
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1766 

To  whom  Payable.— Indictment  for  not  repairing  a  road  ratione 
tenuras.  The  defendant  had  applied  to  the  Court  for  leave  to  plead 
guilty  and  submit  to  a  small  fine,  on  a  certificate  that  the  road  iras 
repaired.  This  being  denied,  he  pleaded  not  guilty  and  the  indictment 
went  to  trial,  when  the  defendant  was  conyicted ;  it  appearing  that,  at 
the  time  of  the  presentment  and  subsequent  application  to  the  Court, 
the  road  was  out  of  repair  but  was  repaired  before  the  trial.  And  now 
it  was  moved  that  the  defendant  might  submit  to  a  small  fine  without 
payment  of  the  prosecutor's  costs,  on  the  authority  of  The  King  and 
Cheshunt  (1  W.  Bl.  295).  But  the  Court,  on  the  circumstances  of  the 
case,  refused  to  set  a  small  fine  unless  the  defendant  paid  the  prose- 
cutor's costs  subsequent  to  the  prior  application.  It  was  said  that  the 
reason  of  not  usually  giving  costs  in  these  cases  was  because  the 
statute  3  W.  &  M.  c.  12,  s.  14,  directs  the  fine  to  go  to  the  repair  of 
the  road ;  but  the  Court  held  that  this  did  not  extend  to  repairs  ratione 
ienurtXy  the  fine  in  this  case  being  paid  to  the  surveyor  of  the  parish 
highways.— i?«;  v.  Wingfield,  1  W.  Bl.  602. 

1866 

Verdict  of  Chiilty— Hode  of  Bepair.— When  a  road  haa  been 
found  to  be  a  high  road,  on  an  indictment  against  a  parish  for  not 
repairing  it,  the  parish  is  not  excused  for  putting  it  into  good  and 
substantial  repair  by  the  circumstance  that  it  is  little  used  and  has 
never  been  repaired  with  hard  materials,  that  it  passes  into  another 
parish  which  denies  it  to  be  a  highway,  and  that  it  is  of  no  use  to 
repair  the  part  in  one  parish  until  the  liability  of  the  adjoining  parish 
has  been  determined.— i?.  v.  Claxhy,  24  L.  J.  Q.  B.  223 ;  3  C.  L.  B.  9«6; 
1  Jur.  (N.  S.)  710 ;  3  W.  R.  451. 

1840 

Winter  Hontlui.— The  Court  will  not  make  a  rule  for  a  fine  for 
non-repair  of  a  road  absolute  in  the  winter  months,  but  will  enlarge 
the  rule  till  Easter  Term.— i?.  v.  Walton,  4  Jur.  195. 

1810 

Wrongful  Levy— Application  to  Beimbnrse.— An  application 
imderthe  Highway  Act,  1773  (13  Geo.  3,  c.  78),  s.  47,  for  a  rate  to  re- 
imburse two  inhabitants  of  a  parish  on  whom  a  fine  for  the  non-repair 
of  a  highway  had  been  levied,  after  a  conviction  upon  an  indictment 
against  the  parish  for  non-repair,  ought  to  be  made  within  a  reason- 
able time  after  such  levy,  before  any  material  change  of  inhabitants ; 
and  the  Court  refused  a  mandamus  to  the  justices  to  make  such  rate 
after  an  interval  of  eight  years,  though  applications  had  been  from 
time  to  time  made  to  the  magistrates  below  in  the  interval — who  had 
declined  to  make  the  rate  on  the  ground  that  the  parish  at  large  had 
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been  improperly  indicted  and  convicted,  the  onus  of  repair  being 
thrown  by  immemorial  custom  on  an  interior  district  —and  though  so 
lately  as  the  year  before  this  application  the  magistrates  had  ordered 
an  account  to  be  taken  of  the  quantum  expended  upon  the  repairs  out 
of  tiie  money  levied. — Bex  v.  Lancashire  JJ,,  12  East,  366. 

1840 

ExolUfliyeneBS  of  Bemedy.— The  Court  will  not  entertain  an  appli- 
cation for  a  mandamus  to  repair  a  road.  So  hdd,  where  the  question 
'««8  which  of  two  parties  was  liable  to  repair  under  local  Acts  of  Far- 
liament.~i2.  v.  Oxford  and  Witney  Turnpike  Boadi  Trustees,  12 
A.  &  E.  427;  4  P.  &  D.  154 ;  6  Jur.  216,  n. 

1840 

Vatnre  of  Offence— Wall  supporting  Highway  oat  of  Bepair. 
— On  an  indictment  for  the  non-repair  of  a  highway  in  the  ordinary 
form,  a  parish  cannot  be  convicted  for  not  rebuilding  a  sea-wall,  washed 
away  by  the  sea,  over  the  top  of  which  the  alleged  way  used  to  pass. 
"Where  a  parish  are  acquitted  on  such  an  indictment  on  the  ground  of 
there  being  no  highway,  the  Court  is  not  bound  to  award  costs  under 
6  &  6  Will.  4,  c.  50,  s.  95.  A  judge  who  tries  at  nisi  prius  an  indict- 
ment for  non-repair,  removed  by  certiorari^  has  no  power  under  that 
section  to  award  costs. — B.  v.  Paul  {Inhabitants),  2  M.  &  Rob.  307. 

Where  a  highway  is  supported  by  a  wall,  and  such  wall  becomes 
dangerous  by  reason  of  non-repair,  the  inhabitants  of  the  place  in 
which  such  highway  is  situate,  if  liable  to  repair  the  highway,  can  be 
convicted  upon  an  indictment  for  non-repair,  it  being  a  question  for 
the  jury  whether  the  wall  forms  part  of  the  highway  or  not.  Evidence  of 
repairs  to  a  highway  by  the  owners  of  the  adjoining  lands  is  inadmissible 
upon  an  indictment  against  the  inhabitants  of  the  place  in  which  such 
highway  is  situate,  unless  liability  on  the  part  of  such  owners  to  repair 
the  highway  in  question,  ratione  ienurce,  has  been  specially  pleaded. 
Evidence  of  a  previous  conviction  of  the  inhabitants  of  a  particular 
district  in  a  parish  for  the  non-repair  of  one  of  the  highways  in  such 
district  is  admissible  to  prove  that  the  district  is  liable  by  immemorial 
custom  to  repair  all  the  highways  within  its  limits,  for  the  repair  of 
which  the  inhabitants  of  the  whole  common-law  parish  would  be  other- 
wise primd  facie  liable. — B,  v.  Lordsmere  {Inhabitants)  (1886),  16  Cox, 
a  C.  65 ;  54  L.  T.  766 ;  51  J.  P.  86  (C.  C.  R.). 

Form  of  Indictment— Sufficiency  of  Allegations.— An  indictment 
against  the  parish  of  B.  for  not  repairing  a  road  leading  from  A.  to 
B.  is  exclusive  of  B.,  and  therefore  bad;  and  it  is  not  aided  by  a 
subsequent  allegation  that  a  certain  part  of  the  same  highway  situate 
in  i?.  is  in  decay,  &c. — Bex  v.  Qamlingay  (1790),  3  Term  Eep.  618 ;  1 
Leach,  C.  0.  528. 
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An  indictment  against  a  parish  for  not  repairing  one  side  of  the 
rood  (the  other  side  lying  in  another  parish)  ought  to  state  that  each 
pariah  was  liable  to  repair  ad  medium  filum  vice,  and  not  merely  that 
a  certain  part  of  the  road  in  breadth  fifteen  feet  was  out  of  repair. 
A  record  of  conyiction  on  an  indictment  against  a  parish  for  not 
repairing  a  road  is  conclusive  evidence  of  the  liability  of  that  parish  to 
repair.— i?cx  v.  St.  Pancras  (1794),  1  Peake,  286. 

Indictment  for  non-repair  of  a  highway  within  a  certain  limit, 
charging  the  Corporation  of  Liverpool  with  a  prescriptive  liability  to 
repair  all  common  highways,  &c.,  within  such  limits  "  except  euch  a$ 
ought  to  he  repaired  according  to  the  form  of  the  several  statutes  in  such 
case  made  "  is  bad,  for  want  of  showing  that  the  highway  in  question 
was  not  within  any  of  the  exceptions.  A  count  stating  the  defendants' 
liability  to  arise  by  virtue  of  an  agreement  with  the  owners  of  houses 
alongside  of  it  is  also  bad;  for  the  parish,  who  are primd  facie  bound 
to  the  repair  of  all  highways  within  their  boundaries,  cannot  be  dis- 
charged from  such  liability  by  any  agreement  with  others. — Bex  v. 
Liverpool  Corp,  (1802),  3  East,  86;  6  R.  R.  546. 

If  to  an  indictment  for  not  repairing  a  highway  against  a  parish 
consisting  of  three  townships — ^viz.,  A.,  B.,  and  0. — there  is  a  plea  on 
the  part  of  0.  that  each  of  the  three  townships  has  immemoriaUy 
repaired  its  own  highways  separately,  the  records  of  indictment 
against  the  parish  generally  for  not  repairing  highways  situate  in 
A.  and  B.,  with  general  pleas  of  not  guilty,  and  convictions  there- 
upon, are  primd  facie  evidence  to  disprove  the  custom  for  each  town- 
ship to  repair  separately;  but  evidence  will  be  admitted  that  these 
pleas  of  not  guilty  were  pleaded  by  inhabitants  of  A.  and  B.  without 
the  privity  of  the  inhabitants  of  0. — Bex  v.  Eardisland  (1810),  2 
Camp.  494. 

Indictment  charged  that  defendants  removed  a  culvert  in  the  parish 
of  S.,  opposite  to  a  mill  there,  in  a  highway  there  leading  from  S.  to 
H.  Held,  on  motion  in  arrest  of  judgment,  that  it  sufficiently  ap- 
peared that  the  culvert  removed  was  in  the  parish  of  S. — Bex  v. 
KnigU  (1827),  7  B.  &  0.  413;  1  M.  &  Ry.  217;  6  L.  J.  (0.  S.) 
M.  C.  19. 

The  information  of  the  surveyor  of  highways,  upon  which  justices 
of  the  peace  are  authorized  by  13  Geo.  3,  c.  78,  s.  24,  to  make  present- 
ments of  highways,  &c.,  out  of  repair,  must  be  given  by  a  surveyor 
of  the  township,  parish,  or  place  in  which  the  highway  presented  is 
situate.— i?«x  v.  Fylingdales  (1827),  6  L.  J.  (0.  8.)  M.  C.  27;  7  B.  & 
0.  438 ;  1  M.  &  Ry.  176. 

In  an  indictment  for  the  non-repair  of  a  highway  it  must  be  affirma- 
tively stated  that  the  road  is  within  the  district  which  is  bound  to 
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repair  it.    Stating  a  road  to  be  out  of  repair  **  from  and  througli "  a 
place  excludes  the  tenninus.— -Bex  v.  Upton  (1833),  6  Car.  &  P.  133. 

A  road  had  been  repaired  by  a  pariah,  and  persons  on  horseback 
had  used  it,  but  there  was  no  evidence  that  any  carriage  had  ever 
gone  along  iihe  whole  length  of  it : — Heldt  that  the  parish  could  not 
be  convicted  of  non-repair  of  it  on  an  indictment  stating  it  to  be  a 
highway  for  carriages ;  and  that  there  should  have  been  a  count  in 
the  indictment  charging  it  to  be  a  way  for  horses. — Bex  v.  St,  Weonard 
(1833),  5  Car.  &  P.  679. 

The  rated  inhabitants  of  a  district  indicted  for  non-repair  of  a  high* 
way  are  not  rendered  competent  witnesses  for  the  defence  by  statute 
54  Geo.  3,  o.  170,  s.  9.  An  indictment  charged  that  the  inhabitants 
of  the  townships  of  Bondgate  in  Auckland,  Newgate  in  Auckland, 
and  the  borough  of  Auckland,  in  the  parish  of  St.  Andrew  Auck- 
land, were  immemorially  liable  to  repair  a  highway  in  the  town  of 
Bishop  Auckland,  in  the  parish  of ^  St.  Andrew  Auckland,  and  no  con- 
sideration was  laid.  Held  bad,  in  arrest  of  judgment,  as  not  showing 
that  the  highway  was  within  the  defendants'  district  Held,  to  be  no 
objection  that  the  inhabitants  of  the  three  townships  were  charged 
conjointly.— i?ex  v.  Bishop  Auckland  (1834),  1  A.  &  E.  744 ;  1  M.  & 
Bob.  286. 

If  a  parish  be  indicted  for  the  non-repair  of  a  pack  and  prime  way, 
and  it  be  proved  that  the  way  is  a  carriage  way,  this  is  a  misdescrip- 
tion of  the  way,  and  the  defendants  are  entitled  to  be  acquitted.  In 
an  indictment  for  non-repair  of  a  highway  it  is  not  necessary  to  state 
the  termini ;  but,  if  they  are  stated,  they  must  be  proved. — Bex  v.  St. 
Weonard  (1834),  6  Car.  &  P.  682. 

An  indictment  for  non-repair  of  a  highway  stated  that  there  was  a 
Queen's  highway,  for  carriages,  &c.,  '*  leading  from  the  town  of  A., 
in  the  county  of  B.,  towards  and  unto  the  village  of  E.,  in  the  same 
county,"  a  part  of  which  was  out  of  repair.  The  part  of  the  road 
charged  to  be  out  of  repair  was  a  portion  of  a  lane  called  F.  Lane ; 
and  it  was  proved  that,  to  go  from  the  town  of  A.  to  the  village  of  £. 
with  a  carriage,  a  person  must  go  four  miles  along  the  C.  turnpike 
road,  then  all  along  F.  Lane,  and  then  cross  the  W.  turnpike  road, 
and  for  a  short  distance  go  along  a  road  which  goes  from  the  W.  turn- 
pike road  to  the  village  of  E.  Held,  that  the  road  was  not  mis- 
described.— i?.  V.  Steventon  (1843),  1  Car.  &  K.  65. 

An  indictment  against  a  township  for  the  non-repair  of  a  highway 
must  aver  that  the  road  in  question  was  a  road  which,  but  for  the 
custom,  would  have  been  repaired  by  the  parish.  The  prosecution 
cannot  withdraw  the  record  of  an  indictment  that  has  been  removed 
by  certiorari,  nor  enter  a  nolle  prosequi  without  leave  of  the  Attomey- 
<3teneral.— fi.  v.  Colling  (1847),  2  Cox,  0.  C.  184. 
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An  indictment  against  a  parish,  for  non-repair  of  a  highway  alleged 
« that  from  the  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary,  there  was,  and  yet  is,  a  common  and  ancient  highway,"  &c. ; 
and  the  only  other  allegation  that  it  contained  as  to  time  was  that  a 
part  of  the  said  highway,  situate,  &c.,  **  on  the  1st  day  of  January  in 
the  12th  year  aforesaid,  and  continually  afterwards,  until  the  taking 
of  this  inquisition,  was  and  yet  is"  out  of  repair,  so  that  the  liege 
subjects  of  the  Queen  cotQd  not  during  the  time  aforesaid,  nor  yet  can, 
go,  return,  pass,  &c.  Held,  that  the  allegation  of  immemoriality  might 
be  rejected  as  surplusage,  and  that  without  it  sufficient  appeared  on 
the  face  of  the  indictment  as  to  time  to  support  the  liability  charged. — 
B.  V.  Turweston  (1860),  20  L.  J.  M.  C.  46;  16  Q.  B.  109;  15  Jur. 
650 ;  4  Cox,  C.  0.  349. 

An  indictment  for  non-repair  of  a  highway  by  the  township  of  W. 
alleged  in  the  first  count  that  **  a  certain  part  of  a  highway,  situate  in 
W.,  leading  from,  &c.,  and  continuing  in  length  1,356  yards,  &c.,  in 
the  township  aforesaid,  was  ruinouB  and  in  decay,"  and  that  the  in- 
habitants of  the  said  township  were  liable  to  repair  it.  The  second 
coimt  alleged  that  the  parish  was  divided  into  townships,  whereof  W. 
was  one,  and  that  the  inhabitants  of  W.  had  immemorially  repaired 
such  and  so  many  of  the  highways  situate  within  it  as  would  other- 
wise be  repairable  by  the  parish  at  large,  and  **  that  the  said  part  of 
the  same  common  highway  hereinbefore  maintained  to  be  ruinous, 
&c.,  as  aforesaid,  was  a  highway  which,  but  for  the  said  prescription, 
would  be  repairable  by  the  said  parish  at  large,  and  that  by  reason  of 
the  premises  the  inhabitants  of  W.  aforesaid  ought  to  repair  the  same 
part  of  the  said  highway  so  being  ruinous,  &c.,  as  aforesaid,  when  and 
so  often  as  it  hath  and  shall  be  necessary,"  and  that  the  defendants 
had  not  repaired  the  same.  The  defendants  were  found  not  guilty  on 
the  first  count,  and  guilty  on  the  second.  Hdd,  that  the  second  count 
contained  a  sufficient  reference  to  the  first  count,  and  that  (after  ver- 
dict) it  sufficiently  ayerred  that  the  part  of  the  road  in  question  was 
out  of  repair,  and  that  it  was  situate  in  the  township  of  W. — B,  v. 
Waverton  (1851),  21  L.  J.  M.  C.  7;  2  Den.  C.  0.  340;  17  Q.  B.  562 ; 
16  Jur.  6. 

After  a  statute  has  been  repealed  it  cannot  be  acted  upon  in  respect 
of  a  proceeding  under  it  conmienced  before  its  repeal,  and  in  this 
respect  there  is  no  valid  distinction  between  matters  of  form  and  sub- 
stance. Where,  therefore,  between  the  finding  of  an  indictment  for 
non-repair  of  a  road  and  plea  pleaded,  the  statute  upon  which  alone 
the  indictment  could  be  supported  was  repealed,  and  afterwards  the 
indictment  was  proceeded  with  and  a  conviction  obtained,  the  Court 
arrested  the  judgment.~i2.  v.  Denton  (1852),  21  L.  J.  M.  C.  207  ;  16 
Q.  B.  832;  1  Dearal.  C.  C.  3;  17  Jur.  453. 
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Upon  the  trial  of  an  indiotment  against  the  inhabitants  of  the  town- 
ship of  H.  for  the  non-repair  of  a  highway,  a  prior  judgment  of 
quarter  sessions  upon  a  presentment  by  a  justice  under  13  Geo.  3, 
c.  78,  for  non-repair  of  the  same  highway  by  H,  was  put  in.  The 
presentment  alleged  that  the  highway  was  in  H.,  and  that  H.  was 
liable  to  repair  it.  It  also  appeared  by  the  judgment  that  two  of  the 
inhabitants  of  H.  had  appeared  and  pleaded  guilty,  and  that  a  fine 
was  imposed.  Held,  conclusive  evidence  that  the  highway  was  in  H., 
and  that  H.  was  liable  to  repair  it.  The  presentment  did  not  state 
how  the  township  was  liable  to  repair : — Held,  that,  although  it  might 
be  bad  for  this  reason  on  demurrer  or  error,  yet  that,  having  been 
submitted  to  by  the  defendants,  they  were  conclusively  bound  by  it. 
The  fact  of  the  fine  imposed  by  the  sessions  not  being  shown  to  have 
been  paid  did  not  prevent  the  judgment  from  acting  as  an  estoppel, 
no  fraud  being  imputed.  A  recital  in  a  private  Act  (since  repealed) 
that  the  road  in  question  was  in  D.  is  at  most  only  evidence  of  that 
fact,  and  is  not  admissible  against  the  estoppel. — R,  y.  Haughion 
(1853),  22  L.  J.  M.  0.  89 ;  1  El.  &  Bl.  601 ;  17  Jur.  465 ;  1  W.  E.  164 ; 
6  Cox,  0.  C.  101. 

An  indictment  for  obstructing  a  highway  described  it  as  a  footway 
leading  from  A.  to  B.  It  appeared  in  evidence  that  the  way  in  question 
passed  from  A.  to  B.  through  C,  and  that  from  A.  to  C.  it  was  a  car- 
riage way  and  from  C.  to  B.  only  a  footway.  The  obstruction  com- 
plained of  was  between  C.  and  B.  Held^  that  this  might  be  amended 
under  14  &  16  Vict.  c.  100,  s.  1.— 5.  v.  Sturge  (1854),  23  L.  J.  M.  C. 
172 ;  18  Jut.  1052 ;  2  W.  E.  477  ;  3  El.  &  Bl.  734. 

1809 

Indictment — Sufficiency  of  Pleas. — To  an  indictment  against  the 
inhabitants  of  a  parish  for  non-repair  of  a  highway  within  it,  a  plea 
stating  that  the  parish  was  immemorially  divided  into  seven  townships, 
the  inhabitants  of  which  respectively  were  immemorially  bound  to  repair 
the  highways  within  their  respective  townships ;  and  that  part  of  the 
highway  indicted  was  within  the  township  of  G.  B.,  &c.,  and  that  the 
residue,  &c.  was  within  the  township  of  L.  B.,  &c.,  and  that  the 
respective  parts  ought  to  be  repaired  by  the  inhabitants  of  the 
respective  townships,  &c.,  is  bad,  without  specifying  what  part  of  the 
highway  lay  within  one  township  and  what  part  within  the  other. — 
Rex  V.  Bride  Kirk  (1809),  U  East,  304 ;  10  R.  R.  514. 

Several  persons  were  held  entitled  to  costs  under  statute  3  W.  &  M. 
c.  11,  as  prosecutors  of  an  indictment,  removed  by  certiorari ^  for  not 
repairing  a  highway — one  as  constable  of  the  manor  within  which 
the  highway  lay,  the  others  as  parties  grieved — they  having  used  the 
way  for  many  years  in  passing  and  repassing  from  tiieir  homes  to  the 
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next  market-town,  and  being  obliged,  by  reason  of  the  want  of  repair, 
to  take  a  more  circuitous  course.  Upon  indictment  against  a  parish 
for  not  repairing  a  highway  the  right  to  repair  may  come  in  question, 
so  as  to  entitle  the  parish  to  remove  it  by  certiorari^  though  the  parish 
plead  not  guilty  only.— i^cx  v.  Taunton  (1815),  3  M .  &  S.  465. 

Indictment  against  a  parish  for  non-repair  of  a  highway  lying 
within  it.  Flea :  that  the  inhabitants  of  another  parish  have  repaired, 
and  been  used  and  accustomed  to  repair,  and  of  right  ought  to  have 
repaired : — Held,  ill,  for  the  plea  ought  to  haye  shown  a  consideration. 
—Bex  y.  St.  Giles,  Cambridge  (1816),  5  M.  &  S.  260;  17  E.  E.  320. 

Indictment  against  the  inhabitants  of  a  parish  for  not  repairing  a 
road.  Plea :  that  the  inhabitants  of  a  particular  district  within  the 
parish  haye  immemorially  repaired  all  the  roads  within  that  district,  of 
which  the  road  indicted  was  one.  Held,  that  this  plea  was  good, 
although  it  did  not  state  any  consideration  for  the  liability  of  the 
inhabitants  of  the  district.— i?ea;  y.  Ecdesjield  {ISIS),  B.  &  Aid.  348; 
1  Stark.  393;  19  E.  E.  335. 

In  a  plea  by  the  inhabitants  of  a  county,  that  the  inhabitants  of  a 
particular  township  have  immemorially  repaired  the  highway  at  the 
end  of  a  county  bridge  situate  within  the  township,  it  is  not  necessary 
to  state  any  consideration  for  such  prescription. — Bex  y.  Yorkshire 
(IT.  B,)  JJ,  (1821),  4  B.  i&  Aid.  623 ;  23  E.  E.  421. 

Indictment,  alleging  that  a  public  highway  within  a  parish  is  out  of 
repair,  and  that  the  parish  ought  to  repair  it.  Flea :  that  the  highway 
lies  in  a  township  within  the  parish ;  that  the  inhabitants  of  the  town- 
ship haye  been  accustomed,  and  ought,  to  repair  all  public  highways 
within  it  which  otherwise  would  be  repairable  by  the  parish  at  large  ; 
that  the  parishioners  neyer  haye  repaired  the  said  highway ;  and  that, 
by  rea^ton  of  the  premises,  the  township  ought  to  repair,  and  the  parish 
ought  not  to  be  charged.  Eeplication  :  trayersing  the  custom  for  the 
township  to  repair  all  public  highways  within  it  which  would  other- 
wise, &c.  Verdict  for  defendants.  Judgment  arrested  because  the 
plea  did  not  ayer  that  the  highway  was  one  which,  but  for  the  custom, 
would  be  repairable  by  the  parish  at  large,  and  so  did  not  show 
what  party  other  than  the  defendants  was  liable  to  repair.  Judgment 
for  the  Crown  non  obstante  veredicto  refused. — Bex  y.  EastringUm 
(1836),  5  A.  &  B.  765;  1  N.  &  P.  193;  2  H.  &  W.  373;  6  L.  J.  M.  C. 
17. 

To  an  indictment  against  a  parish  for  non-repair  of  a  highway,  the 
plea  was  that  the  parish  consisted  of  fiye  townships,  each  of  which  from 
time  whereof,  &c.  had  repaired  all  the  highways  within  their  own 
respectiye  townships,  which  would  haye  been  otherwise  repairable  by 
the  parish  at  larg«  ;  that  the  highway  in  question  was  in  the  township 
of  A.,  which  ought  to  haye  repaired  the  same.    The  replication  denied 
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the  custom.  The  highway  in  question,  which  was  in  the  township  of 
A.,  was  a  new  road,  made  in  1804,  and  there  was  no  direct  eridence 
of  any  highway  in  A.  prior  to  that  time,  nor  was  any  repair  shown  hy 
A.  except  upon  that  road.  It  was  proved  that  the  four  other  town- 
ships had  separately  repaired  their  own  highways.  Held^  that  it  was 
not  necessary,  in  support  of  the  plea,  to  prove  afiBrmatively  the  exist- 
ence of  any  ancient  highway  in  the  township  of  A. — R,  v.  Bamcidstcidc 
(1843),  12  L.  J.  M.  C.  44 ;  3  G.  &  D.  545  ;  4  Q.  B.  499. 
■  Indictment  against  a  parish  for  non-repair  of  a  highway.  Pleas : 
1.  Except  as  to  part,  Not  guilty.  2.  As  to  such  part,  that  one  H.  H. 
(an  inhabitant)  was  liable  ratione  tenurce  to  repair  what  had  been  a 
part  of  such  highway  until  stopped  up  and  enclosed  by  £.  H.  whilst 
owner  of  the  farm,  now  in  the  possession  of  H.  H.,  without  legal 
authority,  and  who  then,  in  lieu  thereof,  set  out  a  new  road,  part  of 
the  highway  alleged  to  be  out  of  repair,  by  reason  of  which  such  part 
so  set  out  ought  to  be  repaired  by  the  said  H.  H.  Held,  bad,  on  de- 
murrer.—i?.  V.  Lurgarshall  (1854),  2  W.  E.  411. 

1888 

TTrban  Sanitary  Anthority.— An  indictment  will  lie,  under  sect.  10 
of  41  &  42  Vict.  c.  77,  against  the  highway  authority  of  a  district  for 
non-repair  of  a  highway.  Quaere^  whether  such  indictment,  being 
entirely  of  a  statutable  character,  should  not  show  on  its  face  that  all 
the  steps  enacted  by  sect.  10  had  been  previously  taken. — R,  v.  Wake^ 
field  Corp,,  35  W.  E.  911 ;  57  L.  J.  M.  0.  52;  20  a  B.  D.  810;  16 
Cox,  C.  C.439;  52  J.  P.  422. 

1897 

Parish  Connoil. — ^Notwithstanding  the  provisions  of  sect  6  of  tlie 
Local  Government  Act,  1894,  and  the  definition  of  'Vestry"  con- 
tained in  sect.  75  (2)  of  that  Act,  a  parish  council  is  not  liable  to  be 
indicted  for  the  non-repair  of  highways.  Qucere,  whether  the  inhabi- 
tants of  a  parish  still  remain  liable  to  be  indicted  for  the  non-reiMur  of 
the  highways  within  such  parish,  or  whether  the  common-law  liability 
of  the  inhabitants  to  indictment  for  non-repair  has  been  extinguished 
altogether  by  the  Local  Government  Act,  1894.  Sects.  94  and  95  of 
the  Highway  Act,  1835,  conferred  upon  justices  the  power  in  certain 
events  to  order  an  indictment  for  non-repair  of  a  highway  to  be  pre- 
ferred '*  against  the  inhabitants  of  the  parish  or  the  party  to  be  named 
in  such  Older" ;  and  the  costs  of  a  prosecution  instituted  under  those 
sections  are,  by  sect.  95,  payable  in  any  event  **  out  of  the  rate  made 
and  levied  in  pursuance  of  this  Act  in  the  parish  in  which  such  high- 
way shall  be  situate."  Held,  that  the  provision  with  regard  to  costs 
does  not  apply  when  the  highway  in  question  is  under  the  control  of  a 
district  counciL      Qucere,  whether,  since  the  passing  of  the  Local 
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Government  Act,  1894,  the  justices  have  any  jurisdiction  to  order  an 
indictment  for  non-repair  of  a  highway. — B.  v.  Shipley  Parish  Council, 

18  Cox,  C.  C.  631 ;  61  J.  P.  488. 

1837 

Agreement  to  execute  Bepairs. — On  an  indictment  against  a 
township  for  non-repair  of  a  highway,  the  defendants  proved  an  agree- 
ment between  the  owner  of  all  the  lands  in  their  township  and  the 
owner  of  all  the  lands  in  an  adjoining  township,  made  in  the  reign  of 
Queen  Elizabeth,  by  which  it  was  agreed  that  a  road  should  be  formed 
through  both  townships  to  be  repaired  in  equal  moieties ;  and  that  a 
stone  was  fixed  at  a  place  in  the  defendants'  township  to  mark  a  por- 
tion therein  which  was  to  be  repaired  by  the  adjoining  township,  and 
which  part  was  the  subject  of  the  indictment.  The  agreement  con- 
tained a  stipulation  that  a  further  assurance  should  be  prepared  by  a 
lawyer,  but  none  was  produced.  £epaii*s  were  proved  to  have  been 
done  by  the  adjoining  township  for  two  centuries.  Held,  that  the 
judge  ought  not  to  have  advised  the  jury  to  find  that  there  had  been 
some  legal  charge  created  upon  the  lands  in  that  adjoining  township  to 
repair  this  road.— itea;  v.  Scarisbrick,  6  L.  J.  M.  0.  103;  1  N.  &  P. 
582;  6  A.  &  E.  609;  1  W.  W.  &  D.  246. 

1820 

Immemorial  TTser — Custom. — ^Where  in  an  indictment  against  a 
township  for  non-repair  of  a  road  the  prescription  stated  and  proved 
was  that  its  inhabitants  had  been  immemorially  used  to  repair  all 
roads  situate  within  it  which,  but  for  such  usage,  would  be  repairable 
by  the  parish  at  large: — Held,  that  this  places  the  township  in  the 
situation  of  a  parish,  and  that  it  is  necessary  for  the  defendants  to 
show  by  evidence  some  other  persons  in  certainty  who  are  liable  in 
order  to  deliver  themselves  from  their  liability  to  repair. — Bex  v. 
Hatfield,  4  B.  &  Aid.  75 ;  22  R.  E.  631. 

The  indictment  stated  that  there  was  a  highway,  &c,,  situate  within 
the  township  of  Heage,  which  was  out  of  repair,  and  that  the  inhabi- 
tants of  the  township  of  Heage  from  time  whereof,  &c.  have  been 
used  and  accustomed  to  repair  all  common  and  public  highways  situate 
within  the  said  township,  &o.  Held,  that  it  was  no  ground  for  arrest- 
ing the  judgment,  that  the  statement  of  the  custom  was  not  limited  to 
such  highways  as  would  have  been  otherwise  repairable  by  the  parish 
at  large.— i2.  y.  Heage  (1841),  10  L.  J.  M.  0.  145  ;  1  G.  &  D.  648 ;  2 
a  B.  128 ;  6  Jur.  367. 

It  is  not  essential,  in  order  to  support  a  conviction  of  the  inhabitants 
of  a  parish  for  not  repairing  an  ancient  common  highway,  to  prove 
that  they  have  ever  repaired  it— jB.  v.  Newhold  (1869),  17  W.  B.  296 ; 

19  L.  T.  656. 


Digitized  by 


Google 


524  EEPAIE  (of  higuways). 

To  charge  a  township  with  liability  by  custom  to  repair  a  highway 
within  it  which  wotQd  otherwise  be  repairable  by  the  parish  comprising 
such  township,  it  is  not  necessary  to  prove  that  such  highway  has  been 
hitherto  repaired  by  such  township.  Without  such  proof  a  jury  may 
infer  the  custom  from  other  evidence,  such  as  that  the  parish  at  large 
have  never  done  any  repairs,  nor  appointed  surveyors,  nor  levied  high- 
way rates.— ii.  v.  Ardsley  {Township)  (1878),  26  W.  R.  405;  47 
L.  J.  M.  0.  65;  3  Q.  B.  D.  255;  38  L.  T.  71. 

1836 

Bepair  by  Third  Distriot,  whether  for  Parish  or  Township.— In- 
dictment of  a  parish  for  non-repair  of  a  highway.  Flea,  that  the 
parish  was  divided  into  townships,  in  two  of  which  existed  a  custom 
for  the  township  to  repair  all  the  highways  within  it,  which  but  for 
the  custom  wotdd  be  repairable  by  the  parish.  EepHcation  traversing 
the  custom.  Proof  that  the  parish  had  no  surveyor  of  the  highways ; 
that  the  townships  had ;  that  repairs  had  been  done  of  the  highways 
within  the  township,  xmder  the  direction  of  the  township  surveyor; 
but  on  cross-examination  it  appeared  that  the  particular  road  had 
been  repaired  by  a  third  district,  Newlands.  Heldy  that  it  ought  to 
have  been  left  to  the  jury  to  say  what  was  the  character  of  the  repairs 
done  by  Newlands,  whether  for  the  parish  or  for  the  township. — Bex  v. 
CrosthwaiUy  6  L.  J.  M.  C.  18. 

1862 

Directing  an  Indictment— Ministerial  Daty.— An  indictment  for 
non-repair  of  a  highway  was  preferred  by  G.  against  the  parish  at  the 
quarter  sessions  in  pursuance  of  an  order  of  three  justices  at  a  special 
sessions  for  highways.  The  parish  pleaded,  and  the  jury  found,  that 
the  occupier  of  farm  A.  was  liable  to  repair  ratione  tenures,  G.  applied 
for  his  costs  of  the  prosecution  under  sect.  95  of  the  statute  5  &  6  Will.  4, 
c.  50 ;  but  the  sessions  refused  to  give  them  on  the  ground  that  G.,  one 
of  the  magistrates  who  made  the  order  for  preferring  the  indictment, 
was  the  owner  of  farm  A.  Before  the  order  was  given  G.  had  sxun- 
moned  the  surveyor  of  the  parish  before  the  special  sessions.  No 
question  was  made  but  that  the  road  was  a  highway  and  out  of  repair. 
The  surveyor  simply  denied  the  liability  of  the  parish  to  repair  it,  but 
did  not  suggest  who  was  liable,  and  thereupon  L.  and  the  two  other 
justices  signed  the  order.  Heldy  that  when  the  surveyor  of  the  parish 
simply  denies  the  liability  of  the  parish  to  repair  a  highway  within  it, 
which  is  out  of  repair,  it  is  imperative  on  the  special  sessions  under 
sect.  95  of  the  Highway  Act  to  order  an  indictment  to  be  preferred. 
Heldy  further,  that  the  order  for  preferring  the  indictment  was  valid  in 
this  case,  as  L.  was  not  interested  in  the  matter  at  the  time  the  order 
was  made,  though  he  became  so  after  the  parish  had  pleaded,  oonee- 
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qaenUy  that  G.  was  entitled  to  his  costs  of  the  prosecution.— i2.  y. 
Surrey  JJ.,  21  L.  J.  M.  0.  195;  1  B.  C.  C.  70;  16  Jur.  641. 

1843 

Validity  o£ — ^In  an  order  made  by  magistrates  at  special  sessions, 
under  5  &  6  WiU.  4,  c.  50,  ss.  94,  95,  for  the  indictment  of  a  highway, 
it  should  distinctly  appear  that  such  highway  is  within  the  division  for 
which  such  special  sessions  are  held ;  and  if  that  do  not  appear  the 
subsequent  proceedings  at  the  quarter  sessions  are  yoid,  though  it  may 
appear,  on  the  face  of  them,  that  the  highway  was  within  their  juris- 
diction.—iJ.  V.  Martin,  13  L.  J.  M.  0.  45 ;  D.  &  M.  386 ;  2  a  B. 
1037 ;  8  Jut.  36.     8.  P.,  B.  v.  Hickling  {infra). 

Justices  in  special  sessions  made  an  order  under  5  &  6  WilL  4,  c  50, 
ss.  94,  95,  directing  an  indictment  for  non-repair  of  a  highway  to  be 
preferred  against  the  inhabitants  of  the  parish  of  H.  The  order  did 
not  state  that  the  highway  was  within  the  division  for  which  the 
special  sessions  were  held.  At  the  trial  the  defendants  had  a  verdict, 
the  jury  finding  that  the  highway  was  not  within  the  parish  of  H. 
The  judge  ordered  the  costs  of  the  prosecution  to  be  paid  by  the  defen- 
dants. The  Court  set  aside  the  certificate  for  costs,  on  the  ground  of 
the  defect  in  the  order  of  justices.  Qucere,  whether  the  certificate  for 
costs  must  show  on  the  face  of  it  that  the  order  of  justices  was 
properly  made.  Qucere,  also,  whether  the  judge  had  jurisdiction  to 
make  such  an  order,  the  jury  having  found  that  the  highway  was  not 
in  the  parish  of  B..—E.  v.  Hickling  (1845),  15  L.  J.  M.  0.  23 ;  7  a  B. 
890;  2  New  Sess.  Oas.  117. 

1857 
JariBdiction— Where  Liability  denied.— On  the  hearing  of  a 
summons,  under  5  &  6  Will.  4,  c.  50,  s.  94,  against  the  surveyor  of  a 
parish  respecting  the  repair  of  an  alleged  highway,  if  the  obligation  to 
repair  is  denied  by  the  parish,  the  special  sessions  cannot  inquire  at 
all  into  the  matter,  but  are  bound,  under  sect.  95,  to  direct  an  indict- 
ment to  be  preferred  against  the  inhabitants  of  the  parish. — E,  v. 
Amould,  27  L.  J.  M.  C.  92;  8  El.  &  Bl.  550;  4  Jur.  (N.  8.)  162;  6 
W.  R.  61. 

An  alleged  highway  being  out  of  repair,  the  surveyor  of  the  parish 
in  which  it  was  alleged  to  be  situate  was  summoned  before  the  justices 
in  petty  sessions,  under  5  &  6  Will.  4,  c.  50,  s.  94,  when  he  denied  the 
liability  on  the  ground  that  an  indictment  had  been  already  preferred 
against  the  parish,  and  recently  tried,  and  a  verdict  of  not  guilty 
returned;  on  this  the  justices  refused  to  make  an  order  directing  an 
indictment  against  the  parish  under  sect.  95.  On  application  to  this 
Court  to  rule  the  justices  to  make  the  order,  the  Court  refused  to 
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interfere.— 5ar«^  Ex  parte  (1860),  30  L.  J.  M.  C.  65;  3  El.  &  El. 
253 ;  6  Jur.  (N.  S.)  1176 ;  3  L.  T.  316 ;  9  W.  R.  54. 

Where,  on  the  hearing  of  a  summons  against  the  surveyors  of  a 
parish  for  the  non-repair  of  a  highway,  the  surveyors  deny  the  duty 
of  the  parish  to  repair  on  the  ground  that  the  alleged  highway  is 
not  a  highway,  the  justices  cannot  proceed  to  make  an  order,  under 
5  &  6  Will.  4,  c.  50,  s.  95,  that  an  indictment  be  preferred,  with- 
out making  any  inquiry  as  to  whether  the  road  be  a  highway. — R. 
V.  Johnson  (1865),  34  L.  J.  M.  0.  85;  11  Jur.  (N.  S.)  467;  11  L.  T. 
706. 

Sects.  18  and  19  of  the  Highway  Act,  25  &  26  Vict  c.  61,  which 
empower  justices  to  order  an  indictment  for  the  non-repair  of  a 
highway,  only  apply  to  the  case  of  admitted  highways. — JL  v.  Farrer 
(1866),  14  W.  R.  777  ;  10  Cox,  0.  C.  261 ;  14  L.  T.  515;  L.  R.  1  a  B. 
558;  35  L.  J.  M.  C.  210. 

By  sect.  10  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  (41  &  42  Vict.  c.  77),  it  is  provided  that,  **  where  complaint  is 
made  to  the  county  authority  that  the  highway  authority  of  any  high- 
way area  within  their  jurisdiction  has  made  defatdt  in  maintaining  or 
repairing  all  or  any  of  the  highways  within  their  jurisdiction,  the 
county  authority,  if  satisfied  after  due  inquiry  and  report  by  their 
surveyor  that  the  authority  has  been  guilty  of  the  alleged  default, 
shall  make  an  order  limiting  a  time  for  the  performance  of  the  duty 
of  the  highway  authority  in  the  matter  of  such  complaint.  Complaint 
having  been  made  under  this  section  to  a  county  authority  that  the 
highway  authority  of  a  highway  area  within  their  jurisdiction  had 
made  default  in  repairing  certain  highways  within  their  jurisdiction, 
the  coiinty  authority  were,  after  due  inquiry  and  report  by  their  sur- 
veyor, of  opinion  that  it  was  bond  fide  denied  by  the  highway  authority 
that  the  ways  were  highways,  and  thereupon  held  that,  under  the 
authority  of  B,  v.  Farrer  (14  L.  T.  515 ;  L.  R.  1  Q.  B.  558),  they  had 
no  jurisdiction  to  make  an  order.  Heldf  on  an  application  for  a  man- 
damus to  the  county  authority  to  make  an  order  imder  the  section, 
that  by  the  terms  of  the  section  it  was  the  duty  of  the  justices  to  make 
an  order,  and  that  a  mandamus  must  issue  ordering  them  so  to  do. 
Ji,  V.  Farrer  (14  L.  T.  515 ;  L.  R.  1  Q.  B.  558)  discussed.—^,  v. 
Cheshire  JJ.  (1884),  50  L.  T.  483;  48  J.  P.  262. 

Where  proceedings  are  taken,  under  the  Highways  Act,  1862,  s.  18, 
before  justices  for  the  non-repair  of  a  highway  forming  part  of  a 
highway  district,  the  bond  fide  admission  by  a  waywarden  of  a  parish 
that  the  road  is  a  highway  which  the  parish  is  bound  to  repair  is  bind- 
ing on  the  highway  board,  for  that  section  has  not  been  repealed, 
either  expressly  or  by  implication,  by  sect.  10  of  the  Highways  Act, 
1878,  or  otherwise.    Judgment  of  the  Queen's  Bench  Division  affirmed. 
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—Loughborough  Highway  Board  v.  Ourzon  (1886),  34  W.  R.  621 ;  60 
J.  P.  788  (0.  A.) ;  66  L.  J.  M.  C.  122 ;  17  Q.  B.  D.  344  ;  65  L.  T.  60. 

1884 

Appeal  to  Court  of  Appeal— Special  Case  itated  by  Quarter 
SesuOEB. — ^No  leave  is  necessary  to  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  upon  a  special  case  stated  by  a  Court  of 
Quarter  Sessions  under  6  &  6  WiU.  4,  c.  60,  s.  108,  for  the  jurisdiction 
of  the  Divisional  Court  is  an  original  jurisdiction  which  has,  in  such 
circumstances,  been  expressly  reserved  by  sect.  107  of  that  Act.  Reg, 
V.  Savin  (29  W.  B.  639 ;  6  Q.  B.  D.  309)  followed.— i?.  v.  lUingworth, 
32  W.  R.  451  ;  63  L.  J.  M.  C.  60  (C.  A.). 

1864 

Semoval  of  Indiotment  by  Certiorari.— An  indictment  for  non- 
repair of  a  highway  preferred  and  found  at  the  assizes,  by  an  order 
of  justices  made  under  6  &  6  Will.  4,  c.  60,  s.  95,  may  be  removed  by 
certiorari  into  the  Court  of  Queen's  Bench. — E,  v.  Handon,  23 
L.  J.  M.  C.  129;  3  El.  &  Bl.  647;  2  C.  L.  R.  1699;  18  Jur.  401 ;  2 
W.  R.  374. 

1861 

Practice.— On  the  trial  of  an  indictment  for  non-repair  of  a  high- 
way, counsel  for  the  defendant  not  allowed  to  sum  up. — R,  v.  Fields 
2  F.  &  F.  498. 

Indictment  for  Von-repair  of  a  Highway— Costs  of  Prosecu- 
tion when  no  Defence  made — ^Practice  as  to  Pleading  by 
Inhabitants  of  a  Township.~i?.  v.  Stamhall  (1858),  l  F.  &  F.  363. 

1860 

Appearance. — On  an  indictment  for  non-repair  of  a  highway,  the 
defendants  pleading  guilty,  the  judge  cannot  adjudge  costs  to  the 
prosecutor.— i?.  v.  Langley,  2  F.  &  F.  170 ;  8  Cox,  C.  C.  366. 

1844 
Jurisdiction  to  Order  and  Award. — Upon  proceedings  taken 
against  the  inhabitants  of  a  parish  for  non-repair  of  a  highway,  where 
an  indiotment  is  ordered  and  tried  under  sects.  94  and  95  of  5  &  6  Will.  4, 
c.  60,  the  latter  section  provides  ''  that  the  costs  of  such  prosecution 
shall  be  directed  by  the  judge  of  the  assize  before  whom  the  said 
indiotment  is  tried,  to  be  paid  out  of  the  rate  made  and  levied  in  pur- 
suance of  that  Act,  in  the  parish  in  which  such  highway  shall  be 
situate.*'  At  the  March  Assizes,  1842,  an  indiotment  was  tried  at  the 
assizes  against  the  inhabitants  of  a  parish,  who  were  found  guilty,  and 
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an  order  made  upon  application  to  the  judge  for  the  costs  of  the  prose- 
cution in  the  following  words :  **It  is  ordered,  &c.  that  the  costs  of 
this  prosecution  be  paid  out  of  the  rate  made  and  levied,  or  to  be  made 
and  levied,  in  pursuance  of  5  &  6  Will.  4,  c.  50,  in  the  said  parish  of,"  dc, 
signed  by  the  judge.  The  amount  of  the  costs  was  not  ascertained  during 
the  assizes.  At  subsequent  assizes  for  the  same  county,  application 
was  made  to  different  judges  to  ascertain  the  amount  and  order  the 
payment ;  an  application  was  also  made  at  chambers  to  the  judge  who 
tried  the  indictment ;  but  they  declined  to  do  so ;  and  at  the  summer 
assizes  in  1843  (judgment  having  been  respited  from  time  to  time),  the 
judge  then  presiding,  upon  proof  that  the  road  had  been  well  repaired, 
passed  a  nominal  fine  upon  the  defendants  and  discharged  their  recog- 
nizances to  appear  for  judgment.  In  Hilary  Term,  1844,  a  rule  nisi 
was  obtained  for  a  writ  of  mandamus  to  the  surveyor  of  the  highways 
of  that  parish,  commanding  him  to  pay  to  the  prosecutor  '*  the  costs  of 
the  prosecution  of  the  indictment,"  not  mentioning  any  sum.  The 
Court  refused  to  interfere,  and  discharged  the  rule. — /?.  v.  Clark, 
13L.  J.M.C.91;  8Jur.489;  6Q.B.887;  D.&M:.687;  1  New  Sess. 
Cas.  143. 

An  order  for  the  costs  of  the  prosecution  under  5  &  6  Will.  4,  c.  50, 
s.  95,  can  only  be  made  when  the  road  is  proved  afiBrmatively  to  be  a 
highway,  and  the  Court  will  not  go  into  that  question  on  affidavit. — 
B,  V.  Down  Holland  {Township)  (1845),  15  L.  J.  M.  C.  25 ;  9  Jur.  1077; 
2  New  Sess.  Cas.  177. 

1846 

Out  of  what  Funds.— The  provision  in  5  &  6  Will.  4,  c.  50,  s.  95, 
as  to  the  judge's  certificate  for  the  costs  of  the  prosecution  of  an  in- 
dictment for  the  non-repair  of  a  highway,  only  extends  to  cases  where 
the  liability  to  repair  is  disputed ;  and  therefore  where,  on  an  indictment 
for  the  non-repair  of  a  public  carriage  way,  the  defendants  were 
acquitted  on  the  groimd  that  the  way  was  not  a  public  highway  for 
carriages,  and  the  judge  certified  for  the  costs  of  the  prosecution : — 
Heldf  that  he  had  no  jurisdiction  to  make  this  certificate,  and  the  Court 
set  it  aside.— i?.  v.  Heanor,  14  L.  J.  M.  C.  38 ;  9  Jur.  105  ;  6  Q.  B. 
745 ;  1  New  Sess.  Cas.  460. 

A  judge's  order  for  costs  of  the  prosecution  of  an  indictment 
for  non-repair  of  a  highway,  under  the  General  Highway  Act 
(5  &  6  Will.  4,  c.  50),  s.  95,  should  state  on  the  face  of  it  out  of 
what  funds  the  costs  are  to  be  paid,  and  where  it  did  not  do  so 
the  Court  set  the  order  aside.  Semble,  that  it  should  also  state  the 
amoimt.  Semhle,  that  where  an  indictment  is  preferred  at  the  quarter 
sessions  by  order  of  special  sessions,  and  is  removed  into  the  Court 
by  the  defendants  by  writ  of  certiorari,  and  is  then  tried  at  nisiprius. 
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the  judge  sittiiig  there  is  a  **  judge  of  assize  before  whom  the  said 
indictment  is  tried"  within  the  meaning  of  sect.  95  of  5  &  6  Will.  4, 
c.  50,  so  as  to  be  enabled  to  make  an  order  for  payment  of  the 
costs  of  the  prosecution.  Where  the  order  was  made  to  pay  the  costs 
to  **G.  H.  A."  (the  prosecutor)  **or  his  attorney,'*  aemble,  that  the 
order  was  not  bad  because  **  G.  H.  A."  was  dead  at. the  time  of  the 
order  made.  Semhle^  that  it  need  not  appear  by  express  averment,  if 
it  may  be  gathered  by  reasonable  implication,  that  the  highway  in 
respect  of  which  the  indictment  is  preferred  is  within  the  division  for 
which  the  justices  in  special  sessions  were  sitting  who  ordered  the  in- 
dictment to  be  preferred.  SemhUy  that  it  is  not  necessary  that  the 
judge  should  state  on  the  face  of  the  order  the  facts  out  of  which  his 
jurisdiction  arises.— i2.  v.  Wat/ord{\S4n),  4  D.  &  L.  593;  11  Jur.  332. 

1863 

Where  Order  directiiig  Indictment  Void.— An  indictment  for 
non-repair  of  a  highway,  under  5  &  6  Will.  4,  c.  50,  s.  95,  came  on  to 
be  tried  at  the  assizes,  when  the  jury  were  discharged  without  a 
verdict,  they  being  unable  to  agree.  Heldf  that  the  judge  could  not 
direct  the  costs  of  such  trial  to  be  paid  out  of  the  highway  rate  under 
the  above  section.  The  order  of  the  justices  directing  the  indictment 
to  be  preferred  was  also  held  bad,  on  the  authority  of  R,  v.  Hicklingy  7 
Q.  £.  890,  for  not  showing  on  the  face  of  it  that  it  was  made  at  a 
special  session  of  the  highways  held  within  the  division  in  which  the 
road  was  situate. — B,  v.  ffeyteshury,  8  L.  T.  315. 

1846 

Where  Indictment  Tried. — If  an  indictment  be  preferred  against 
the  inhabitants  of  a  parish  under  the  Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  8.  95,  and  the  defendants  plead  guilty,  the  judge  will  not  direct 
the  prosecutor's  costs  to  be  paid  under  that  section,  as  the  indictment 
was  not  tried  before  him. — li,  v.  Vowchurchy  2  Car.  &  K.  393. 

On  an  indictment  against  a  parish  for  non>repair  of  a  road,  the 
parish  pleading  guilty : — Held,  that  the  judge  at  the  assizes  had  power 
to  order  payment  of  the  costs  of  the  prosecution  under  the  Highway 
Act,  6  &  6  Will.  4,  0.  50,  s.  95.— i?.  v.  Hazlemere  (1862),  11  W.  R. 
115 ;  3  B.  &  S.  313 ;  32  L.  J.  M.  C.  30 ;  9  Jur.  (N.  S.)  573 ;  7  L.  T. 
382. 

1848 

When  Indictment  Defective.— If  upon  the  trial  of  an  indictment 
for  the  non-repair  of  a  highway,  ordered  by  justices  under  5  &  6 
Will.  4,  c.  50,  s.  94,  it  appears  that  the  road  indicted  is  not  the  road 
set  out  in  the  order  of  justices,  and  the  prosecution  fails  in  con- 
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flequence,  the  judge  has  no  jurisdiction  to  certify  for  the  costs  under 
sect.  95.— B.  V.  Fi/ehead  (1848),  3  CJox,  C.  0.  69. 

An  order  was  made  by  justices  under  6  &  6  Will.  4,  c.  60,  s.  95,  for 
an  indictment  to  be  preferred  for  the  non-repair  of  a  "highway 
called  Quaker  Lane."  Before  the  justices  it  was  sought  to  fix  the 
defendants  with  liability  to  repair  the  highway  as  a  cart  and  carriage 
way.  The  indictment  contained  counts  for  a  cart  and  carriage  way, 
and  also  for  a  pack  and  prime  way.  At  the  trial  the  jury  found 
that  it  was  not  a  cart  and  carriage  way ;  and  the  defendants  admitted 
that  it  was  a  pack  and  prime  way,  and  contended  that  it  was  not  out 
of  repair ;  and  the  jury  foimd  that  as  a  pack  and  prime  way  it  was 
not  out  of  repair.  Held,  that  the  prosecutor  was  not  entitled  to 
his  costs  under  sect.  95.— -ff.  v.  Chckheaton  (1864),  11  L.  T.  305. 

1889 

Discretion  of  Judge. — ^A  prosecutor  had  obtained  a  summons 
under  sect.  94  of  the  Highway  Act,  5  &  6  Will.  4,  c.  50,  calling  on 
the  parish  surveyors  to  show  cause  why  a  highway  should  not  be 
repaired.  The  surveyors  denied  the  liability  of  the  parish  to  repair, 
and  the  magistrates  (under  sect.  95)  ordered  an  indictment  against  the 
inhabitants  of  the  parish,  which  was  preferred,  and  was  tried  as  a 
traverse  on  the  Grown  side  of  the  assizes,  and  the  defendants  found 
guilty.  Held,  that  the  prosecutor  was  entitled  to  an  order,  under 
sect.  95,  to  have  his  costs  paid  out  of  the  highway  rate,  and  that  the 
statute  as  to  this  was  imperative  and  left  no  discretion  whatever  in 
the  judge.— i?.  v.  Torkhill,  9  Car.  &  P.  218. 

1876 

Justices  must  have  had  Jurisdiction.— Where  a  prosecution  had 
been  ordered  by  justices  under  6  &  6  Will.  4,  c.  50,  s.  95,  and  at  the 
trial  the  indictment,  which  was  for  non-repair  of  a  general  highway, 
was  amended  so  as  to  limit  it  to  a  partial  highway,  and  on  the 
amended  indictment  a  conviction  was  obtained,  and  the  judge  ordered 
the  costs  to  be  paid  out  of  the  highway  rate  of  the  parish  in  which  the 
highway  was  situate : — Heldf  that  the  order  was  wrong,  since  sect.  95 
only  deals  with  the  costs  of  "such  prosecution'* — i.e.,  the  prosecu- 
tion ordered  by  the  jiistices — whereas  the  amendment  had  made  this  a 
new  prosecution.—^,  v.  Lee,  24  W.  R.  550;  45  L.  J.  M.  0.  54;  1 
Q.  B.  D.  198;  34  L.  T.  445. 

1866 

Under  Highway  Act  of  1862— Verdict  of  Hot  Ooilty.— 
Under  25  &  26  Vict,  c.  61,  s.  19,  the  Court  cannot  direct  the  costs  of 
the  prosecution  of  an  indictment,  preferred  by  the  direction  of  justices, 
for  non-repair  of  a  road  to  be  paid  by  the  parish  in  a  case  where  the 
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jury  have  found  upon  the  trial  of  such  indictmont  that  the  road  in 
question  was  not  a  highway  but  a  private  road. — B.  v.  Buckland, 
13  W.  E.  715;  10  Cox,  C.  C.  116 ;  6B.  &  S.  397  ;  34  L.  J.  M.  C.  178  ; 
11  Jut.  (N.  S.)  821 ;  12  L.  T.  380. 

1832 

When  Prosecution  Vexations— Hew  TriaL— Where  defendants 
were  convicted  upon  an  indictment  for  non-repair  of  a  highway,  and 
obtained  a  rule  for  a  new  trial  upon  terms  as  to  the  pro8ecutor*$  costs, 
and  upon  the  second  trial  they  were  acquitted  \—Held,  that  they  were 
not  entitled  to  costs,  although  the  judge  certified  under  the  Highway 
Act,  1773  (13  Geo.  3,  c.  78),  s.  64,  that  the  prosecution  was  vexatious. — 
BexY.  Salwick  {Lihahitants),  1  L.  J.  M.  C.  14  ;  2  B.  &  Ad.  136. 

1817 
When  Defence  Frivolons. — ^Upon  indictment  for  not  repairing  a 
highway,  removed  by  the  prosecutor,  if  the  judge  at  nisipriuB  certifies 
that  the  defence  was  frivolous,  the  prosecutor  shall  have  his  costs,  not- 
withstanding the  defendant  hath  obtained  a  rule  nisi  to  arrest  the 
judgment. — Bex  v.  St,  John,  Margate,  6  M.  &  S.  130. 

Where  an  indictment  has  been  preferred  at  the  quarter  sessions,  and 
removed  by  certiorari  into  the  Queen's  Bench,  that  Court  has  power, 
imder  5  &  6  Will.  4,  c.  50,  s.  98,  to  award  to  the  prosecutor  costs  in- 
curred previous  to  the  removal  of  the  indictment,  if  the  defence  has 
been  frivolous  or  vexatious  in  the  opinion  of  the  judge  trying  the 
cause.— -B.  v.  Preston  (1839),  7  Dowl.  593 ;  overruling,  2  M.  &Rob.  137. 
Defendants,  in  an  indictment  for  non-repair  of  a  highway,  who  plead 
guilty,  are  not  liable  to  costs  under  5  &  6  Will.  4,  c.  50,  s.  98,  although 
up  to  the  trial  they  have  acted  as  though  they  would  defend  them- 
selves.—i?.  V.  Denton  (1864),  13  W.  R.  143;  5  B.  &  S.  821;  34 
L.  J.  M.  0.  13 ;  11  Jur.  (N.  S.)  172 ;  11  L.  T.  371. 

1842 

Enforced  by  Attachment— Under  5  &  6  Will.  4,  c.  50,  s.  98,  the 
Court  before  whom  an  indictment  for  the  non-repair  of  a  highway  is 
tried  may  certify  for  the  costs  of  a  special  jury.  The  judge  who  tries 
a  criminal  proceeding  may  certify  for  the  costs  of  a  special  jury  under 
6  Geo.  4,  c.  50,  88.  30,  34.— /?.  v.  Pemhridge,  12  L.  J.  Q.  B.  47  ;  6  Jur. 
1037 ;  3  a.  &  D.  603 ;  3  Q.  B.  901. 

1840 

On  Bemoval  by  Certiorari.— A  complaint  was  made  to  magistrates, 
under  sect.  94  of  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  60),  that  a 
way  alleged  to  be  a  highway  was  out  of  repair :  the  magistrates  ordered 
an  indictment  against  the  inhabitants  of  the  parish,  which  was  found, 
and  removed  by  certiorari,  and  on  the  trial  of  it  the  defendants  were 
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acquitted  on  the  ground  that  it  was  not  a  highway.  The  prosecutor 
applied  for  costs  to  be  paid  out  of  the  highway  rate,  under  sect  95  of 
the  Act.  It  was  objected  that  this  provision  as  to  costs  only  applied 
where  the  existence  of  a  highway  was  not  disputed,  and  also  that  it  did 
not  apply  when  the  indictment  was  removed  by  certiorari.  The  judge 
refused  the  order.  Semhle,  that  sect.  93  of  the  Act,  as  to  payment  of 
costs  out  of  the  highway  rate,  and  sect.  98,  as  to  costs  to  be  paid  by 
any  defendant  when  the  defence  is  frivolous,  are  distinct  in  their 
operation,  and  are  not  to  be  connected.  Semble,  that  the  magistrates 
are  not  bound  to  make  their  order  in  terms  exactly  following  those 
contained  in  the  information. — B.  v.  Chedtuorth  {Inhahitants)^  9  Car.  &  P. 
285. 

The  6  &  6  Will.  4,  c.  50,  s.  95,  points  out  three  tribunals  for  the  trial 
of  indictments  for  non-repair  of  a  highway — the  quarter  sessions,  the 
judge  of  assize  sitting  under  a  commission  of  oyer  and  terminer,  and 
the  judge  sitting  at  nisi  prius  when  the  indictment  is  removed  into 
this  Court  by  certiorari ;  and  the  judge  trying  an  indictment  so  removed 
has  power  to  make  an  order  for  the  costs  of  the  prosecution,  to  be  taxed 
by  the  officer  of  this  Court,  without  specifying  the  amount  {diss, 
Crompton,  J.).— i?.  v.  Erdisland  {l%b^),  2  W.  R.  553. 

An  indictment  for  not  repairing  a  highway  was  preferred  by  an  order 
of  justices  against  the  inhabitants  of  a  parish  at  the  assizes,  and  was 
afterwards  removed  into  the  Queen's  Bench  by  certiorari  on  the  appli- 
cation of  the  defendants,  and  was  tried  by  one  of  the  judges  of  that 
Court  at  the  civil  side ;  the  jury  having  found  for  the  defendants,  the 
judge  refused  to  certify  for  the  prosecutor's  costs.  The  Court  upheld 
the  decision,  on  the  ground  that  sect.  95  of  5  &  6  Will.  4,  c.  50 — 
under  which  the  prosecutor  claimed  his  costs,  and  which  provides  that 
when  the  justices  order  an  indictment  to  be  preferred  at  the  assizes  or 
quarter  sessions  the  prosecutor's  costs  are  to  be  paid  out  of  the  high- 
way rates — did  not  apply  in  the  case  where  an  indictment  was  removed 
by  certiorari  into  the  Queen's  Bench  and  tried  at  nisi  prim  by  a  judge 
of  that  Court.— A  v.  Ipstones  (1868),  16  W.  E.  538 ;  9  B.  &  S.  103 ; 
37  L.  J.  M.  C.  37 ;  L.  R.  3  Q.  B.  216 ;  17  L.  T.  497. 

1866 

Effect  of  Eecognizance.— A  prosecutor  removing  an  indictment  for 
non-rei)air  of  a  highway  by  certiorari  is  only  liable  for  costs  by  virtue 
of  the  recognizance  required  by  16  &  17  Yict.  c.  30,  s.  5 ;  and  if  he  has 
not  entered  into  such  a  recognizance  costs  cannot  be  recovered  against 
him.  The  proper  remedy  for  such  a  default  is  that  given  by  sect.  7, 
which  provides  that  in  that  case  the  certiorari  may  be  disregarded. 
Semhlfy  that  if  the  prosecutor,  instead  of  entering  into  the  recognizance 
required  by  the  statute,  enters  into  one  conditioned  to  prosecute  "  with 
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effect,"  this  will  not  be  estreated  for  the  purpose  of  paying  the  de- 
fendant's costs.— i?.  V.  East  Stoke,  13  W.  R.  737  ;  6  B.  &  S.  636 ;  34 
L.  J.  M.  C.  190 ;  11  Jur.  (N.  S.)  809. 

1819 

Who  entitled. — The  expenses  of  a  constable,  in  prosecuting  an 
assault  committed  on  him  in  the  execution  of  his  duty,  cannot  be  paid 
by  the  overseer  out  of  the  poor  rate,  and  are  not  within  18  Geo.  3, 
c.  19,  s.  4.  Held,  also,  that  when  the  appeal  is  against  the  overseers' 
accounts  by  individuals  paying  rates  within  the  parish,  the  certiorari 
is  not  taken  away  by  50  Geo.  3,  c.  49 ;  that  Act  only  applying  to  appeals 
by  the  overseers  against  the  disallowance  of  any  items  in  their  accounts 
by  the  magistrates. — Bex  v.  Bird,  2  B.  &  Aid.  522. 

1833 

By  one  Inhabitant— Effect  of.— Where  one  inhabitant  of  a  parish 
has  removed  an  indictment  against  it  for  the  non-repair  of  a  road 
into  the  King's  Bench,  and  has  given  the  usual  security  for  costs  in 
case  a  verdict  of  guilty  should  pass,  the  other  inhabitants  of  the  parish 
will  not  be  permitted  to  plead  guilty  to  the  indictment. — Bex  v.  Lux^ 
borough f  1  Dowl.  527. 

1864 

Taxation. — "Where  an  indictment  against  a  parish  for  non-repair  of 
a  highway  is  tried  at  quarter  sessions,  who  order,  in  general  terms, 
that  the  costs  of  the  prosecution  be  paid,  but  nothing  is  done  under 
that  order,  nor  are  the  costs  taxed  until  after  another  quarter  sessions 
has  passed  by : — llehl,  that  the  defendants  are  not  liable  to  pay  such 
costs,  as  the  justices  at  quarter  sessions  who  try  the  indictment  have 
alone  the  power  of  awarding  costs,  and  that  Court  had  expired  before 
the  costs  were  taxed  and  ascertained. — i?.  v.  Lambeth  {Surveyors),  3 
W.  R.  74 ;  3  C.  L.  R.  35. 

1864 
Mode  of  Becoyery.— The  costs  of  an  indictment  against  a  parish 
for  non-repair  of  a  highway,  ordered  to  be  paid  to  the  prosecutor  by 
the  quarter  sessions  under  sect.  95  of  5  &  6  Will.  4,  c.  50,  are  not 
recoverable  by  distress  against  the  surveyor  under  sect.  103,  but  are 
to  be  paid  out  of  the  rate  made  and  levied  in  pursuance  of  that  Act. 
It  is  the  duty  of  the  surveyors  who  are  in  office  when  such  an  order 
for  costs  ifl  made,  or  of  their  immediate  successors  in  office,  to  pay  the 
costs  out  of  any  funds  then  in  their  hands,  or,  if  they  have  none,  to 
make  a  rate  for  the  purpose  of  putting  themselves  in  funds. — Try- 
ddyn,  In  re,  23  L.  J.  M.  C.  45 ;  S.  C.  ncm,  B,  v.  Lyton,  3  El.  &  Bl. 
390;  18  Jur.  399. 
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1882 

Treble  Costs  under  13  Geo.  3,  c.  78,  s.  81.— The  Highway  Act  (13 
Geo.  3,  c.  78),  s.  81,  does  not  entitle  a  surveyor  of  highways  to  treble 
costs  after  verdict,  but  only  in  cases  of  nonsuit,  discontinuance,  or 
judgment  on  demurrer.  Qucere,  whether  he  can  in  any  case  recover 
treble  costs  if  he  plead  a  special  plea. — Ward  v.  Bateman,  2  L.  J. 
Ex.  16;  1  C.  &  M.  485 ;  3  Tyr.  221. 

1806 

Discharge  from  Indiotixieilt. — In  order  to  be  discharged  from  an 
indictment  for  not  repairing  a  highway,  the  parties  must  produce  an 
affidavit  that  the  road  is  now  actually  repaired  since  the  conviction, 
and  is  likely  to  continue  so. — Bex  v.  Loughtoriy  3  Smith,  575. 

The  inhabitants  of  a  parish  cannot  be  discharged  from  an  indict- 
ment for  the  non-repair  of  a  highway  until  it  is  ascertained  whether 
the  repairs  effected  will  stand  during  a  winter. — Bex  v.  Witney  (1837), 
5  Dowl.  728;  1  W.  W.  &  D.  381. 

1816 

Quashing  an  Indietment. — An  indictment  against  a  parish  for 
not  repairing  will  not  be  quashed  on  an  affidavit  that  the  way  is  now 
in  repair ;  but  defendants  must  plead  guilty  and  pay  a  nominal  fine. — 
Bex  V.  Lincombe,  2  Chit.  214. 

1823 

Setting  aside  an  Award. — ^This  Court  will  not  entertain  an  appli- 
cation for  setting  aside  an  award,  founded  upon  an  indictment  at  the 
assizes  for  not  repairing  a  road,  though  the  question  in  dispute  bo  of  a 
civil  nature. — Bex  v.  Cotesbatch,  2  D.  &  B.  265. 

1817 

New  Trial— On  what  Oronnds. — ^Where  the  defendant  has  been 
acquitted  on  an  indictment  for  not  repairing  a  road,  the  Court  will  not 
grant  a  new  trial ;  yet  they  will,  under  very  special  circumstances, 
suspend  the  entry  of  judgment  so  as  to  enable  the  parties  to  have  the 
question  reconsidered  upon  another  indictment  without  the  prejudice 
of  the  former  judgment. — Bex  v.  Wandsworth^  1  B.  &  Aid.  63 ;  18  B.  B. 
434. 

SemhUf  that  the  Court  have  no  power  to  order  a  new  trial  where, 
upon  an  indictment  for  a  misdemeanour,  a  verdict  has  passed  for  the 
defendant,  though  the  judge  may  have  misdirected  the  jury.  But 
they  will  in  such  a  case  order  the  entry  of  the  judgment  upon  the 
verdict  to  be  stayed  until  after  the  trial  of  a  new  indictment. — Bex  v. 
Button  (1833),  2  L.  J.  M.  C.  75 ;  2  N.  &  M.  57 ;  5  B.  &  Ad.  52. 

In  an  indictment  for  a  nuisance  by  causing  an  obstruction  to  a 
navigable  channel  where  no  question  of  civil  right  is  involved,  where 
an  acquittal  would  be  no  bar  to  a  subsequent  prosecution,  and  where 
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on  conyictioii  the  defendant  would  be  liable  to  fine  and  imprison- 
ment:— Semble,  that  the  Court  after  a  verdict  of  acquittal  will  not 
grant  a  new  trial.— i?.  v.  Bussell  (1854),  2  W.  E.  555 ;  3  El.  &  Bl.  942  ; 
23  L.  J.  M.  0.  173 ;  18  Jur.  1822. 

Where  a  defendant  is  acquitted  on  an  indictment  for  obstructing  a 
highway,  the  Ck)urt  will  not  grant  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  evidence. — B,  v.  Johmon  (1860),  8  W.  R.  236 ; 
2  El.  &  EL  613 ;  29  L.  J.  M.  C.  133 ;  6  Jur.  (N.  S.)  553. 

1836 

Bemoval  by  Bule  Nisi. — The  rule  for  removing  an  indictment  for 
non-repair  of  a  road  from  an  inferior  jurisdiction  is  nisi  in  the  first 
instance. — Rex  v.  Leeds  {Tnhahitants)^  5  Dowl.  123. 

1826 
Agreement  by  Parishioner  to  stay  Proceedings  on  Present- 
ment— Action  for  Breach. — A  part  of  tho  inhabitants  of  a  parish 
entered  into  an  agreement  with  a  parishioner,  who  had  presented  a 
road  in  it  for  want  of  repair,  that  he  should  stay  proceedings  on  that 
presentment,  that  the  inhabitants  should  allow  him  a  sum  of  money 
towards  the  expenses  of  repairing  the  road,  and  that  the  statute  duty 
of  himself  and  certain  inhabitants  should  be  done  therein.  The  Court 
held^  that  a  declaration  in  which  it  was  averred  that  that  part  of  the 
inhabitants  had  performed  the  agreement,  but  that  the  parishioner  had 
not  repaired  the  road  or  withdrawn  the  presentment,  was  bad  on 
general  demurrer. — Jefferies  v.  Oreenmariy  4  L.  J.  (0.  S.)  K.  B.  13, 
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1893 

Presumption  of  Grant  to  Trustees  for  Parish.— The  award  under 
an  Inclosure  Act  passed  in  1774  set  out  a  certain  lane  as  a  highway. 
There  was  no  evidence  to  show  to  whom  the  soil  of  this  lane  belonged 
before  the  award.  From  1778  down  to  1890  the  pasturage  on  this  road 
was  let  by  the  vestry  of  the  parish  every  year  to  persons  who  paid  for 
the  hire  of  it.  During  this  time  neither  the  lord  of  the  manor  nor 
anyone  else  disputed  the  right  of  the  vestry  to  let,  or  of  their  tenant 
to  depasture,  the  lane.  The  money  was  applied  to  various  parish  pur- 
poses, but  not  to  any  ecclesiastical  purpose.  The  lord  of  the  manor 
sued  the  defendant  for  damages  for  trespass  in  depasturing  the  lane, 
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and  for  damage  done  by  his  sheep  to  the  hedges  and  adjoining  land. 
Heldy  that  the  proper  presumption  was  that  the  soil  of  the  lane  was 
vested  in  some  person  or  persons  as  trustees  for  the  parish ;  that  it 
might  be  presumed  that  a  grant  of  the  lane  had  been  enrolled,  or  that 
a  grant  had  been  made  for  some  purpose  which  did  not  require  enrol- 
ment of  the  deed ;  and  that  the  churchwai'dens  and  oyerseers  of  the 
parish  had  acquired  a  title  to  the  soil  of  the  lane  under  the  Statute  of 
Limitations  subject  to  the  public  right  of  way. — Haigh  v.  Wett^  69 
L.  T.  165 ;  62  L.  J.  Q.  B.  532 ;  [1893]  2  Q.  B.  19 ;  57  J.  P.  358  (C.  A.). 

1898 

Conveyance  of  Land— Soil  of  Highway.— The  rule  of  construc- 
tion— ^that  where  there  is  a  conveyance  of  land  (even  although  it  is 
described  by  reference  to  a  plan,  and  by  colour,  and  by  quantity),  if  it  is 
said  to  be  bounded  by  a  public  thoroughfare,  half  of  the  road  passes 
in  the  absence  of  expressions  or  circumstances  indicating  a  contrary 
intention  applies  to  conveyances  of  land  adjacent  to  streets  in  towns. 
Where  the  conveyance  is  of  land  belonging  to  the  corporation  of  the 
town,  the  rights  of  the  pubHc  over  the  highway  are  not  a  reason  for 
presuming  a  contrary  intention  on  the  part  of  the  corporation.  The 
rule  applies,  where  the  conveying  party  owns  the  soil  beyond  the 
medium  filum  vice  (and,  semhle^  where  his  ownership  does  not  extend 
thereto),  to  pass  whatever  interest  he  has  in  the  soil  of  the  highway. 
Dictum  of  Cockbum,  0.  J.,  in  Leigh  v.  Jack  (28  W.  E.  452 ;  5  Ex.  D. 
270)  disapproved  of. — Whitens  Charities,  In  re;  Charity  Commrs,  v. 
London  Corp.,  46  W.  E.  479 ;  67  L.  J.  Ch.  430 ;  [1898]  1  Ch.  659 ;  78 
L.  T.  550. 

1902 

Inolosnre— Private  Eoad— Ownership  of  Soil— TTser  in  excess 
of  Award. — By  an  award  made  under  an  Liclosure  Act  of  1812,  which 
was  passed  for  the  draining,  inclosing,  and  improving  of  a  district  of 
a  fen  country,  it  was  provided  that  all  the  herbage  which  should  from 
time  to  time  grow  ui)on  all  the  private  roads  therein  set  out  should 
belong  to  and  be  the  property  of  the  surveyor  of  highways  for  the  time 
being,  to  be  by  him  let  annually  for  the  depasturing  of  sound  and 
healthy  sheep,  but  of  no  other  cattle  or  stock  whatever.  The  plaintiff 
was  the  occupier  of  a  farm,  allotted  under  the  award,  adjoining  a 
private  road.  Since  1846  the  pasturage  of  this  private  road,  along  with 
other  roads,  had  been  let  annually,  pursuant  to  directions  given  of 
public  vestry  meetings,  without  any  restriction  providing  for  depas- 
turing sheep  only.  Li  an  action  by  the  plaintiff  against  the  rural 
district  council  (the  successors  of  the  surveyors  of  highways)  com- 
plaining of  their  having  let  the  road  for  the  depasturing  of  cattle  and 
horses  i^Utld,  that,  inasmuch  as  the  restriction  of  pasturage  to  sheep 
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was  part  of  a  permanent  scheme  for  the  drainage  of  a  large  area  of 
land,  and  was  intended  for  the  benefit  of  the  public,  and  not  only  of 
the  owners  of  land  adjoining  the  road,  any  grant  of  a  right  to  depas- 
ture cattle  or  horses  on  the  road  would  have  been  illegal,  and  therefore 
the  Court  ought  not  to  presume  a  lost  grant  of  any  such  right.  Judg- 
ment of  Cozens-Hardy,  J.  (49  W.  R.  154),  reversed. — Neaveraon  v. 
Peterborough  Rural  Council,  50  W.  E.  549;  71  L.  J.  Ch.  378;  1  Ch. 
657 ;  86  L.  T.  738 ;  66  J.  P.  404  (C.  A.). 

1823 

Bights  of  acyoining  Owners. — ^Where  trespass  is  brought  which 
involves  a  question  of  the  right  to  land,  although  evidence  of  acts  of 
ownership,  &c.  be  given  on  both  sides,  if  the  judge  who  tried  the 
cause  should  consider  that  the  testimony  on  either  side  preponderates, 
and  so  direct  the  jury,  the  opposite  party  is  not  bound  by  the  verdict, 
and  the  Court  will  grant  a  new  trial.  The  Court  will  not,  on  motion 
for  a  rule  for  a  new  trial  in  such  a  case,  suffer  affidavits  to  be  read  im- 
puting improper  motives  to  the  jury  in  finding  their  verdict.  Owner- 
ship of  land  adjoining  either  side  of  a  road,  primci  facie  evidence  of  a 
right  to  the  soil  extending  to  the  centre  of  the  road.  A  recent  right 
founded  on  an  inclosure  under  an  Act  of  Parliament  does  not  make 
a  distinction  with  regard  to  the  general  law.  Costs. — Cooke  v.  Qreen, 
11  Price,  736. 

Where  local  Acts  of  Parliament  gave  trustees  power  to  divert,  alter 
and  widen  a  road,  and  to  purchase  land  for  that  purpose,  and  vested 
the  land  so  purchased  and  the  part  of  the  road  which  was  abandoned 
in  them : — Ueld,  that  as  to  a  part  of  the  road  affected  by  the  Acts,  the 
common  presumption  still  remained,  that  the  owner  of  the  adjoining 
inclosures  was  proprietor  usque  ad  medium  filum  vice.  Lord  S.  was 
owner  of  two  fields  adjoining  a  road  which  he  sold  to  the  railway  com- 
pany ;  the  conveyance  to  the  company  referred  to  plans  and  schedules 
in  which  the  roads  and  fields  were  described  and  numbered  by  three 
different  numbers,  and  the  quantities  and  occupiers  of  each  were 
separately  stated,  and  it  conveyed  the  two  fields  to  the  company  by 
the  same  numbers  and  descriptions  as  those  in  the  plans  and  schedules 
referred  to,  but  made  no  mention  of  the  road  whatever.  Held,  that, 
under  the  circumstances,  the  road  did  not  pass,  it  being  clear  that  both 
the  parties  to  the  conveyance  thought  the  road  was  not  the  soil  of  the 
vendor.  The  effect  of  8  &  9  Vict.  c.  20,  coupled  with  3  &  4  Geo.  4, 
c.  126,  is  not,  imder  the  circumstances  of  this  case,  to  vest  the  road  in 
the  railway  company.  The  effect  of  8  &  9  Vict.  c.  18,  s.  124,  is  not  to 
deprive  a  claimant  of  his  action  of  ejectment,  in  case  the  railway 
company  are  in  possession  of  land  the  title  to  which  is  disputed,  but 
only  to  give  the  company  a  power  of  stopping  the  execution  if  the  claim- 
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ant's  title  is  established.— <SaZw&Mry  {Marquiij  v.  G,  N,  Bail.  Co.  (1858), 
7  W.  K.  75 ;  6  C.  B.  (N.  S.)  174 ;  28  L.  J.  C.  P.  40 ;  5  Jur.  (N.  S.)  70. 
The  presumption  that  the  soil  of  a  road  u^qiie  ad  medium  filum  via 
bolongs  to  the  owners  of  the  adjoining  lands  applies  equally  to  a  private 
as  to  a  public  Toajd.—Holmes  v.  Bellingham  (1859),  7  0.  B.  (N.  S.)  329 ; 
29  L.  J.  0.  P.  132 ;  6  Jur.  (N.  S.)  534. 

An  Act  of  Car.  2,  passed  for  the  purpose  of  creating  a  new  parish 
of  A.  out  of  the  old  parish  of  M.,  enacted  that  "  all  that  precinct  in- 
cluded within  the  bounds  hereinafter  expressed  "  should  form  the  new 
parish.  On  the  northern  boxmdary,  where  the  old  parish  of  M.  was 
divided  from  the  parish  of  S.  by  a  highway,  the  precinct  was  described 
thus : — **  With  all  the  houses  and  grounds  abutting  on  and  upon  the 
King's  highway  or  great  road."  Held  (affirming  the  judgment  of  the 
Queen's  Bench),  that  the  boundary  of  the  new  parish  extended  beyond 
the  houses  abutting  on  the  highway  to  the  medium  filum  of  the  high- 
way. The  Metropolitan  Board  of  Works,  under  sect  14  of  18  &  19 
Vict.  c.  120,  ordered  that  a  street  situate  in  more  than  one  district 
should  be  under  the  exclusive  management  of  the  St.  Maiylebone 
Vestry;  and  the  vestry,  under  soot.  160,  ordered  the  Str.,  one  of  the 
other  districts,  to  contribute  a  sum  of  money,  reciting  in  the  order  the 
order  of  the  Metropolitan  Board  above,  and  that  the  sum  was  required 
for  defraying  the  expenses  of  executing  the  Act  in  the  part  of  the 
street  so  placed  xmder  their  management  in  a  parish  in  the  Str.  dis- 
trict. The  sum  named  in  the  order  of  the  vestry  included  expenses 
incurred  by  the  vestry  in  respect  of  management  after  18  &  19  Vict, 
c.  120  came  into  operation,  and  before  the  making  of  the  order  by  the 
Metropolitan  Board  of  Works.  Upon  that  ground,  and  also  that  the 
mode  of  assessment  adopted  was  improper,  tiie  Str.  district  refused  to 
pay.  Held  (affirming  the  judgment  of  the  Queen's  Bench),  that,  not- 
withstanding part  of  the  sum  included  in  such  order  for  payment 
might  be  erroneously  claimed,  the  oi-der  was  not  vitiated,  and  that  the 
vestry  were  entitled  to  a  peremptory  mandamus  ordering  the  Str.  dis- 
trict to  pay.— i?.  V.  Strand  Board  of  Works  (1864),  12  W.  K.  828  (Ex. 
Ch.) ;  4  B.  &  S.  551 ;  33  L.  J.  M.  0.  33 ;  11  L.  T.  183  (Ex.  Oh.). 

1816 

Evidence. — ^Though  the  right  of  the  soil  in  a  public  highway 
belongs  to  the  owner  of  the  adjoining  closes  (when  no  other  proprietor 
appears)  usque  ad  medium  filum  viie,  this  is  only  a  presumption  of  law  in 
his  favour  when  the  original  dedication  of  the  road  cannot  be  ^own  by 
positive  evidence.  And  if  there  are  circumstances  in  the  case  which 
bring  this  presumption  of  property  in  question,  the  plaintiff  who 
claims  such  road   in  an  action  of  trespass  must  give  some  other 
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evidenoe  of  property  beyond  the  mere  presiiinption  of  law. — Headlam  y . 
BedJey,  Holt,  N.  P.  463. 

The  right  of  the  owner  of  land  abutting  upon  a  highway  to  the  soil 
of  the  highway  ad  medium  filum  vice  is  founded  upon  a  presumption 
which  exists  only  in  the  absence  of  evidence  of  ownership,  and  is 
capable  of  being  rebutted  by  such  evidence.  But  whether  that  pre- 
sumption has  any  application  to  the  case  of  a  street  in  a  town,  qmvre. 
The  owners  of  houses  abutting  upon  an  ancient  street  in  a  borough 
claimed  to  be  owners  also  of  the  soil  of  the  street.  This  claim  was 
disputed  by  the  lords  of  the  manor,  who  alleged  that  the  soil  of  the 
4.  street  was  vested  in  them.  It  was  shown  that  in  ancient  times  a 
market  or  fair  was  held  in  the  street,  the  franchise  of  which  belonged 
to  the  lords  of  the  manor,  and  that  in  1694  the  lords  of  the  manor 
granted  a  licence  to  two  persons  to  dig  up  any  of  the  streets  in  the 
borough  for  the  purpose  of  laying  down  pipes  to  supply  the  town  with 
water,  in  consideration  of  an  annual  rent  of  3/.  This  rent  was  paid 
till  1858,  when  it  was  commuted  for  a  gross  sum.  It  was  also  shown 
that  in  various  cases  the  owners  of  houses  abutting  on  the  street  in 
question  had  made  payments  to  the  lords  of  the  manor  for  permission 
to  make  encroachments  on  the  soil  of  the  street.  Held  (reversing  a 
decision  of  Lord  EomiUy,  M.  B.),  that  the  lords  of  the  manor  were  the 
owners  of  the  soil  of  the  street. — Beckett  v.  Leeds  CorporatioUf  20  "VV.  E. 
454;  7Ch.  421;  26  L.  T.  375. 

The  plaintiffs  testator  conveyed  to  the  defendant  or  his  predecessors 
in  title  two  pieces  of  land  adjoining  a  strip  of  land  intended  by  the 
testator  for  a  highway.  For  more  than  twenty  years  before  action 
the  defendant  made  some  use  of  the  strip  of  land  for  business  purposes. 
Within  twenty  years  both  the  plaintiff  or  the  plaintifiE's  testator  and 
the  defendant  had  repaired  some  railings  separating  the  strip  of  land 
from  an  adjoining  highway,  and  within  twenty  years  the  defendant 
had  first  inclosed  a  portion  and  afterwards  fenced  it  in  at  either  end. 
In  an  action  to  recover  possession  of  the  strip  of  land : — Held  (afl&rming 
the  decision  of  the  Exchequer  Division),  that  the  presumption  that  the 
soil  to  the  middle  of  a  highway  belongs  to  the  owner  of  the  adjoining 
land  does  not  arise  where  such  land  adjoins  an  intended  highway 
never  dedicated  to  the  public.  Held  also,  that  the  plaintiff  had  not 
been  dispossessed  by  the  defendant,  nor  had  the  plaintiff  discontinued 
possession  within  sect.  3  of  the  Statute  of  Limitations. — Leigh  v.  Jack 
(1880),  28  W.  K.  452 ;  49  L.  J.  Ex.  220 ;  5  Ex.  D.  246 ;  42  L.  T.  463; 
44  J.  P.  488  (C.  A.). 

By  a  deed  of  12th  July,  1871,  the  trustees  of  a  highway,  in  exercise 
of  rights  and  powers  given  to  them  under  Acts  of  Geo.  3  and  Geo.  4, 
and  for  valuable  consideration,  granted  a  licence  to  the  predecessor  in 
title  of  the  defendant  company  to  excavate,  construct,  and  use  a 
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tunnel  under  the  highway.  The  rights  and  powers  of  the  trustees 
came  to  an  end  on  Ist  November,  1871,  when  the  Highways  Act 
(33  &  34  Yict.  c.  73)  was  passed.  The  tunnel  in  question  was  com- 
pleted in  1872,  and  remained,  without  any  substantial  alteration,  in 
the  exclusiye  possession  and  occupation  of  the  defendant  company,  or 
their  predecessors  in  title,  until  the  commencement  of  the  action  in 
August,  1891.  The  tunnel  was  many  feet  beneath  the  surface ;  it  was 
bricked  at  either  end,  and  was  used  to  carry  chalk  and  soil  from  one 
part  of  the  defendants*  property  to  another.  The  plaintiff  was  owner 
of  the  land  abutting  on  the  highway  on  one  side,  and  at  one  place  on 
both  sides ;  and  he  alleged  that  he  was  owner  of  the  soil  under  the 
highway.  By  his  action  he  claimed  an  injunction  to  restrain  the 
trespass  upon  his  land.  Hddy  that,  even  assuming  that  the  plaintiff 
had  a  sufficient  title  to  the  soil  imder  the  highway,  apart  from  the 
Statute  of  Limitations,  the  action  was  barred  by  that  statute,  inas- 
much as  the  defendant  company  had  enjoyed  no  mere  easement,  but 
the  exclusive  occupation  and  possession  of  the  tunnel  for  more  than  the 
required  twelve  years. — Bevan  v.  London  Portland  Cement  Co.  (1892), 
67  L.  T.  615. 

1861 

By  Conveyance. — ^Where  a  piece  of  land  which  adjoins  a  highway 
is  conveyed  by  general  words,  the  presumption  of  law  is  that  the  soil 
of  the  highway  tMque  ad  medium  filum  passes  by  the  conveyance — 
even  though  reference  is  made  to  a  plan  annexed,  the  measurement 
and  colouring  of  which  would  exclude  it. — Berridge  v.  JTarrf,  10  C.  B. 
(N.  S.)  400;  30  L.  J.  C.  P.  218;  7  Jur.  (N.  S.)  876;  5.  C.  at  Nisi 
Prius,  2  F.  &  F.  208. 

The  ordinary  presumption  is,  that  strips  of  land  lying  along  a  high- 
way, even  though  indirectly  connected  with  parts  of  the  waste,  belong 
to  the  owner  of  the  adjacent  inclosed  land  between  which  and  tie 
actual  beaten  road  they  lie,  and  not  to  the  lord  of  the  manor,  especially 
if  the  adjacent  owner  has  done  acts  of  ownership  without  interruption 
upon  the  land.  Such  strips  of  land  might  well  pass  under  a  convey- 
ance of  the  adjacent  inclosure,  though  the  deed  purported  to  state  the 
quantity  of  acres  within  the  fences  that  were  therein  passed,  if  it  had 
the  words  **  more  or  less  "  added.— Z>pnrfy  v.  Simpson  (1861),  7  Jur. 
(N.  S.)  1058;  9  W.  R.  743  (Ex.  Ch.) ;  aflfirming,  8  0.  B.  (N.  S.)  433; 
6Jur.  (N.  S.)1197. 

Where  a  deed  of  conveyance  of  land  contiguous  to  a  highway 
described  the  parcels,  giving  the  acreage  to  the  one-thousandth  part  of 
an  acre,  by  reference  to  an  Ordnance  map  and  to  a  schedule  and  plan 
drawn  on  the  conveyance,  the  measurements  and  corresponding 
numbers  and  colouring  of  which  did  not  include  any  portion  of  the 
highway,  and  further  contained  a  recital  that  the  trees  on  the  land  to 
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be  sold  had  been  valued,  and  that  the  amount  of  the  valuation — which, 
in  fact,  did  not  include  any  of  the  trees  upon  the  highway— formed 
part  of  the  purchase-money: — Held,  that  the  presumption  of  law  that 
a  moiety  of  the  highway  passed  by  the  conveyance  was  rebutted. 
Decision  of  Romer,  J.,  affirmed.  Berridge  v.  Ward  (10  C.  B.  (N.  S.) 
415  ;  9  W.  R.  C.  L.  Dig.  20)  distinguished.— Pryor  v.  Petre,  42  W.  R. 
435 ;  63  L.  J.  Ch.  531  ;  [1894]  2  Ch.  1 1 ;  70  L.  T.  331. 

1892 

Access  to  Esplanade. — An  owner  of  land  which  runs  right  up  to  a 
public  highway  is  entitled  to  access  to  that  highway  from  his  land, 
and  that  is  so  whether  he  is  the  presumptive  owner  of  the  soil  of  the 
highway  or  not.  Where,  therefore,  a  landowner  whose  land  adjoined 
a  public  promenade  which  had  been  also  for  many  years  used  as  a 
public  highway  for  foot  passengers  was  deprived  of  his  access  to  the 
promenade  by  a  fence  erected  by  a  local  board  in  whom  the  prome- 
nade had  been  vested : — //c/cZ,  that  a  mandatory  injunction  must  issue 
to  compel  the  removal  of  the  fence,  and  an  inquiry  as  to  damages  be 
directed. — Ramuz  v.  Southend  Local  Boards  67  L.  T.  169. 

1874 
Injunction  to  Prevent  laying  down  of  Pipes.— The  owner  of  the 
soil  of  a  public  way  is  entitled  to  an  injunction  to  prevent  a  stranger 
from  laying  down  pipes  thereon  and  from  keeping  there  any  already 
laid.— ^oot^on  v.  Richardson,  22  W.  R.  337  ;  43  L.  J.  Ch.  790 ;  L.  R. 
9  Ch.  221 ;  30  L.  T.  142. 

1861 

Eemoval  of  Obstructions.— The  use  of  a  public  footway  includes 
that  of  a  perambulator  as  a  usual  accompaniment  of  a  large  class  of 
foot  passengers,  if  of  a  size  and  weight  not  to  inconvenience  other 
passengers  and  not  to  injure  the  soil.  Whether  under  the  circum- 
stances the  use  of  such  a  vehicle  be  justifiable  is  a  question  of  fact  for 
the  jury.  One  of  the  public  has  no  right  to  remove  an  encumbrance 
to  the  soil  of  a  highway  unless  it  be  also  a  nuisance  to  the  way.  The 
owner  of  the  soil  of  a  highway  may  remove  anything  thereon  not 
justified  by  the  easement,  though  not  a  nuisance  to  the  way. — R,  v. 
Mathias,  2  F.  &  F.  570. 

1896 

Soil  below  Snrface-TTrinals.— Where  the  Public  Health  Act, 
1875,  or  any  local  Act,  vests  a  street  in  the  urban  authority,  it  only 
vests  in  them  such  property  in  the  soil  of  the  street  as  is  necessary  for 
the  control,  protection,  and  maintenance  of  the  street  as  a  highway  for 
public  use,  and  confers  upon  them  no  authority  to  make  excavations 
in  the  soil  below  the  surface  for  the  purpose  of  public  conyeniences. 
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Dictum  of  Bramwell,  L.  J.,  in  Coverdale  v.  Charlton  (40  L.  T.  88)  ex- 
plained. An  agreement  was  entered  into  between  the  lord  of  a  manor 
and  the  freehold  tenants,  which  was  confirmed  by  a  private  Act  of 
Parliament,  by  which  it  was  provided  that  a  certain  promenade, 
formerly  part  of  the  waste  of  the  manor,  should  remain  open  and  free 
for  the  public  use.  Held,  that  tiie  soil  under  the  surface  of  the 
promenade  remained  the  property  of  the  lord.  Judgment  of  the  Court 
of  Appeal  aflarmed.— ^aird  v.  Tunhridge  Wells  Corp.,  74  L.  T.  385; 
65  L.  J.  Q.  B.  451 ;  A.  C.  434  (H.  L.,  E.). 


(2)  Of  Adjoining  Land. 

1816 

PreBUmptioil. — Primd  facie  the  presumption  is  that  a  strip  of  land 
lying  between  a  highway  and  the  adjoining  indosure  is,  as  well  as  the 
soil  of  the  highway  ad  medium  filum  vmc,  the  property  of  the  owner  of 
the  inclosure.  But  if  the  strip  of  land  communicate  with  open 
commons  or  other  larger  portions  of  land,  the  presumption  is  either 
done  away  or  considerably  narrowed,  for  the  evidence  of  owner- 
ship which  applies  to  the  larger  portions  applies  also  to  the  narrow 
strip  which  communicates  with  them. — Orose  v.  West,  1  Taunt.  39 ; 
17  R.  R.  437. 

The  presumption  is  that  the  waste  land  which  adjoins  to  a  road 
belongs  to  the  owner  of  the  adjoining  freehold,  and  not  to  the  lord  of 
the  manor.  General  evidence  of  title  to  such  wastes.  Semhle,  reputa- 
tion alone  is  admissible  evidence  to  prove  the  existence  of  a  manor 
without  any  proof  of  the  actual  exercise  of  any  manorial  right. — 
Steel  V.  FrickeU  (1819),  2  Starkie,  463. 

The  presumption  is  that  waste  land  which  adjoins  to  a  road  belongs 
to  the  owner  of  the  adjoining  inclosed  land,  whether  he  be  a  free- 
holder, leaseholder,  or  copyholder,  and  not  to  the  lord  of  the  manor. — 
Doe  d.  Fring  v.  Fearsey  (1827),  7  B.  &  0.  304  ;  9  D.  &  R.  908. 

Where  strips  of  land  lie  between  the  highway  and  the  adjoining 
inclosure,  the  legal  presumption  is  that  the  soil  belongs  to  the  owner 
of  the  adjoining  old  inclosure.  The  fact  of  a  title  having  been 
perfected  in  the  master^s  office  does  not  determine  the  question  of  the 
costs  of  a  suit  for  specific  performance,  which  depends  upon  whetiier 
the  defects  which  have  been  removed  then  were  the  occasion  of  the 
Buit—Scoones  v.  Morrell  (1839),  1  Beav.  251. 

Semhle,  there  is  no  universal  presumption  as  to  the  ownership  of  a 
strip  of  ground  between  inclosed  land  and  a  road. — White  v.  Jyt7/(1845), 
9  Jur.  129 ;  6  Q.  B.  487 ;  14  L.  J.  Q.  B.  79. 

This  was  a  case  involving  questions  of  fact  relating  to  acts  of 
ownership  upon  a  piece  of  land  in  the  manor  of  Hendon,  in  t^e  county 
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of  Middlesex.  It  came  before  the  Court  of  Exchequer  on  appeal,  the 
Court  below  having  authority  to  draw  inferences  as  a  jury.  The  case 
is  reported  at  length  in  7  C.  B.  (N.  S.)  433.  Simpson  v.  Dendy  (1861), 
9  W.  R.  743 ;  8  0.  B.  (N.  S.)  433 ;  6  Jur.  (N.  S.)  1197 ;  8.  C.  afiarmed, 
7  Jut.  (N.  S.)  1058. 

1773 

Evidence  to  Eebut  Presnmption.— Evidence  of  acts  of  ownership 
in  the  lord  of  the  manor  is  admissible  to  repel  the  presumption  that 
waste  adjoining  a  road  belongs  to  the  owner  of  the  adjoining  enclosed 
land.  By  5  Eliz.  c.  13,  s.  3,  surveyors  of  the  highways  may  take 
rubbishy  or  any  of  the  smallest  broken  stones  of  any  quarry  or  quarries 
within  any  parish  where  they  are  surveyors,  for  the  repair  of  the 
ways  within  their  parish  or  limits,  without  the  control,  licence,  or 
consent  of  the  owners.  Therefore  taking  stones,  &c.  away  does  not 
prove  a  right  of  soil  conclusively  against  evidence  that  they  took  as 
surveyors. — Anon.^  Lofft,  358. 

Where  the  question  was,  whether  a  slip  of  land  between  some  old 
inclosures  and  the  highway  vested  in  the  lord  of  the  manor  or  the 
owner  of  the  adjoining  freehold  : — Heldy  that  evidence  might  be 
received  of  acts  of  ownership  by  the  lord  of  the  manor  on  similar  slips 
of  land  not  adjoining  his  own  freehold  in  various  parts  of  the  manor. 
--Doe  d.  Barrett  v.  Ktmp  (1831),  7  Bing.  332  ;  5  M.  &  P.  173. 

Upon  a  question  whether  a  piece  of  waste  land  between  a  highway 
and  inclosures  belonged  to  plaintiff,  the  owner  of  the  adjoining 
inclosure,  or  to  the  lord  of  the  m^nor  : — Held^  that  the  lord  might 
give  evidence  of  grants  by  him  of  the  waste  between  the  road  and  the 
inclosures  of  other  persons  at  a  distance  from  the  spot  claimed  by  the 
plaintiff,  provided  such  evidence  were  confined  to  the  road  which 
passed  by  the  spot  claimed  by  the  plaintiff. — J)oe  d.  Barrett  v.  Kemp 
(1835),  2  Bing.  N.  C.  102;  2  Scott,  9;  1  Hodges,  231;  4  L.  J.  Ex. 
331. 

The  presumption  of  law,  that  slips  of  waste  land  adjoining  a  high- 
way belong  to  the  owner  of  the  adjoining  inclosed  land,  may  be 
rebutted  by  evidence  tending  to  raise  a  contrary  presumption.  In  an 
action  by  a  rector  to  recover  a  slip  of  land  lying  between  the  glebe 
and  a  highway,  in  order  to  rebut  the  presumption  of  ownership  arising 
from  contiguity,  it  was  proved  that  the  defendant  and  those  under 
whom  he  claimed  had  occupied  the  spot  in  question  for  more  than 
forty  years,  and  during  four  or  five  successive  incumbencies,  without 
interruption ;  and  that  there  were  slips  of  land  adjoining  the  piece  in 
dispute,  at  either  end,  also  lying  between  the  glebe  and  the  road, 
which  were  occupied  adversely  to  the  rector.  Held^  that,  the  whole 
case  on  both  sides  resting  on  presumption,  it  was  properly  left  to  the 
jury  to  say  whether  or  not  the  evidence  given  on  the  defendant's  part 
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rebutted  the  presumption  of  law  on  which  the  plaintiffs  case  rested. 
—Doe  d.  HarHson  v.  Hampson  (1846),  4  C.  B.  267 ;  17  L.  J.  0.  P. 
225. 

Strips  of  waste  land  adjoining  a  main  road  are  '*  roadside  wastes  '* 
within  the  meaning  of  sub- sect.  1  of  sect.  11  of  the  Local  Oovemment 
Act,  1888,  and  are  not,  like  the  main  road,  vested  in  the  county 
council  by  sub-sect.  6  of  that  section ;  and  consequently  the  county 
council  have  no  right  to  the  herbage  of  such  strips  of  waste  land. — 
Curtis  V.  Kesteven  County  Council  (1890),  39  W.  R.  199 ;  60  L.  J.  Ch. 
103;  45  Ch.  D.  504  ;  63  L.  T.  543. 

1867 

Desecration— Eestitution— Jurisdiction  of  the  Court— A  suit 
having  been  brought  against  a  churchwarden  for  removing  earth  and 
bones  from  a  churchyard  to  a  field  on  his  own  property,  he  was 
ordered  to  restore  them.  The  order  not  being  complied  with,  and  a 
monition  having  issued,  an  objection  was  filed  thereto  on  the  ground 
that  the  field  was  no  longer  in  defendant's  possession.  Having  heard 
the  argument,  the  Court  pronounced  the  defendant  contiimacious  and 
in  contempt,  and  announced  its  intention  to  signify  the  same  to  the 
Court  of  Chancery,  but  withheld  the  processes  for  six  days,  in  the 
expectation  that  the  defendant  would  comply  with  the  order. — Adhm 
v.  CouUhurst,  17  L.  T.  226;  37  L.  J.  Ex.  3;  31J.  P.  820. 
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(1)  Toll  Bars  and  Houses. 

1866 

Erection  of  Toll-House.— The  powers  given  by  9  Geo.  4,  c.  77,  s.  5, 
to  trustees  of  turnpike  roads  to  erect  toll-houses  on  the  sides  of  a  turn- 
pike road,  and  to  take  and  inclose  on  the  sides  of  such  road  suitable 
garden  spots,  extend  only  to  the  strips  of  land  on  the  side  of  the  road 
oyer  which  the  public  have  an  easement,  and  the  trustees  cannot  take 
part  of  uninclosed  waste  adjoining  the  road  over  which  the  public 
have  no  eaaement— Beckett  v.  Upton,  25  L.  J.  Q.  B.  70  ;  5  El.  &  Bl. 
629;  1  Jur.  (N.  S.)  113G;  4  W.  R.  52. 
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1861 

Constructioii  of  Turnpike  Act— "  Town."— A  himpike  Act 
passed  in  1840,  and  which  was  tq  be  in  force  for  thirty-one  years,  pro- 
vided that  it  should  not  be  lawful  to  continue  or  erect  any  tumpike- 
gate  across  the  roads  in  the  town  of  T.,  or  in  any  other  town  through 
or  into  which  the  said  roads  might  pass  or  bo  made.  Held^  that  the  pro- 
hibition extended  to  the  erection  of  a  gate  within  the  limits  of  the  town 
of  T.  as  it  existed  at  any  time  during  the  operation  of  the  Act,  and  not 
merely  at  the  time  when  the  Act  passed.  On  the  trial  of  an  indictment 
against  the  turnpike  trustees  for  erecting  a  gate  within  the  town  of  T. ,  the 
judge  directed  the  jury  that  the  word  **  town  "  was  to  be  taken  in  its 
popular  sense  of  a  collection  of  houses,  and  that  they  were  to  consider 
whether  the  spot  where  the  gate  stood  was  so  surrounded  by  houses 
that  the  inhabitants  might  fairly  be  said  to  dwell  together,  the  fact  of 
the  houses  being  separated  by  gardens  not  preventing  them  from  lying 
together.  Held^  not  to  be  a  misdirection. — R.  v.  Cottle^  20  L.  J.  M.  C. 
162;  16Q.  B.  412;  15  Jur.  721. 

A  turnpike  Act  passed  in  1815  provided  that  **  no  toll  should  be 
demanded  or  taken  of  or  from  any  of  the  inhabitants  of  the  town  of  S. 
at  any  toll-gate  or  toll-bar  to  be  erected  in  the  said  town.**  In  1838 
the  turnpike  trustees  removed  a  turnpike  gate  which  since  1815  had 
stood  in  the  town  to  a  site  without  the  town  and  1,200  yards  distant 
from  its  old  position.  At  that  time  and  for  several  years  afterwards 
there  was  not  any  house  on  either  side  of  the  road  between  the  old  and 
the  new  site  of  the  gate ;  but  within  the  last  few  years  some  fifty  or 
sixty  detached  or  semi-detached  houses  had  been  built,  some  on  one 
and  some  on  the  other  side  of  the  road,  between  the  two  sites,  but  the 
houses  were  not  contiguous  or  continuous,  there  being  arable  and 
other  fields  and  a  reservoir,  &c.  intervening.  From  1838  until  June, 
1878  the  inhabitants  of  the  town  of  S.  had  been  in  the  habit  of  pass- 
ing through  the  gate  without  paying  toll,  and  on  the  appellant,  an 
inhabitant  of  the  town,  driving  through  the  gate  in  August,  1878,  toll 
was  demanded  from  him  by  the  respondents,  the  toll  collectors,  and 
was  paid  under  protest  by  the  appellant,  who  subsequently  laid  a 
complaint  before  the  magistrates  against  the  respondents  for  unlaw- 
fully demanding  and  taking  toll  from  him  as  an  inhabitant  of  the 
town  of  S.  The  magistrates,  after  hearing  the  evidence  on  both  sides, 
and  personally  inspecting  the  locus  in  quo^  found,  as  a  fact,  that 
(<  there  was  not  any  collection  of  houses  at  the  said  tollgate,  nor  a 
continuous  series  of  houses  from  the  old  to  the  present  site  of  the  gate, 
and  that  the  gate  did  not,  at  the  time  of  its  erection  or  of  the  com- 
plaint, stand  within  the  town  of  S.,"  and  they  accordingly  dismissed 
the  complaint ;  and  on  appeal  therefrom  it  was  held,  by  the  Exchequer 
Division  (Kelly,  C.  B.,  and  Hawkins,  J.),  dismissing  the  appeal,  that 
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the  question  whether  within  a  town  or  not  was  a  question  of  &ct 
for  the  determination  of  the  magistrates,  and  that,  the  magistrates 
haying  found  that  the  gate  was  not  within  the  town,  the  Court  were 
not  at  liberty  to  go  behind  that  finding,  but  must  treat  it  as  a  question 
of  fact  on  which  the  magistrates  had  junsdiction  to  determine,  and 
had  determined,  for  themselves.  But  the  Court  also  expressed  their 
opinion  that,  haying  regard  to  the  facts  of  the  case,  the  finding  of  the 
magistrates  was  right  in  point  of  fact.  Held  also,  that  the  omission 
of  the  trustees  to  demand  toll  for  a  period  of  forty  years  established  no 
right  in  the  public  to  exemption,  which  nothing  but  an  Act  of  Parlia- 
ment could  create  or  sanction ;  nor  had  the  trustees  any  right  or  power 
to  exempt  any  person,  or  class  of  persons,  from  payment  of  the  toll 
except  those  expressly  exempted  by  the  Act.  Per  Hawkins,  J. :  **  Had 
the  effect  of  the  building  operations  been  such  as  to  bring  the  toll-gate 
within  the  *  town,'  though  it  was  not  so  in  1838,  the  appellant,  as  an 
inhabitant  of  the  *  town,'  would  haye  been  entitied  to  exemption  from 
toll  on  the  ground  that  at  the  time  the  exemption  was  claimed  tiie 
gate  was  within  the  *  town,*  though  it  was  not  at  the  time  of  its 
remoyal.  In  my  opinion  a  *  town  *  grows  with  the  buildings,  and 
whereyer  it  can  be  said  that  the  latter  haye  advanced  to  such  an  extent 
that  that  which  was  formerly  without  is  now  within  the  *  town,'  the 
exemption  will  apply  to  such  newly  added  part  of  the  *  town.'  "  The 
definition  of  a  **  town  "  given  by  Russell  Gurney,  Q.  C,  Eecorder  of 
London,  in  B.  v.  Cottle  ( (1851),  16  Q.  B.  412 ;  20  L.  J.  M.  C.  162), 
and  by  Alderson  and  Parke,  BB.,  in  Elliott  v.  South  Devon  Bail.  Co, 
((1848),  2  Ex.  725;  17  L.  J.  Ex.  262)  approved  and  acted  upon.— 
Dearde  v.  Goldsmith  and  wife  (1879),  40  L.  T.  328. 

1872 

Bridge-Toll— Pontage.— By  a  local  and  personal  Act  the  pkintiS 
was  empowered  to  make  a  bridge  over  a  river,  and  to  set  up  gates  and 
take  tolls  upon  or  near  to  the  bridge,  or  at  or  upon  any  of  its 
approaches  or  communications  belonging  to  him,  and  from  time  to 
time  to  remove  such  gates  to  any  part  of  the  bridge  or  approaches. 
He  moved  a  toll-gate  from  near  the  bridge  to  a  point  in  a  private  road 
(which  was  his  property  and  led  to  the  bridge)  half  a  nule  distant 
from  the  bridge.  Held,  that,  as  the  toll  to  be  taken  was  pontage  and 
not  toll  traverse,  the  gate  must  be  so  approximate  to  the  bridge  that 
the  gate-keeper  could  see  if  a  person  passing  through  it  was  really 
going  oyer  the  bridge,  and  that  therefore  toll  could  not  be  legally 
payable  at  the  gate  half  a  nule  from  the  bridge. — BoydlY*  TaxUy^ 
20  W.  E.  903. 

1879 

Turnpike  Toll-house— Used  as  a  Dwelling-honse.— A  toll-house 
had  been  used  for  the  residence  of  a  man  employed  to  keep  the  road  in 


Digitized  by 


Google 


TOLLS.  647 

repair  ever  since  the  tolls  had  ceased  to  be  collected  there  twelve  years 
ago.  The  adjoining  landowner  applied  for  a  mandamus  to  compel  the 
road  trustees  to  pull  down  the  house,  under  4  Geo.  4,  c.  95,  s.  57, 
in  order  that  he  might  purchase  the  site  under  3  Oteo,  4,  c.  126,  s.  89. 
Held,  that  the  house  being  situated  within  forbidden  distance  from  the 
centre  of  the  road  for  a  dwelling-house  (under  3  Geo.  4,  c.  126,  s.  118), 
it  was,  under  the  circumstances,  no  longer  required  for  the  purposes  of 
the  road,  and  that  the  applicant  was  entitled  to  this  remedy. — B.  v. 
Greenlaw  Turnpike  (Trustees),  40  L.  T.  555;  48  L.  J.  Q.  B.  409;  4 
a  B.  D.  447 ;  27  W.  E.  800. 

1876 

Sale  of  Toll-house  by  Trastees.— Defendant  was  indicted  for 
obstructing  a  highway,  haying  purchased  and  kept  standing  a  toll- 
house, not  required  for  the  purposes  of  the  road,  from  the  trustees  of 
the  turnpike,  under  29  &  30  Vict.  c.  105,  s.  2.  This  toll-house  was 
situated  in  the  middle  of  a  wide  part  of  the  road  at  the  junction  with 
another  road.  The  addition  of  the  site  would  have  been  a  slight 
improvement  to  the  road  for  the  purpose  of  persons  driving  a  particular 
way,  but  it  would  have  been  of  no  material  benefit  or  advantage  for 
the  chief  part  of  the  traffic,  and  the  price  paid  for  the  house  was  120?. 
Held,  upon  a  special  verdict,  that,  assuming  the  Court  to  have  juris- 
diction to  review  the  propriety  of  the  sale,  the  trustees  must  have  a 
practical  discretion  under  the  said  section ;  and  that,  the  price  of  the 
house  being  far  beyond  the  value  of  the  improvement,  the  trustees 
were  justified  in  selling  the  house  instead  of  adding  the  site  to  the 
road.— i?.  V.  Fox,  35  L.  T.  249. 


(2)  Letting  Tolls. 

1840 
Mode  of— To  highest  Bidder. — ^By  the  General  Turnpike  Act  the 
trustees  are  empowered  to  let  the  tolls  by  auction ;  but,  amongst  other 
provisions  to  prevent  undue  preference,  a  minute-glass  is  to  be  turned 
thrice  after  each  bidding :  and  it  declares  that,  if  no  other  person  bids, 
the  last  bidder  is  to  be  the  farmer  or  renter.  Trustees  under  this  Act 
put  up  tolls  subject  to  other  conditions,  one  of  which  was  that  imless 
there  should  be  three  biddings  there  should  be  no  letting  unless  the 
trustees  thought  proper  to  take  less  than  three  biddings,  and  that  the 
trustees  should  have  a  reserved  bidding.  There  was  one  bidding  only, 
which  was  made  by  the  plaintiff ;  whereupon  the  trustees  declared  that 
if  there  was  no  advance  they  should  be  obliged  to  make  a  reserved 
bidding.  The  minute-glass  was  turned  thrice,  and  there  was  no  further 
bidding.    The  plaintiff  insisted  that,  under  the  express  terms  of  the 
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Act,  he  was  the  purchaser,  and  he  filed  his  bill  for  a  specific  perform- 
ance. HM,  that  he  was  not  entitled  to  relief,  and  the  bill  was  dis- 
missed, but  without  costs. — L^ry  v.  FendergrasSf  2  Beay.  415. 

1846 

Turnpike  Tolls— Lease. — Trustees  of  a  turnpike  road  were  autho- 
rised to  let  the  tolls,  upon  giving  certain  notice  of  their  intention  to  do 
so,  and  the  notice  was  to  state  the  amount  which  the  tolls  produced 
during  the  preceding  year  clear  of  the  expenses  of  collecting.  Held, 
that  this  direction  was  sufficiently  complied  with  where  the  notice 
merely  stated  the  amount  received  by  the  trustees  duiring  the  preceding 
year,  although  during  part  of  that  time  the  tolls  were  let  for  a  greater 
sum  than  they  had  actually  produced,  and  no  expenses  were  allowed 
for  collecting  during  that  part  of  the  yes^.—Netvman  y.  Bing,  15 
L.  J.  Ch.  365. 

1802 

Agreement  to  let— Non-execution  by  Sureties.— A.  agreed  in 
writing  to  pay  the  rent  of  certain  tolls,  which  he  had  hired,  **  to  the 
treasurer  of  the  commissioners."  Held,  that  no  action  for  the  rent 
could  be  maintained  in  the  name  of  the  treasurer. — PigoU  v.  Thomp' 
son,  3  Bos.  &  P.  147. 

Two  persons  filled  the  office  of  clerk  to  the  trustees  of  a  turnpike 
road,  and  one  only  joined  in  executing  a  contract  on  the  part  of  the 
trustees.  Held,  that,  under  3  Geo.  4,  c.  126,  s.  57,  both  such  derks 
should  have  joined.— Bell  v.  Nixon  (1832),  2  L.  J.  M.  C.  44;  2  M.  & 
Scott,  534 ;  9  Bing.  393. 

Li  an  action  by  the  derk  of  the  trustees  of  a  turnpike  road  against 
a  surety  for  the  lessee  of  the  tolls,  the  declaration  stated  that  at  a 
public  meeting  of  the  trustees  for  letting  the  tolls  the  lessee  was  the 
best  bidder,  and  that  the  trustees  declared  that  he  shoiild  become 
tenant  to  them  of  the  tolls  at  a  certain  sum,  on  the  terms  and  condi- 
tions mentioned  in  a  certain  agreement ;  and  that,  in  consideration  of 
the  premises,  by  an  agreement  then  made  by  and  between  the  trustees 
and  the  lessee  and  his  sureties,  which  said  agreement  was  in  writing, 
and  was  then  duly  signed  by  one  H.  D.,  then  being  treasurer  to  the 
said  trustees,  and  by  the  said  lessee  and  his  sureties,  the  said  lessee 
and  his  sureties  did  severally  and  jointly  agree  to  and  with  the  said 
H.  D.  that  they  or  one  of  them  should  and  would  pay  unto  the  said 
H.  D.,  his  successors  and  executors,  or  whom  any  five  of  the  said 
trustees  should  direct,  the  several  instalments  of  money  therein  men- 
tioned ;  and  that,  on  failure  of  payment,  the  trustees  might  enter  into 
the  toll- houses  and  take  the  tolls.  The  declaration  then  stated  that 
the  lessee  entered  into  the  receipt  of  the  tolls,  and  paid  certain  instal- 
ments, but  that  the  residue  was  not  paid  and  satisfied  toH.  D.  and  the 
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tmsteee.  Hdd,  on  demurrer,  that  the  agreement  as  stated  in  the 
declaration  was  an  agreement  by  the  lessee  with  H.  D.  in  his  indi- 
vidual capacity,  on  which  the  trustees  could  not  sue. — Hellings  v.  Pratt 
(1842),  9  Jut.  914. 

The  General  Turnpike  Act  (3  Goo.  4,  c.  126),  by  sect.  55  enables 
turnpike  trustees  to  let  the  tolls  by  auction,  and  prescribes  certain 
requisites  to  be  pursued  on  such  lettings,  and,  by  sect.  57,  "all  con- 
tracts and  agreements  to  be  made  or  entered  into  for  the  farming  or 
letting  the  tolls  of  any  turnpike  roads,  signed  by  the  trustees  letting 
such  tolls,  or  by  their  clerk  and  treasurer,  shall  be  good  and  valid, 
notwithstanding  the  same  may  not  bo  by  deed  or  under  seal.**  HeUl, 
that  an  agreement,  signed  by  the  clerk  to  trustees,  which  recited  that 
A.  B.  was  the  highest  bidder  for,  and  had  become  the  renter  of,  certain 
toUs,  and  stated  that  the  clerk  on  behalf  of  the  trustees  did  thereby 
agree  to  let,  and  A.  B.  did  thereby  agree  to  take,  the  tolls  and  toll-house, 
was  a  sufficient  compliance  with  the  statute.  Held  also,  that  8  &  9 
Vict.  c.  106,  s.  3,  which  provides  that  a  lease,  required  by  law  to  be  in 
writing,  of  any  tenements  or  hereditaments  shall  be  void  unless  made 
by  deed,  does  not  apply  to  agreements  for  letting  tolls  under  3  G^o.  4, 
c.  126.— Shepherd  v.  Hodsman  (1852),  21  L.  J.  Q.  B.  263;  18  Q.  B. 
316;  16Jur.  945. 

By  sect.  57  of  the  General  Turnpike  Act  (3  Geo.  4,  c.  126),  it  is  pro- 
vided that  all  contracts  or  agreements  for  letting  of  turnpike  tolls, 
signed  by  the  trustees  or  their  clerk,  &c.,  and  the  lessee  or  farmer  and 
his  sureties,  shall  be  valid,  notwithstanding  the  same  may  not  be  by 
deed  or  imder  seal.  Ildd^  that  an  agreement  for  the  letting  of  tolls, 
signed  by  the  clerk  of  trustees  and  by  the  lessee  or  farmer  of  the  toUs, 
was  valid,  and  therefore  could  be  enforced  at  law  by  the  trustees,  not- 
withstanding it  had  not  been  signed  by  the  sureties,  their  execution  of 
the  agreement  being  a  formality  for  the  benefit  of  the  trustees  which 
they  might  waive  without  prejudice  to  their  rights  against  the  lessee 
or  farmerof  the  tolls.— ifarA;Aamv.  Stanford  (1863),  8  L.  T.  277;  14 
C.  B.  (N.  S.)  376. 

1834 

Contract  with  Snreties— Joint  or  Several.— A  contract  in  which 
A.,  as  the  renter  of  tolls,  and  B.,  as  his  surety,  do  hereby  severally 
promise,  &c.,  is  a  several  undertaking,  and  they  cannot  be  sued 
jointly.— Z€<f  v.  Nixon,  3  L.  J.  K.  B.  160 ;  1  A.  &  E.  201 ;  3  N.  &  M. 
441. 

1846 
Demise  of  Tnmpike  Tolls— Snrety— Pleading. -The  defendant, 
as  surety  for  W.  H.,  entered  into  an  agreement  with  the  trustees  of  a 
turnpike  road  for  the  demise  of  tolls  to  W.  H.    The  agreement  con- 
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duded,  "Witness  the  hands  of  E.  W.  D.  and  E.  F.,  two  of  the 
trustees  of  the  said  turnpike  road,  and  of  the  said  W.  H.,  B.  0.  B.  (the 
defendant),  and  B.  W.  L."  Heldf  sufficient  evidenoe  against  the 
defendant  that  E.  W.  D.  and  E.  F.  were  trustees.  Held  also,  on 
motion  for  arrest  of  judgment,  that  the  declaration  need  not  set  out 
all  the  circumstances  showing  that  the  meeting  at  which  the  tolls  were 
let  was  duly  conyened  and  held  in  pursuance  of  the  General  Turnpike 
Act  (3  Geo.  4,  c.  l26).—WiUington  y.  Browne,  15  L.  J.  Q.  B.  23 ;  8 
Q.  B.  169;  9Jur.  271. 

The  declaration  on  a  demise  of  tolls  by  trustees  of  a  turnpike  under 
3  Geo.  4,  c.  126,  ss.  55,  57,  must  state  that  the  demise  was  in  writing 
and  signed  by  two  or  more  trustees  or  their  derk ;  but  need  not  allege 
a  detailed  observance  of  the  preliminaries  enjoined  in  sect.  55. — 
Oldroyd  v.  CrampUm  (1837),  4  Bing.  (N.  C.)  24;  5  Scott,  256;  3 
Hodges,  261 ;  7  L.  J.  0.  P.  57. 

To  an  action  by  the  trustees  for  the  rent  of  turnpike  tolls,  the  defen- 
dants pleaded  that  the  trustees  entered  upon  the  tolls,  and  ejected  and 
expelled  the  defendants.  The  plaintiffs  replied  that  the  trustees  did 
not  enter  upon  the  tolls,  nor  eject  nor  expel  the  defendants.  Hdd, 
on  error  (reversing  the  judgment  of  the  Court  of  Exchequer),  that 
the  replication  was  not  bad  on  special  demurrer,  although  it  put  in  issue 
the  entry,  which  was  immaterial  and  impossible. — Palmer  v.  Oooden 
(1842),  11  L.  J.  Ex.  424;  8  M.  &  W.  890 ;  1  D.  (N.  S.)  673  (Ex.  Ch.). 

1866 

Sight  of  Lessee  and  Trustees  to  increase  or  alter  the  Tolls.— 

The  trustees  of  a  turnpike  road,  acting  under  a  general  and  special 
Act,  lease  the  tolls  of  a  particular  district,  upon  which  tolls  there  is  a 
mortgage ;  it  being  stated  when  the  tolls  are  let  that  a  certain  gate 
would  be  moved  and  the  tolls  taken  in  future  under  the  then  new 
(special)  Act.  Lists  are  affixed  to  the  toll-gates,  and  the  gate  in  ques- 
tion is  moved.  Up  to  the  time  of  the  gate  being  so  moved  the  leasee 
takes  the  tolls  under  the  general  Acts,  and  since  that  time  according 
to  the  scale  put  up  by  the  trustees,  and  likewise  takes  a  full  toll  at 
two  gates,  including  that  which  had  been  moved,  where  before  the 
gate  was  moved  full  toll  was  not  taken,  and  only  a  half -toll  could  be 
taken  at  one  gate  under  the  affixed  scale.  The  trustees  then  gave 
notice  of  a  meeting  to  consider  the  propriety  of  reducing  so  much  of 
the  tolls  as  were  in  excess  of  those  previously  taken  at  the  gates  in 
question ;  the  lessee  attends  the  meeting  and  objects  to  such  propo- 
sition; the  meeting  is  adjourned;  and  the  lessee  files  a  bill  and 
moves  for  an  injunction  to  restrain  the  trustees  from  making  any 
order  reducing  or  altering  the  tolls,  on  the  ground  that  the  trustees 
are  bound  by  the  lease  not  to  prejudice  the  plaintiffs  rights,  and  that 
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tlie  mortgagees  must  haye  notice  under  the  Acts  of  Peirliament  regu- 
lating turnpike  roads.  Held,  first,  that  trustees  of  a  turnpike  road, 
being  public  officers,  are  not  debarred  from  varying  the  tolls  because 
they  lease  them.  Next,  that  what  was  intended  to  be  done  was  only 
to  restore  the  previously  existing  state  of  the  tolls,  and  was,  although 
a  detriment  to  the  plaintiff,  damnum  sine  injuria.  It  could  not  be 
assumed  that  the  trustees  were  neglecting  their  duty,  and  therefore 
the  not  giving  notice  to  the  mortgagees  rather  showed  that  no  reduc- 
tion was  intended.  Motion  refused,  with  costs. — North  v.  Thompson, 
5  W.  E.  176. 


(3)  Mortgage  of  Tolls. 

1857 
Power  to  Mortgage— Constraction  of  Act.— The  trustees  of  a 
turnpike  road  being  desirous  of  obtaining  an  Act  authorizing  the 
making  a  new  road  connected  with  the  former,  the  plaintiff  agreed  to 
advance  2,000^.  for  the  purpose  of  making  the  new  road  upon  having 
the  repayment  secured  by  a  mortgage  of  tiie  tolls  of  both  roads.  The 
trustees  obtained  an  Act  which  authorized  the  making  of  the  new 
road,  repealed  the  Act  imder  which  the  old  road  was  made,  and  placed 
both  roads  under  one  system  of  management,  treating  them  for  most 
purposes  as  one  road.  By  this  Act  it  was  provided  that  the  tolls  of 
the  old  road  should  be  applied  (1)  in  paying  the  expenses  of  obtaining 
the  Act ;  (2)  in  paying  the  interest  on  mortgages  of  the  tolls  receivable 
under  the  old  Act ;  (3)  in  repairing  the  old  road ;  and  (4)  in  paying 
the  principal  of  the  old  mortgages :  and  that  the  tolls  of  the  new  road 
should  be  appUed  (1)  in  paying  the  expenses  of  obtaining  the  Act; 
(2)  in  making  and  repairing  the  new  road ;  (3)  in  paying  tiie  interest 
of  money  borrowed  on  the  tolls  of  the  new  road ;  (4)  in  paying  the 
principal  of  moneys  borrowed  under  the  repecJed  Act  or  borrowed  on 
the  toUs  of  the  new  road.  The  plaintiff  advanced  the  2,000/.,  and  a 
mortgage  was  made  to  him  of  the  tolls,  toll-houses,  &c.  in  such  a  form 
that  it  was  doubtful  whether  it  extended  to  the  tolls  of  the  new  road. 
Held,  on  the  context  of  the  Act,  that  it  did  not  take  away  the  power  of 
mortgaging  given  by  the  General  Turnpike  Act  (3  Geo.  4,  c.  126), 
s.  81 ;  that  the  trustees,  therefore,  had  power  to  mortgage  the  tolls  of 
the  old  road  as  well  as  the  new  road  for  moneys  borrowed  for  the  pur- 
poses of  the  new  road ;  and  that  the  plaintiff,  having  advanced  his 
money  on  the  faith  of  having  security  on  both  roads,  was  entitled  in 
equity,  if  not  at  law,  to  a  security  on  the  tolls  of  the  old  road  as  well 
as  of  the  new.  A  mortgagee  of  turnpike  tolls  and  toll-houses  which 
are  in  lease  and  are  subject  also  to  other  mortgages  may  apply  to  the 
Court  to  have  a  receiver  appointed  instead  of  taking  steps  to  obtain 
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possession  at  law. — Crewt  {Lord)  t.  Edleston^  1  De  G.  &  J.  93;  3  Jur. 
(N.  S.)  1061. 

1802 

Secured  Creditor — Priority. — ^The  trustees  under  a  turnpike  Act 
having  demised  to  one  of  several  mortgagees  such  proportion  of  the 
tolls  arising  from  the  road  and  of  the  toll-houses  and  toll-gates  for 
collecting  the  same  as  the  sum  advanced  by  him  bore  to  the  whole  sum 
raised  on  the  credit  of  the  tolls,  the  mortgagee  brought  ejectment  for 
the  toll-houses  and  toll-gates  in  order  to  repay  himself  the  interest 
due  to  him.  EM,  that  he  might  well  maintain  his  action  notwith- 
standing a  clause  in  the  Act  that  all  the  mortgagees  should  be  creditors 
upon  the  tolls  in  equal  degree. — Doe  d.  Banka  t.  Boothy  2  Bos.  &  P. 
219;  5E.  E.  575. 

1832 

"  Priority  of  Charge." — ^The  trustees  under  two  several  turnpike 
Acts  relating  to  the  same  roads,  after  the  passing  of  the  last  Act, 
demised  to  one  of  several  mortgagees  such  proportion  of  the  tolls 
arising  from  the  road,  and  the  toll-houses  and  toll-gates  erected  for 
collecting  the  same,  as  the  sum  advanced  by  him  bore  to  the  whole 
sum  raised  on  the  credit  of  the  tolls.  By  the  last  of  these  Acts,  the 
mortgagees  under  the  first  are  entitled  to  priority  of  charge  and  pay- 
ment before  those  who  advanced  sums  for  the  purpose  of  completing  a 
new  branch  of  road  under  the  new  Act.  Held,  that  such  mortgagee 
under  the  second  Act  might  maintain  ejectment  for  the  toll-houses  and 
toll-gates  notwithstanding  that  clause  (Parke,  J.,  doubting) ;  and  that 
he  would  be  a  trustee  in  possession  for  the  benefit  of  the  prior  mort- 
gagees until  they  were  paid  off. — Doe  d.  Thompson  v.  Lediard,  2 
L.  J.  K.  B.  12 ;  4  B.  &  Ad.  137 ;  1  N.  &  M.  683. 

1842 

Prior  Mortgageg.— Sect.  49  of  3  Geo.  4,  c.  126  (the  General  Turn- 
pike Act),  enables  a  mortgagee  whose  mortgage  is  under  sect.  81  of  that 
Act  to  recover,  on  his  own  demise  only,  the  toll-gates  and  toll-houses  in 
an  action  of  ejectment,  although  there  are  prior  unsatisfied  mortgages 
at  the  same  time  upon  the  tolls,  toll-gates,  and  toll-houses  of  the  same 
trust.  The  first  mortgagee  under  this  Act  of  Parliament  is  in  a  dif- 
ferent situation  from  an  ordinary  mortgagee,  as  he  does  not  take  the 
whole  legal  estate,  and  therefore  the  objection  that  at  law  a  subsequent 
mortgagee  has  no  estate  cannot  prevail. — Doe  d.  Watton  v.  Pen/oldy  12 
L.  J.  Q.  B.  70 ;  3  Q.  B.  757 ;  3  0.  &  D.  235 ;  6  Jur.  948. 

By  an  Act  for  building  a  bridge  over  the  Thames  at  Staines,  the 
commissioners  were  empowered  to  raise  money  by  mortgage  and  to 
convey  as  a  security  *'  the  said  bridge  and  the  toll-houses  and  all  the 
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tolls,  and  all  right,  title,  and  interest  to  the  same,"  according  to  a  form 
of  mortgage  contained  in  the  Act,  to  hold  till  the  money  borrowed,  with 
interest,  should  be  paid  and  satisfied.  The  Act  contained  no  clause  as 
to  ejectment,  or  the  parties  recovering  on  their  own  demises  only,  as 
in  the  General  Turnpike  Act.  To  an  ejectment  brought  against  the 
clerk  of  the  commissioners,  by  one  who  was  not  the  first  mortgagee,  to 
recover  possession  of  the  bridge,  toll-houses,  and  toUs : — Held,  that 
the  commissioners  were  estopped  by  their  own  deed  from  putting  in  a 
prior  subsisting  mortgage  to  defeat  the  action  by  showing  that  all 
the  legal  estate  had  passed  to  the  prior  mortgagee,  and  this  notwith- 
standing that,  as  commissioners,  they  were  not  acting  for  their  own 
benefit  but  in  a  public  capacity. — Doe  d.  Levy  v.  Horne,  12  L.  J.  Q.  B. 
72 ;  3  Q.  B.  757 ;  3  C.  &  D.  239 ;  7  Jur.  38. 

Sect.  49  of  the  Turnpike  Act  (3  Geo.  4,  c.  126)  provides  that  any 
mortgagee  of  tolls,  toll-gates,  &c.  may  obtain  possession  of  the  said 
toll-gates,  &c.  in  order  to  pay  the  principal  and  interest  duo  to  him  by 
an  ejectment  on  his  own  demise  without  joining  the  other  mortgagees; 
but  the  person  who  has  so  obtained  possession  is  to  apply  the  tolls  re- 
ceived to  the  use  and  benefit  of  all  the  mortgagees  pari  passu  in  pro- 
portion to  the  sums  due  to  them  respectively.  The  lessor  of  the 
plaintiff,  a  mortgagee  of  tolls,  brought  ejectment  against  the  trustees 
under  this  section  upon  his  own  demise.  After  the  action  was  com- 
menced one  of  the  trustees,  who  was  also  a  mortgagee,  brought  another 
ejectment,  laying  the  demise  on  a  day  prior  to  that  in  the  present 
action,  upon  which  judgment  was  confessed  by  the  trustees  before  the 
trial  of  the  present  action.  i/e/J,  that,  notwithstanding  this,  the 
plaintiff  was  entitled  to  have  the  verdict  entered  for  him  at  the  trial. 
— />oe  d.  BuU  V.  Rous  (1853),  22  L.  J.  Q.  B.  Ill ;  1  El.  &  Bl.  419;  17 
Jur.  502. 

1846 

Voluntary  Assignmeilt. — ^A.  made  a  voluntary  assignment  of  turn- 
pike bonds  and  shares  in  companies  to  B.,  in  trust  for  himself  for  life, 
and  after  his  death  for  his  nephew.  He  delivered  the  bonds  and  shares 
to  B.,  but  did  not  observe  the  formalities  required,  by  the  Turnpike 
Boad  Act  and  the  deeds  by  which  the  companies  were  f  oimed,  to  make 
the  assignment  effectual.  Held,  on  his  death,  that  no  interest  in 
either  the  bonds  or  the  shares  passed  by  the  assignment,  and  that  B. 
ought  to  deliver  them  to  his  executors.— »S'car/c  y.  Law,  15  Sim.  95. 

1851 

Mortmain  Ad — Mortgages  of  turnpike  tolls  and  of  railway  under- 
takings held  to  be  interests  in  land  within  the  Mortmain  Act.  Bail- 
way  debentures  (not  being  mortgages),  shares  in  railway,  canal, 
waterworks,  and  banking  companies,  and  scrip  shares  in  projected 
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railway  companies,  held  not  to  be  within  the  Mortmain  Act. — A$kUm  v. 
LangdaU  {Lord),  4  De  G.  &  S.  402 ;  20  L.  J.  Oh.  234 ;  16  Jnr.  868. 

1787 

Mortgage  of  ToU-honsefl. — ^The  trustees  of  a  public  turnpike  Act» 
which  empowers  them  to  erect  toll-houses  and  mortgage  the  tolls,  and 
which  declares  that  there  shall  be  no  priority  among  the  creditors, 
have  no  power  to  mortgage  the  toll-houses  or  gates.  If  in  fact  they 
have  made  such  a  mortgage,  and  an  ejectment  is  brought  against 
them  by  the  mortgagee,  they  are  not  estopped  by  their  deed  from 
insisting  that  the  Act  gives  them  no  such  power. — FairiiUe  d.  Mi/Uon  v. 
Oilbert,  2  T.  E.  169;  1  E.  E.  455. 

1860 

Money  *'  Borrowed  and  taken  up  at  Interest.*'— An  assignment 
of  a  mortgage  of  turnpike  tolls  according  to  the  form  prescribed  by 
3  0^0.  4,  c.  126,  s.  81,  has  no  validity  imless  produced  and  notified  to 
the  proper  clerk  or  treasurer,  and  by  him  entered  in  the  book  kept  for 
that  purpose,  within  two  months  from  its  date.  The  fact  of  the  clerk 
having  prepared  or  attested  the  execution  of  the  transfer  is  evidence  from 
which  a  jury  may  infer  a  notification  to  him.  Where  the  trustees  held 
meetings  and  had  separate  clerks  at  several  places  within  their  district : — 
Held,  that  the  clerk  of  the  place  in  which  the  mortgage  was  made  and 
entered  was  the  proper  clerk  to  receive  the  notification,  although  the 
mortgage  included  the  toUs  of  the  whole  district  and  the  derk  was 
himself  the  mortgagee.  The  trustees,  being  indebted  to  their  derk  in 
8U.  for  business  done  as  a  solicitor,  gave  him  a  mortgage  for  80/., 
which  recited  the  consideration  to  be  money  advanced  by  him  to 
them : — Held,  that  the  mortgage  was  valid  under  3  Qeo,  4,  c.  126,  s.  81, 
the  transaction  being  equivalent  to  money  **  borrowed  and  taken  up  at 
interest "  by  the  trustees.— 2>oc  d.  Jones  v.  Jones,  5  Ex.  16 ;  19  L.  J. 
Ex.  284. 

1840 

Statute  of  Limitations.— Turnpike  tolls  are  not  within  the  Statute 
of  Limitations  of  3  &  4  Will.  4,  c.  27,  and  consequently  more  than  six 
years'  arrears  of  interest  may  be  recovered  on  a  mortgage  of  turnpike 
tolls  notwithstanding  sect.  42  of  that  Act.  The  trustees  of  a  turnpike 
road  borrowed  a  sum  of  money  from  A.  B.  on  the  security  of  the  tolls, 
and  they  assigned  to  him  such  proportion  of  the  tolls  as  the  sum 
advanced  bore  to  the  whole  principal  money  advanced  on  the  credit  of 
the  tolls.  Held,  that  the  other  mortgagees  of  the  tolls  were.neceraary 
parties  to  a  suit  by  A.  B.  against  the  trustees  to  obtain  payment  of 
arrears  of  interest  out  of  the  tolls  to  be  received. — MeUish  v.  Broolf^ 
3  Beav.  22. 
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1863 
Bona  Jotabilia—Mandamnfl.— Where  a  mortgage  deed  in  the 
form  prescribed  by  the  General  Turnpike  Act  (3  Geo.  4,  c.  126),  e.  81, 
assigned  the  tolls  and  toll-houses  of  a  turnpike  road,  to  hold  for  the 
residue  of  the  term  for  which  the  tolls  were  granted,  unless  the  mort- 
gage money  with  interest  were  sooner  repaid,  it  was  held  that  a 
mortgage  was  bona  notabilia  where  the  road  and  toll-houses  were 
situated,  and  not  where  the  deed  was  at  the  time  of  the  death  of  the 
mortgagee.  Under  such  a  mortgage  the  mortgagee  has  only  an 
equitable  right  to  enforce  payment  of  the  principal  and  interest,  and 
consequently  no  mandamus  will  be  granted  to  compel  the  trustees  of 
the  road  to  pay  the  interest. — R*  v.  Balby  and  Worksop  {Trusteee), 
22  L.  J.  Q.  B.  164 ;  17  Jur.  734;  1  W.  E.  150 ;  1  B.  C.  0.  134. 

1833 
Penonal  Besponsibility  of  Tnutees.— Defendant,  as  chairman  of 
trustees  of  a  turnpike  road,  signed  a  resolution  that  plaintiff  should  be 
requested  to  make  a  temporary  adyance  of  2,000^.  to  the  trust.  The 
plaintiff  advanced  the  money,  but  received  no  security  by  mortgage  of 
the  tolls  as  prescribed  by  3  Geo.  4,  c.  126,  s.  81.  Held^  that  the  defen- 
dant was  not  exempted  from  personal  responsibility  by  7  &  8  Geo.  4,  c.  2, 
8.  ^.^ParroU  v.  Eyre,  10  Bing.  283;  3  M.  &  Scott,  857;  3  L.  J.  C.  P.  3. 


(4)  Toll  Collectors. 

1778 

Notiee  of  Action  against. — A  notice  of  action,  under  an  Act  of 
Parliament,  against  a  toll-gate  keeper,  **  for  demanding  and  taking  of 
me  toll  for  and  in  respect  of  certain  matters  and  things  particularly 
mentioned  and  exempted  from  the  payment  of  toll  in  and  by  a  certain 
Act  of  Parliament,  intituled,  &c.'*  is  too  uncertain,  and  bad. — Freeman 
T.  Line,  2  Chit.  673. 

If  a  turnpike  keeper  levy  an  extra  toll,  and,  upon  adjudication  by 
two  magistrates  (under  the  Bath  Act),  it  is  determined  that  the  toll  was 
not  due,  the  money  may  be  recovered  by  an  action  for  money  had  and 
received,  and  notice  of  action  need  not  be  given.  Where  a  power  is 
given  to  justices  to  determine,  it  is  final,  unless  an  appeal  be  expressly 
given.— Par«ow«  v.  Blandy  (1810),  Wightw.  22. 

1816 

Indictment  for  taking  Tolls  unlawfully. — The  question  of  exemp- 
tion from  tolls  cannot  be  tried  in  an  indictment  against  the  turnpike 
keeper  for  extortion  in  taking  the  toll  unless  the  ground  of  exemption 
was  specified  to  him  at  the  time  when  the  toll  was  taken. — Bex  v. 
ffandyn,  4  Camp.  379. 
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The  Turnpike  Act,  1824  (4  Geo.  4,  c.  95),  s.  30,  enacts,  "  That  if  any 
collector  of  tolls  shall  demand  and  take  from  any  person  a  greater  or 
less  toll  than  he  shall  be  authorized  to  do  by  the  powers  of  any  Act, 
or  of  the  orders  and  resolutions  of  the  trustees  or  commissioners  in 
pursuance  thereof,  then,  and  in  every  such  case,  he  shall  forfeit  5/."  A 
warrant  of  commitment  under  this  statute  stated  "that  J.  S.  (a  col- 
lector) did  suffer  and  permit  A.  B.  to  pass  through  the  turnpike  gate 
with  a  cart,  &c.,  on  payment  of  the  sum  of  4(2.  as  toll,  &c.,  the  legal 
toll  due  and  payable  being  6(2."  The  conviction  on  which  the  com- 
mitment was  founded  stated  that  J.  S.  did  demand  and  take  from 
A.  B.  a  certain  toll,  to  wit,  the  toll  or  sum  of  4d,  for  a  certain  horse 
drawing  a  cart ;  for  which  said  horse  drawing  such  cart  a  certain  toll, 
to  wit,  the  sum  of  6d.  was  then  and  there  payable  by  the  said  A.  B. ; 
the  said  toll  or  sum  of  4d,  so  demanded  and  taken  by  the  said  J.  S. 
then  and  there  being  a  less  toll  than  the  said  J.  S.  was  authorized  to 
take  for  the  cause  aforesaid,  by  virtue  of  the  powers  of  any  Act,  or  of 
the  orders  and  resolutions  of  the  trustees  or  commissioners  of  the  said 
turnpike  road,  made  in  pursuance  thereof,  &c.  An  action  of  trespass 
having  been  brought  against  the  magistrates  who  signed  the  warrant 
for  imprisonment  under  it : — Held,  first,  that  the  commitment  might 
be  considered  as  describing  an  offence  within  the  Act  of  4  (Jeo.  4, 
c.  95,  s.  30,  with  sufficient  certainty ;  secondly,  that,  at  all  events, 
the  conviction  was  clearly  good,  and  that  the  warrant  of  commitment 
was  supported  by  it.  The  jiuy  having  found  that  the  defendants  bond 
fide  believed  that  they  were  putting  the  Act  of  Parliament  in  execu- 
tion— qtKtre  if  that  would  be  a  good  defence  under  sect.  147,  which 
provides  for  cases  of  action  brought  for  things  done  in  pursuance  of 
the  Act— Stamp  v.  Sweetland  (1845),  14  L.  J.  M.  C.  184;  9  Jur.  939; 
2  New  Sess.  Cas.  90 ;  8  a  B.  13. 

1867 

Summons  for  demanding  Illegal  TolL— The  Highgate  Archway 
Turnpike  Act  (50  Geo.  3,  c.  88)  did  not  create  a  highway  within  the 
operation  of  3  Geo.  4,  c.  126  (the  General  Highway  Act).  Where, 
therefore,  a  toll  was  demanded  from  a  horseman  for  passing  along  the 
said  highway  which  he  contended  he  was  not  liable  to  pay,  and  there- 
upon he  paid  the  toll  and  summoned  the  toll-collector,  under  sect.  53 
of  3  Geo.  4,  c.  126,  for  demanding  and  taking  a  toll  which  he  was  not 
authorized  to  take,  and  the  justices  dismissed  the  summons  upon  the 
ground  that  they  had  no  jurisdiction : — Held,  that  they  were  right  in 
so  doing. — Potter,  Ex  parte,  16  L.  T.  350. 

1830 

Appeal  from  Conviction  for  lUeg^  Toll.— A  party  convicted 
under  the  Turnpike  Act,  1824  (4  Geo.  4,  c.  95),  s.  87,  of  having  taken  too 
large  a  toll,  and  adjudged  to  pay  a  penalty  of  41«.,  may  appeal  to  the 
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quarter  seesions.  That  statute,  by  sect.  87,  enacts  that  any  person 
thinking  himself  aggrieved  may  appeal,  &c.,  first  giving  to  the  justices 
by  whose  act  he  shall  think  himself  aggrieved  notice  of  his  intention 
to  appeal ;  and  that  the  justices  shall  hear  and  finally  determine  such 
appeal  in  a  summary  way,  and  award  such  costs  to  the  parties  appeal- 
ing or  appealed  against  as  they,  the  justices,  shall  think  proper,  to  be 
levied  by  distress  and  sale  of  the  goods  of  the  person  against  whom 
such  determination  shall  be  given.  //eW,  on  appeal  by  a  party  con- 
victed, that  the  informer  was  the  party  appealed  against  within  the 
meaning  of  the  statute ;  and  the  justices  having  ordered  him  to  pay 
10/.  for  costs,  the  Court  granted  a  mandamus  to  them  to  issue  a 
warrant  for  levying  the  same  on  the  goods  of  the  informer. — Bex  v. 
HanU  J  J.,  1  B.  &  Ad.  654. 

1808 

Illegally  appointed  Collector— Bight  of  Action.— A  collector 
or  renter  of  turnpike  tolls,  though  illegally  appointed,  without  the 
forms  prescribed  by  the  Act  of  Parliament,  may  still  recover  upon  a 
count  for  an  account  stated,  the  amount  of  the  tolls  for  which  he  had 
credited  the  defendant  passing  through  the  gate ;  no  objection  being 
made  to  the  plaintiffs  title  by  the  trustees  or  creditors  of  the  turn- 
pike. And  the  plaintiff  having  sent  to  the  defendant  an  accoimt  of 
the  tolls  due,  who  not  long  after  sent  5/.  inclosed  in  a  letter  to  the 
plaintiff  in  which  he  stated  that  she  should  have  the  remainder  next 
week,  is  evidence  of  such  an  account  stated,  and  a  recognition  of  the 
intestate's  title  to  be  accormted  with  for  the  tolls. — Peacock  v.  Harris^ 
10  East,  104;  10  E.  E.  231. 

1824 

Prosecution  by— Burglary  at  Toll-house.— Though  a  servant  live 
rent  free  for  the  purpose  of  his  service  in  a  house  provided  for  that 
purpose,  yet  if  he  has  the  exclusive  possession  and  it  is  not  parcel  of 
any  premises  which  his  master  occupies,  it  may  be  described  as  the 
house  of  the  servant,  especially  if  the  house  belongs  not  to  his  master, 
but  to  some  person  paramount  his  master,  as  in  the  case  of  the  toll- 
collector's  house,  occupied  by  the  servant  of  the  lessee  of  the  tolls  for 
the  purpose  of  collecting  the  tolls.— i^ea;  v.  Camfield^  1  M.  0.  C.  42. 


(5)  On  what  Payable. 

1843 

Generally. — ^By  an  Act  for  establishing  a  floating  bridge  over  the 

harbour  of  Portsmouth,  the  company  were  empowered  to  demand  and 

take,  amongst  others,  the  following  tolls : — **  For  every  horse  or  other 

beast  drawing  any  coach,  chariot,  &c.,  or  other  such  like  carriage  with 
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four  wheels,  if  drawn  by  one  horse  or  other  beast,  1«.,  and  if  drawn  by 
two  or  more  horses  or  other  beasts,  9d.  for  each  horse  or  other  beast 
beyond  the  first" ;  **  For  every  sheep,  lamb,  &c.,  Id,** ;  •*  For  every 
passenger  or  person  merely  using  the  floor  or  deoik  of  the  said  bridge. 
Id.** ;  **  For  every  passenger  or  person  entering  or  using  the  best  room 
or  cabin  of  the  said  bridge,  Sd,** ;  ''For  every  portmanteau,  trunk, 
carpet-bag,  box,  or  other  luggage  belonging  to  any  passenger,  not 
exceeding  one  hundredweight,  Id,,  and  for  each  and  every  hundred* 
weight  above  the  first  hundredweight  an  additional  Id.  for  each  and 
every  hundredweight."  Eddy  that  the  company  were  not  thweby 
authorised  to  demand  toll  in  respect  of  passengers,  portmanteaus, 
parcels,  &c.  passing  over  the  bridge  in  and  upon  any  omnibus  in 
respect  of  the  horses  drawing  which  the  proper  toll  has  been  paid. — 
Portsmouth  Floating  Bridge  Co,  v.  Nance,  6  Scott,  N.  E.  823;  6 
Man.  &  G.  229. 

1898 

Toll— Prescriptive  Eight— Eztingoishment  of  old  Franchise 
by  Statute.— A  municipal  corporation  had,  up  to  the  year  1734,  a 
prescriptive  right  to  take  certain  customary  tolls  for  the  passage  over 
a  bridge  belonging  to  them.  In  1734  they  obtained  an  Act  of  Parlia- 
ment which  recited  their  right  to  take  the  customary  tolls,  and 
enumerated  them,  and  provided  that  the  said  customary  tolls  should 
**  be  and  remain  vested  in  the  said  "  mayor  and  corporation.  In  1819 
another  Act  was  passed  which  repealed  the  Act  of  1734,  and  made 
some  alterations  in  the  scale  of  tolls.  The  Act  of  1819  was  a  tempo- 
rary Act,  and  its  provisions  were  allowed  to  lapse.  The  corporation 
claimed  a  right  to  continue  to  take  the  prescriptive  tolls.  Held 
(afi&rming  the  judgment  of  the  Court  below),  that  the  prescriptive 
right  to  take  tolls  was,  on  the  passing  of  the  Act  of  1734,  merged  in 
and  extinguished  by  the  statutory  right,  and  could  not  be  revived  on 
the  cessation  of  the  statutory  right. — Windsor  Corporation  v.  Taylor, 
79  L.  T.  450 ;  68  L.  J.  Q.  B.  87  (H.  L.,  E.).  Affirming  77  L.  T,  685 ; 
67  L.  J.  Q.  B.  96 ;  [1898]  1  Q,  B.  186;  62  J.  P.  5  (C.  A.). 

1869 

Taxed  Cart. — A  local  Act  provided  that  upon  the  "W.  turnpike 
road  certain  tolls  should  be  chargeable,  and,  amongst  others,  *'for 
every  horse  or  other  beast  drawing  any  other  chaise,  chair,  or  caliche, 
or  any  taxed  cart,  a  sum  not  exceeding  the  sum  of  3c?."  Held,  that 
a  cart  upon  which  a  tax  had  been  imposed  and  paid  in  the  previous 
year  was  within  the  above  enactment,  and  that  no  larger  toll  than  3d. 
could  be  charged  for  passing  through  the  toU-gate.— iVrrfy  v.  Smitk, 
28  L.  J.  M.  C.  150 ;  1  El.  &  El.  611 ;  5  Jur.  (N.  S.)  912 ;  7  W.  E.  306. 

A  local  turnpike  Act  of  the  year  1862  allowed  a  higher  toll  upon  a 
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*'  taxed  cart "  than  npon  "  a  gig,  or  chair,  or  Buch  like  carriage  with  a 
single  seat  only,  and  with  two  wheels  only.''  The  appellant  (the  toU- 
oolleotor)  demanded  and  took  the  higher  toll  from  the  respondent  for 
a  batcher's  cart,  with  one  seat  and  two  wheels,  for  which  he  had  taken 
out  an  excise  licence  under  32  &  33  Vict.  c.  14,  and  was  convicted  by 
justices  under  the  local  Act  for  so  doing.  Hdd^  that  the  conyiction 
was  right;  for  the  words  "taxed  cart"  must  refer  to  the  particular 
kind  of  cart  so  called  and  defined  in  43  Geo.  3,  c.  161,  and  48  Geo.  3, 
c.  65 ;  and  not  to  every  cart  upon  which  a  tax  had  been  paid  as  was 
decided  in  Purdy  v.  Smith,  28  L.  J.  M.  C.  150.— W^tWiaTTw  v.  Lear 
(1872),  25  L.  T.  906 ;  41  L.  J.  M.  C.  76 ;  L.  E.  7  Q.  B.  286. 

1873 

Looomotiye  Steam  Floagh. — A  steam-engine  was  being  taken 
along  a  turnpike  road  for  the  purpose  of  working  a  plough,  for  hire, 
and  was  on  its  way  to  take  up  the  plough,  which  was  to  be  used  on  a  farm 
not  occupied  by  the  owner  of  the  engine,  and  the  gear  for  working  the 
plough  was  being  conveyed  on  the  engine.  It  passed  through  a  turn- 
pike gate  more  than  three  miles  distant  from  where  the  plough  was. 
Held,  that  such  engine  was  liable  to  toll  Tinder  24  &  25  Vict.  c.  70, 
6.  1,  and  was  not  exempt  by  reason  of  sect.  12  of  that  Act  and  3  Geo.  4, 
c.  126,  8.  32,  inasmuch  as  it  was  not  a  horse  or  carriage  conveying  a 
plough  nor  a  plough  itself. — Skinner  v.  Visger,  43  L.  J.  M.  C.  49 ; 
L.  B.  9  Q.  B.  199. 

1880 

Tolls  on  Carriages,  &0.— Bicycle.— The  respondent  was  riding  a 
bicycle  through  the  toll-gate  at  O.,  in  the  county  of  G.,  and  the 
appellants  demanded  of  him  a  sum  of  5«.  as  toll  upon  his  bicycle ;  on 
his  refusal  to  pay  this  they  detained  the  bicycle  until  the  sum  was 
paid.  The  respondent  thereupon  laid  an  information  against  the 
appellants  for  a  wrongful  exaction  of,  toll,  upon  which  they  were  con- 
victed. It  was  held,  that  the  conviction  was  right,  and  that  a  bicycle 
is  not  a  carriage  within  sect.  6  of  the  local  Act  upon  which  a  toll 
might  be  leYie^.— Williams  v.  Ellis,  42  L.  T.  249 ;  49  L.  J.  M.  C.  47 ; 
5  Q.  B.  D.  175 ;  28  W.  E.  416 ;  44  J.  P.  394. 

1900 

Bicycle— Tolls  on  Toll-Bridge. — An  Act  of  Parliament  gave 
power  to  charge  toUs  for  passage  over  a  certain  bridge  in  respect  of 
**  every  coach,  chariot,  ....  cart,  car,  or  other  carriage  whatsoever 
with  four  wheels  the  sum  of  4c?.,  and  with  less  than  four  wheels  the 
sum  of  2c2.,*'  and  a  smaller  toll  in  respect  of  horses,  foot-passengers 
and  beasts.  Held,  that,  for  the  purposes  of  paying  toll  under  the  above 
Act,  bicycles  and  tricycles  are  carriages  within  the  meaning  of  the 
words  **  other  carriage  whatsoeyer,"  and  that  any  person  when  riding 
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on  the  same  over  the  bridge  is  liable  to  the  toll  of  2d,  as  for  carriages 
with  less  than  four  wheels,  whether  such  bicycles  or  tricycles  hare 
any  luggage,  luggage-carrier,  or  goods  or  not. — Cannany.  Abingdon 
{Earl),  82  L.  T.  382 ;  69  L.  J.  Q.  B.  617 ;  2  a  B.  66;  48  W.  R.  470; 
64  J.  P.  504. 

1776 

Amoant  of  Tolls  according  to  Size  of  Wheel8.~The  additional  toll 
to  be  paid  by  waggons  over  weight  must  be  according  to  the  progressive 
proportions  named  in  the  statute  14  Geo.  3,  c.  82,  s.  2,  not  a  gross 
charge  at  the  highest  additional  toll  incurred  upon  the  gross  over- 
weight.— Chamberlin  v.  Lojighurat,  Cowp.  365. 

Where  a  turnpike  Act  imposed  a  toll  of  1«.  6d.  on  every  four- 
wheeled  waggon  with  wheels  of  a  less  breadth  than  six  inches,  and 
drawn  by  four  horses;  U.  on  every  such  waggon  drawn  by  three 
horses,  9d.  by  two,  and  4i<i.  by  one,  and  so  in  like  proportion  on 
waggons  with  two  wheels  drawn  by  four,  three,  two,  or  one  horse  or 
horses  : — HeJd^  that  only  those  respective  sums  could  be  demanded  for 
toll,  and  that  sect.  23  of  18  Geo.  3,  c.  84,  by  which  one-half  more 
than  the  tolls  payable  for  waggons  with  wheels  of  a  less  breadth  than 
six  inches  might  be  taken,  was  virtually  repealed  by  the  other  Act. — 
Bidge  v.  Garlick  (1818),  2  Moore,  481. 

By  a  turnpike  Act  the  trustees  were  authorized  to  take  at  each  and 
every  of  the  several  and  respective  turnpike  gates  erected  on  the  road 
the  following  tolls : — **  For  every  horse,  mule,  or  other  cattle  drawing  a 
carriage,  9c?. ;  for  every  horse,  mule,  or  ass  not  drawing,  2d. ;  for 
every  drove  of  oxen,  cows,  &c.,  1«.  6^.  per  score;  for  every  drove  of 
hogs,  sheep,  &c.,  U.  4^.  per  score."  By  another  section  it  was  made 
lawful  for  the  trustees,  at  a  meeting  to  be  holden  for  that  purpose, 
whereof  notice  in  writing  was  to  be  affixed  on  all  the  turnpike  gates 
erected  on  the  road,  to  lessen  and  reduce,  and  again  to  raise  and  ad- 
vance, all  or  any  of  the  tolls  thereby  granted,  and  such  tolls  so  re- 
duced or  advanced  were  to  be  collected  as  the  tolls  thereby  granted. 
Held,  that  under  this  Act  the  trustees  were  authorized  to  reduce  or 
advance  any  one  of  the  four  descriptions  of  tolls  at  all  the  gates,  but 
not  to  reduce  or  advance  them  at  one  gate  and  not  at  another. — Rex  v. 
Bury  and  Btratton  Roads  {Trustees)  (1825),  4  B.  &  C.  361 ;  6D.  &  R,  369. 

Where  a  local  turnpike  Act  directs  a  higher  or  lower  rate  of  toll  to 
be  collected  in  respect  of  the  greater  or  lesser  breadth  of  wheels,  and 
where,  in  addition  to  the  tolls  under  such  local  Act,  the  additional 
tolls  in  respect  of  breadth  of  wheels  authorized  to  be  taken  by  13 
Geo.  3,  c.  84,  have  been  collected  and  imposed,  although  erroneously, 
parties  are  not  relieved  from  such  additional  tolls  by  4  Geo.  4,  c.  95, 
8.  6,-Pick/ord  v.  Davis  (1834),  1  Bing.  N.  C.  141 ;  4  M.  &  Soott,  68S; 
3  L.  J.  C.  P.  263. 
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Amount  of  tolls  payable  on  breadth  of  fellies  of  wheels. — Beetling 
T.  Terry  (1862),  6  L.  T.  186. 

The  Tiverton  Boads  Act,  1861,  comprises  within  the  trusts  eighteen 
several  roads.  Sect.  11  empowers  the  trustees  to  demand  and  take 
**  at  the  several  and  respective  toll-gates  which  shall  be  upon  or  on  the 
sides  of  the  said  roads  such  tolls  as  the  said  trustees  shall  direct,  not 
exceeding,"  amongst  others,  **  for  every  horse  drawing  any  cart, 
waggon,  &c.  with  wheels  of  a  less  breadth  than  4}  inches  the  sum  of 
6rf.*' ;  and  "for  every  horse  or  mule,  laden  or  unladen,  and  not  draw- 
ing, the  sum  of  1^."  Sect.  13  enacts  that,  **  for  passing  and  re- 
passing any  number  of  times  on  the  same  day  with  the  same  horses, 
beasts,  or  carriages  liable  to  toll  through  any  of  the  toll-gates  to  be 
continued  or  erected  by  virtue  of  this  Act  upon  any  road  hereinafter 
particularly  mentioned,  no  more  than  the  number  of  tolls  hereinafter 
limited  with  reference  to  such  road  shall  be  taken ;  that  is  to  say,  two 
full  tolls,  and  no  more,  upon  the  road  from  A.  to  £. ;  two  full  tolls, 
and  no  more,  ujwn  the  road  from  C.  to  D. ;  two  full  tolls,  and  no 
more,  upon  the  road  from  E.  to  F. ;  one  full  toll,  and  no  more,  upon 
all  the  other  roads  comprised  in  this  Act."  And  sect.  14  enacts,  that 
**  all  horses,  beasts,  and  cattle  in  respect  whereof  the  tolls  hereby 
authorized  to  be  taken  shall  have  been  paid  at  any  toll-gate  on  the  said 
roads  or  on  the  sides  thereof  shall,  upon  a  ticket  being  produced 
denoting  such  payment,  be  permitted,  in  returning  through  the  same 
toll-gate,  and  in  going  and  returning  through  such  other  toll-gate  (if 
any)  as  the  ticket  for  such  payment  shall  free,  to  pass  toll-free  at  all 
times  on  the  same  day.  HM^  that  sect.  13  does  not  authorize  the 
trustees  to  demand  two  full  tolb  from  a  traveller  passing  through  only 
one  gate  on  a  line  of  road  upon  which  two  full  tolls  are  chargeable. 
Held  also,  that,  where  a  party  has  paid  one  full  toll  on  passing  through 
a  gate,  he  is  not  chargeable  with  two  full  tolls  on  passing  on  the  same 
day  through  another  gate  on  another  of  the  roads  on  which  two  full 
tolls  are  demandable,  but  that  he  is  liable  to  a  second  single  toll,  there 
being  nothing  on  the  ticket  to  indicate  that  it  frees  any  other  gate. 
Held  also,  that  a  traveller  who  has  paid  one  full  toll  on  passing 
through  a  gate  on  one  of  the  roads  on  which  one  full  toll  is  payable  is 
not  entitled  to  pass  toll-free  on  the  same  day  through  a  gate  on 
another  of  the  roads  upon  which  one  full  toll  is  payable,  the  one  full 
toll  being  by  sect.  13  payable  upon  "  each  "  of  the  roads  comprised  in 
the  Act.  Held  also,  that  sect.  11  of  the  local  Act,  specifically  pro- 
viding for  progressive  charges  in  respect  of  the  diminished  breadth  of 
waggon  wheels,  virtually  repeals  sect.  7  of  the  General  Turnpike 
Act  (3  Oeo,  4,  c.  126),  and  consequently  that  the  toll  is  limited  to  the 
sums  mentioned  in  the  local  Act. — James  v.  Dickenson  (1863),  14  C.  B. 
(N.  S.)  416. 
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(6)  Exemptions. 

1869 

Boyal  Prerogative— The  Sovereign's  Hor«eg.--By  the  permission 
of  the  Queen,  one  of  her  carriages,  drawn  by  her  horses  and  driven  by 
her  coachman,  was  used  by  the  wife  of  Q.,  the  Crown  Equerry,  and 
was  driven  through  the  toll-gate  of  W.  Q.*s  wife  was  in  the  carriage, 
and  was  being  driven  for  her  own  pleasure ;  but  G.  was  not  present, 
nor  were  the  carriage  and  horses  used  on  the  particular  occasion  in  the 
discharge  of  his  duty  as  Grown  Equerry.  Edd,  that  the  carriage  and 
horses  were  exempt  from  the  payment  of  tolls. — Weetover  v.  Perkins^ 
28  L.  J.  M.  C.  227  ;  2  El.  &  El.  57 ;  6  Jur.  (N.  S.)  1352;  7  W.  B. 
582. 

1866 

Stores  for  the  ITse  of  Her  Migesty.— Stores  for  the  use  of  Her 

Majesty's  troops  are  exempt  from  toll,  whether  conveyed  in  the  car- 
riages of  the  contractor  who  supplies  them  or  in  hired  carriages. — 
L.  &  8.  W.  Bail.  Co,  v.  Beeves,  14  L.  T.  662 ;  1  H.  &  E.  846 ;  35 
L.  J.  M.  C.  239 ;  L.  E.  1  0.  P.  580;  12  Jur.  (N.  S.)  786;  14  W.  B. 
967. 

Contractors  for  the  supply  of  forage  to  the  troops  at  Aldershot  wore 
bound  to  reside  in  the  camp  and  to  deliver  the  forage  at  their  own 
expense.  Held,  that  the  contractor's  waggons  with  hay  for  the  pur- 
poses of  their  contract  were  exempt  from  toll  at  a  gate  outside  the 
camp,  "being  employed  in  conveying  any  commissariat  or  other 
public  stores  of  or  belonging  to  Her  Majesty,  or  for  the  use  of  Her 
Majesty's  forces,"  under  sect.  32  of  3  Geo.  4,  c.  126. — Toomer  v.  Beevtt 
(1867),  17  L.  T.  149 ;  37  L.  J.  M.  C.  49 ;  L.  E.  3  C.  P.  62 ;  16  W.  E. 
83. 

1866 

OfSoers  and  Soldiers  on  Duty— Floating  Bridge.— The  Mutiny 
Act,  1864  (27  &  28  Vict.  c.  3),  s.  72,  exempts  Her  Majesty's  officers 
and  soldiers  on  duty  and  on  their  march  from  payment  of  tolls  **  in 
passing  along  or  over  any  turnpike  or  other  roads  or  bridges,  otherwise 
demandable  by  virtue  of  any  Act  already  passed  or  hereafter  to  be 
passed."  A  company  were  authorized  by  Act  of  Parliament  to  pur- 
chase an  ancient  ferry  over  a  river  and  to  establish  a  floating  bridge 
over  it,  with  roads  and  approaches,  and  to  take  tolls  for  passing  across 
the  river  by  the  bridge.  The  company  owned  10  miles  of  road  leading 
to  the  ferry,  and  one  of  the  company's  Acts  provided  that  no  toU 
should  be  taken  at  any  toll-gate  erected  on  it  for  soldiers  on  their 
march  or  on  duty.  The  floating  bridge  is  propelled  from  one  side  of 
the  bridge  to  the  other  by  steam  power,  and  kept  in  its  proper  course 
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in  passing  across  the  river  by  means  of  parallel  chains  laid  across  the 
bed  of  the  river,  which  chains  are  passed  oyer  wheels  attached  to  the 
floating  bridge,  and  are  fastened  on  each  side  of  the  river  to  heavy 
weights  which  are  sunk  in  wells  in  the  ground.  Held,  that  neither 
the  exemption  in  the  company's  Act  nor  in  the  Mutiny  Act,  1864, 
applied  to  this  floating  bridge.— Hard  v.  Gray,  6  B.  &  S.  345;  13 
W.  E.  653 ;  12  L.  T.  305 ;  34  L.  J.  M.  C.  146;   11  Jur.  (N.  S.)  738. 


1877 
Carriage  employed  in  Her  Majesty's  Service  under  the  Fro- 
visionfl  of  the  Mutiny  Act.— By  sect.  86  of  the  Mutiny  Act  (39  Vict, 
c.  8),  a  toll-collector  is  made  liable  to  a  penalty  if  he  shall  demand  and 
receive  toll  {inter  alia)  **  for  any  carriages  or  horses  belonging  to  Her 
Majesty,  or  employed  in  her  service,  under  the  provisions  of  this  Act." 
By  sect.  68,  for  the  regular  provision  of  carriages  for  Her  Majesty *s 
forces  and  their  baggage  in  their  marches,  power  is  given  to  constables, 
upon  warrants  issued  by  justices  within  their  several  jurisdictions, 
to  provide  carriages  and  horses  for  employment  in  Her  Majesty's 
service ;  and  the  section  proceeds  to  enact  how  and  under  what  cir- 
cumstances this  can  be  done.  The  respondent,  an  officer  in  Her 
Majesty's  service,  in  pursuance  of  an  order  to  proceed  from  his  official 
residence  at  one  place  to  another  in  the  Isle  of  Wight,  made  a  part  of 
the  journey  in  uniform  in  his  own  dog-cart  drawn  by  his  own  horse, 
and  upon  arrival  at  the  appellant's  toll-bar  was  charged  a  toll  in 
respect  of  his  carriage,  which  he  paid  under  protest.  It  was  necessary 
that  the  respondent  should  have  a  carriage  to  take  several  official  books 
and  things  he  was  directed  by  order  to  take  to  his  destination,  and  if 
he  had  hired  a  carriage  the  cost  of  hiring  would  have  been  allowed  to 
him.  The  appellant  having  been  convicted  by  justices  under  sect.  86 
of  39  Vict.  c.  8,  for  taking  this  toll : — Heldy  on  appeal,  that  sect.  86 
only  exempted  carriages  employed  under  and  by  virtue  of  sect.  68  of 
the  Act ;  that  the  carriage  in  question  was  therefore  not  employed  in 
Her  Majesty's  service  under  the  provisions  of  the  Act,  and  that  the 
conviction  was  accordingly  wrong. — Hinds  v.  Thring,  36  L.  T.  216. 

1900 

Toll— Private  Carriage  of  Officer  on  Duty.— A  private  carriage 
used  by  an  officer  on  duty,  in  respect  of  which  he  is  in  receipt  of  no 
allowance,  is  not  a  carriage  employed  in  Her  Majesty's  military  service 
so  as  to  be  exempt  from  tolls  within  sect.  143  of  the  Army  Act,  1881. — 
Craig  v.  NicholaSy  82  L.  T.  765;  49  W.  E.  48  ;  69  L.  J.  Q.  B.  608; 
2Q.  B.  444;  64  J.  P.  569. 

oo2 


Digitized  by 


Google 


564  TOLLS. 

1861 

Ezemption  of  Volimteen  from  TolL—A  cab  or  other  conveyanoe 
conveying  volunteers  in  full  uniform  to  or  from  a  place  of  exercise  or 
other  public  duty  is  exempt  from  toll. — Stephenson  v.  Taylor,  9  W.  E. 
600;  4  L.  T.  243;  1  B.  &  S.  95;  30  L.  J.  M.  C.  145;  7  Jur.  (N.  S.)  602. 

Volunteers  in  uniform  going  to  attend  a  mere  voluntary  rifle  match 
at  a  duly  appointed  place  of  rifle  practice,  but  open  to  all  the  world, 
are  not  entitled  to  exemption  from  toll  under  24  &  25  Vict.  c.  126. — 
Teather  v.  Turner  (1863),  11  W.  E.  425 ;  7  L.  T.  785. 

A  member  of  a  corps  of  yeomanry  cavalry  is  not  a  volunteer  within 
the  meaning  of  the  Volunteer  Act  (26  &  27  Vict.  c.  65).  By  sect.  47  of 
that  Act,  any  cart  or  carriage  employed  only  in  carrying  or  conveying 
any  officer  of  the  volunteer  force,  or  any  volunteer  being  on  march  or 
duty,  or  going  to  or  returning  from  the  place  of  exercise,  inspection, 
review,  or  other  public  duty,  and  being  in  uniform,  is  exempted  from 
toU.  ffeldy  that  an  officer  of  yeomanry  cavalry  riding  in  a  gig  to  the 
place  of  duty  did  not  come  within  that  exemption. — Humphrey  v. 
Bethdl  (1866),  13  L.  T.  797;  1  H.  &  E.  221;  35  L.  J.  M.  C.  150; 
L.  E.  1  0.  P.  215 ;  12  Jur.  (N.  S.)  212 ;  14  W.  E.  457. 

1868 

Clergymen  on  Parochial  Duty.— The  3  G^.  4,  c.  126,  s.  32, 
exempts  from  turnpike  toll  any  rector,  vicar,  or  curate  going  to  or 
returning  from  visiting  any  sick  parishioner,  or  on  other  his  parochial 
duty  within  his  parish.  Held,  that  a  clergyman  acting  temporarily  as 
curate  of  a  parish,  with  the  permission  of  the  bishop  though  without 
his  licence,  was  a  curate  within  the  exei^iption,  and  that  the  exemption 
extended  to  a  turnpike  without  the  parish  to  which  he  was  going  on 
parochial  duty.— Temple  v.  Dickinson,  28  L.  J.  M.  0.  10 ;  1  El.  &  El. 
34;  5  Jur.  (N.  S.)  363 ;  7  W.  E.  13. 

By  sect.  32  of  3  Geo.  4,  c.  126  (Turnpike  Act),  a  **  curate  going  to  or 
returning  from  visiting  any  sick  parishioner,  or  on  other  his  parochial 
duty  within  his  parish,"  is  exempt  from  the  payment  of  toll.  J7eW, 
that  a  clergyman  performing  parochial  duties  during  the  temporary 
absence  of  the  incimibent  of  the  parish  is  not  a  curate  within  the 
meaning  of  the  foregoing  section. — Brunskill  v.  Watson  (1868),  18  L.  T. 
432  ;  37  L.  J.  M.  C.  103 ;  L.  E.  3  Q.  B.  418  ;  16  W.  R  1009. 

A  rector,  vicar,  or  curate  whilst  going  to  or  returning  from  visiting  a 
sick  parishioner  within  his  parish  does  not  lose  the  exemption  from 
turnpike  toll  given  him  by  3  Geo.  4,  c.  126,  s.  32,  by  reason  of  his 
having  his  wife  and  daughters  with  him  in  his  carriage  at  the  time.— 
Layard  v.  Overy  (1868),  18  L.  T.  632 ;  37  L.  J.  M.  0.  148 ;  L.  E.  3 
Q.  B.  415;  16W.  E.  896. 
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1871 

ExemptioiL  of  Vonconformist  Ministers  from  Toll.— Where  a 
Nonconformist  minister,  in  obedience  to  the  rules  of  his  connection, 
travelled  to  various  parishes  during  a  certain  season  to  preach  on 
certain  days  in  each,  and  passed  through  toll-gates : — It  was  heldf  that 
he  was  entitled  to  exemption  from  toll  under  3  &  4  Geo.  4,  c.  126,  s.  32, 
as  going  to  his  **  usual  place  of  worship." — Smith  v.  Bamett,  23  L.  T. 
746;  40  L.  J.  M.  C.  16 ;  L.  E.  6  Q.  B.  34. 

1818 

Persons  attending  Places  of  Worship. — ^Where  a  turnpike  Act 
exempted  persons  from  toll  '*in  going  to  and  returning  from  their 
proper  parochial  church,  chapel,  or  other  place  of  reKgious  worship  on 
Sundays,"  it  was  held,  that  the  word  ** parochial"  extended  over  the 
whole  clause,  and  therefore  that  a  dissenter  was  not  within  the  exemp- 
tion in  going  to  and  returning  from  his  proper  place  of  religious 
worship  situate  out  of  the  parish  in  which  he  resided. — Lewis  y.  Ham* 
mond,  2  £.  &  Aid.  206. 

1866 

Police  Constables. — ^The  words  **  any  turnpike  road  or  bridge,"  in 
sect.  1  of  3  &  4  Yict.  c.  88,  are  not  limited  to  a  ''  turnpike  trust  road 
or  bridge,"  or  to  a  road  or  bridge  where  toUs  are  authorized  to  be 
taken  in  respect  of  **  horses  and  carnages  only,"  and  therefore  the 
exemption  in  that  section  of  the  county  police  from  toll  applies  to 
the  tolls  which  **  the  Northam  Bridge  and  Beads  Company  "  are  by 
their  Act  (36  Geo.  3,  c.  94)  authorized  to  demand  and  take  from 
persons  passing,  on  foot  or  with  horses  or  carriages,  &c.,  oyer  the 
bridge  built  by  the  said  company  across  the  Biyer  Itchen,  at  Northam, 
in  the  county  of  Southampton,  or  through  the  toll-gates  erected  by 
the  said  company  on  the  roads  made  and  maintained  by  them  leading 
to  the  hridge.—Lmgland  y.  Andrews,  12  L.  T.  233 ;  3  H.  &  0.  564  ; 
34  L.  J.  Ex.  90;  11  Jur.  (N.  S.)  412;  13  W.  B.  784. 

1864 

"Sea£Euring  Person" — ^Whois. — By  a  local  Act  passed  in  1834, 
the  company  of  proprietors  of  the  Southampton  and  Itchen  Floating 
Bridge  and  Boads  was  incorporated,  and  certain  tolls  were  payable  for 
passing  oyer  such  bridge,  there  being  an  exemption  from  toll  in  fovour 
of  **  any  fisherman  or  seafaring  person  being  an  inhabitant  of  the  said 
parish  of  St.  Mary  Extra."  By  a  section  in  a  subsequent  Act  it  is 
enacted  that  the  words  **  fishermen,  seafaring  men  and  sea&uing  per- 
sons "  in  the  said  recited  Acts  or  any  of  them  shall  not  be  deemed  or 
construed  to  extend  to  or  include  any  person  who  shall  not  be  bond 
fide  a  fisherman,  seaman,  mariner,  sailor,  or  pilot.    The  respondent 
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had  for  many  years  been  engaged  upon  one  of  the  Peninsular  and 
Oriental  Company's  steamships  trading  between  Southampton  and 
Alexandria,  and  was  an  inhabitant  of  the  parish  of  St.  Mary  Extra ; 
he  signed  articles  like  all  other  seamen  employed  on  board,  and  was 
bed-cabin  steward ;  he  was  liable  to  do  what  the  captain  ordered  him 
to  do  either  above  or  below  deck,  but,  without  special  orders,  his 
duties  were  confined  to  the  bed-cabins ;  he  had  occasionally  lent  a 
hand  in  making  and  shortening  sail,  and  in  heaving  the  capstan  when 
weighing  anchor,  but  he  never  kept  watch  on  board,  and  never  steered. 
Heldy  that  he  was  *  *  a  seafaring  person  '*  within  the  statute,  and  was 
so  entitled  to  exemption  from  ioYL,— Sharp  v.  Field$,  10  L.  T.  338. 

1860 

Fodder  for  Cattle.— By  the  General  Turnpike  Act  (3  Geo.  4,  c.  126), 
s.  32,  no  toll  is  to  be  demanded  for  any  horse  or  carriage  employed  in 
conveying  any  hay,  straw,  fodder  for  cattle,  and  com  in  ihe  straw 
which  has  grown  or  arisen  on  land  or  ground  in  the  occupation  of  the 
owner  of  any  such  hay,  straw,  fodder,  or  com  in  the  straw.  Held, 
that  a  cart  laden  with  barley  going  to  be  ground  for  barley-meal  for 
the  owner's  pigs  and  one  laden  with  barley-meal  for  such  pigs  were 
exempt  from  toll  under  the  foregoing  section. — Clements  v.  Smith,  3 
L.  T.  295;  3  El.  &  El.  238;  30  L.  J.  M.  C.  16;  6  Jur.  (N.  S.)  1149;  9 
W.  E.  53. 

1860 

Ag^ooltnral  Produce— Milk.— Milk  does  not  come  within  the 
meaning  of  the  words  **  or  other  agricultural  produce  **  in  sect.  32  of 
3  Geo.  4,  c.  126  (General  Turnpike  Act),  so  as  to  be  exempt  from  tolL 
-^Oram  v.  Oait,  1  L.  T.  326. 

1863 

Cattle  going  to  or  retnming  firom  Pastures.— The  respondent,  a 
cattle  dealer,  removed  some  sheep  from  one  of  his  pastures  to  anotiter,  in 
doing  which  they  had  to  go  through  a  tumpike  gate.  The  appellant 
demanded  the  toll  on  the  ground  that  the  sheep  were  only  going  to 
remain  in  the  pasture  for  one  night  and  were  going  to  market  the  next 
morning,  and  that,  as  they  were  in  fact  on  their  way  to  the  market, 
they  were  not  exempted  from  toll  by  sect.  1  of  1  &  2  Will.  4,  c.  25. 
Held,  that  they  were  exempt,  and  that  the  justices  were  right  in  con- 
victing him  for  unlawfully  demanding  and  taking  the  toll. — WarmUy 
V.  Deakin,  8  L.  T.  319 ;  14  C.  B.  (N.  S.)  124 ;  32  L.  J.  M.  C.  201 ;  10 
Jur.  (N.  S.)98;  11  W.  E.  669. 

1773 

Cart  laden  with  Manure. — Under  an  exemption  from  toll,  in  an  Act 
of  Parliament  for  carts  carrying  compost,  &c.,  or  anything  whatever 
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used  in  the  manuring  of  land,  the  carriage  of  lime  is  not  exempt.  The 
words  **or  anything  whatsoever  used  in  the  manuring  of  land" 
were  considered  as  only  applying  to  the  carriage  of  ploughs,  harrows, 
and  such  like  instruments. — King  v.  Oough^  2  Chit.  655. 

A  cart  drawn  by  horses  laden  with  manure  for  the  manuring  of  land 
is  exempt  from  toIL— .Bea;  v.  Adams  (1817),  6  M.  &  S.  52. 

An  Act  of  Parliament  exempting  carts,  &c.  loaded  with  manure  from 
toll  exempts  them  from  toll  if  they  are  going  empty  to  fetch  manure. 
—Harrison  v.  James  (1787),  2  Chit.  547.    But  see  52  Geo.  3,  c.  145, 

8.1. 

A  clause  in  a  turnpike  Act  exempted  from  toll  all  carriages 
employed  in  the  conveyance  of  materials  for  repairing  the  road  or  any 
of  the  highways  in  the  parishes  in  which  any  part  of  the  road  lay,  and 
in  a  subsequent  part  exempted  generally  carriages  employed  in  con- 
veying implements  of  husbandry  or  manure.  In  the  following  clause 
the  trustees  were  empowered  to  compound  with  persons  who  resided  in 
one  parish  and  occupied  lands  in  an  adjoining  parish.  The  plaintiff's 
waggon  was  passing  on  the  road  laden  with  lime  from  one  paiish  to 
another  for  the  purpose  of  the  cultivation  of  his  farm,  situate  in  the 
latter,  neither  of  which  were  situate  in  any  of  those  parishes  through 
which  the  road  passed.  Held,  that  this,  being  an  exemption  in  the  former 
clause  in  favour  of  husbandry,  was  to  be  beneficially  construed,  and 
that  it  was  not  restrained  by  the  subsequent  one,  and  that  consequently 
the  plaintiff  was  not  liable  to  the  payment  of  toll. — Higginhotham  v. 
Perkins  (1819),  3  Moore,  185;  21  E.  E.  561. 

Uncrushed  bones  which  are  taken  through  a  turnpike  to  a  farm,  to 
be  there  crushed,  and  part  of  them  there  used  as  manure,  and  the 
residue  to  be  afterwards  sold  and  to  be  used  as  manure  at  other 
places,  are  exempt  from  toll  under  the  statutes  3  Geo.  4,  c.  126,  s.  32, 
and  5  &  6  Will.  4,  c.  18,  s.  \.—PraU  v.  Brown  (1838),  8  Car.  &  P.  244. 

A  local  turnpike  Act  exempted  from  toll  carriages,  &c.  '*  employed 
in  carrying  manure  employed  in  husbandry  for  manuring  and  im- 
proving land."  The  5  &  6  Will.  4,  c.  18,  also  exempts  from  tolls 
carriages  **when  employed  in  carrying,  &c.  only  dung,  &c.,  or 
manure  for  land."  Held^  that  a  cart  carrying  manure  to  a  place  of 
deposit  where  it  was  to  be  kept  to  be  used  or  sold  for  the  purpose  of 
manuring  land  was  exempt  from  toll  under  both  of  these  Acts. — B,  v. 
JPVdfee  (1856),  25  L.  J.  M.  C.  64 ;  5  El.  &  Bl.  944 ;  2  Jur.  (N.  S.)  162 ; 
4W.  E.  264;  7  Cox,  C.  C.  32. 

The  3  Geo.  4,  c,  126,  is  not  repealed  by  6  &  6  Will.  4,  c.  18.  By 
3  Geo.  4,  c.  126,  s.  28,  toll  is  not  to  be  demanded  from  a  cart  laden 
with  manure  by  reason  only  of  any  basket  or  baskets,  empty  sack  or 
sacks,  or  spade,  shovel  or  fork  necessary  for  loading  or  unloading  such 
manure  being  in  or  upon  such  cart  in  addition  to  such  manure,  if  the 


Digitized  by 


Google 


568  TOLLS. 

load  is  substantially  manure  for  land.  Held,  that  the  voixls  ''  neces- 
sary for  loading  or  unloading"  refer  exclusively  to  the  preceding 
words  **  spade,  shovel,  or  fork,"  and  not  to  **  baskets  or  sacks."  A 
cart,  therefore,  laden  with  manure  is  exempt  from  the  payment  of  toll, 
although  on  the  top  of  the  manure  there  were  also  carried  some  empty 
baskets  that  had  been  used  for  the  purpose  of  taking  the  proprietor's 
agricultural  produce  to  market  on  the  previous  day. — Bichens  v. 
Wiggem  (1863),  8  L.  T.  384;  11  W.  B.  617;  3  B.  &  S.  953;  32 
L.  J.  M.  C.  144;  9  Jur.  (N.  S.)  1055. 

Sect.  1  of  5  &  6  Will.  4,  c.  18,  exempts  from  toll  on  turnpike 
roads  carriages  **when  employed  in  carrying  or  conveying  only 
dung,  soil,  compost,  or  manure  for  land,  save  and  except  lime." 
This  exemption  includes  superphosphate  of  lime  carried  for  manure 
in  the  waggon  of  the  dealer  from  whom  it  has  been  purchased. — 
Foster  v.  Tucker  (1870),  22  L.  T.  124;  39  L.  J.  M.  C.  72 ;  L.  B.  5 
Q.  B.  224. 

1868 

Implements  of  Husbandry— Steam-Engine.— Horses  employed  in 
conveying  a  steam-engine  wMch  is  intended  to  be  used  as  the  motive 
power  of  a  threshing  machine  are  exempt  from  toll  on  a  turnpike  road 
by  virtue  of  3  Geo.  4,  c.  126,  s.  32,  and  14  &  15  Vict.  c.  38,  s.  4.— iJ.  v. 
MaUy,  6  W.  E.  213 ;  27  L.  J  .M.  C.  59 ;  4  Jur.  (N.  S.)  238 ;  8  El.  &  BL 
712. 

Where  a  local  Act  engrafted  on  the  exemption  of  agricultural 
machines  contained  in  3  Qeo.  4,  c.  126,  s.  32,  an  exception  of  machines 
**  let  to  hire  or  travelling  for  the  purpose  of  being  used  by  any  person 
other  than  the  owner  thereof": — Held,  that  a  threshing  machine  owned 
by  a  person  who  was  taking  it  along  the  road  for  the  purpose  of 
threshing  for  hire  the  com  of  a  farmer  was  within  the  exception. — 
Eapley  v.  Richards  (1864),  12  W.  R.  864. 

The  General  Turnpike  Act  (3  Geo.  4,  c.  126),  s.  32,  exempts  from 
toll  "ploughs,  harrows,  or  implements  of  husbandry"  (which  latter 
expression  is  by  14  &  15  Yict.  c.  36,  s.  4,  *'  to  be  deemed  to  include 
threshing  machines  ").  Sect.  4  of  the  General  Turnpike  Act  enacts  that 
**  all  the  enactments,  &c.  in  this  Act  contained  shall  extend  to  all  Acts 
which  shall  be  hereafter  passed  for  making,  &c,  any  turnpike  road." 
9  Geo.  4,  c.  77,  s.  19,  enacts  that  **  all  the  clauses,  &c.  in  3  (Jeo.  4, 
c.  126  (except  such  parts  as  are  altered,  varied,  or  repealed),  shall 
extend  to  every  local  turnpike  Act,  and  shall  be  applied,  &c.  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  the  same  were 
repeated  and  re-enacted  in  the  body  of  such  local  turnpike  Act  and 
were  made  part  thereof."  A  local  turnpike  Act  (26  Vict.  c.  lix.),  s.  17, 
gives  a  toll  for  every  cart,  and  the  interpretation  clause  says  that  the 
word  **  cart "  shall  include  "  threshing  machine."    Held,  that  a  thresh- 
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ing  macliiue  was  liable  to  toll  under  the  local  Act,  as  otherwise  no 
effect  could  be  given  to  the  words  giving  toll,  and  the  intention  of  the 
Legislature  must  be  taken  to  have  been  to  repeal  by  implication  the 
exemption  given  by  the  former  Acts  as  far  as  threshing  machines. — 
Ahlert  v.  Pritchard  (1866),  14  W.  E.  331 ;  1  H.  &  R.  274 ;  35  L.  J.  M.  C. 
101 ;  L.  E.  1  C.  P.  210;  12  Jur.  (N.  S.)  211 ;  14  L.  T.  16. 

1818 

Materials  for  Repair  of  Bead. — ^A  bridge  is  not  a  highway  within 
the  meaniiig  of  13  Geo.  3,  c.  84,  s.  60,  by  which  carriages  employed  in 
carrying  materials  for  the  repair  of  any  turnpike  road  or  public  high- 
way are  exempted  from  toll;  and  therefore  toll  is  payable  for  a  carriage 
employed  in  carrying  materials  for  the  repair  of  a  bridge  along  a  turn- 
pike road. — Osmond  v.  Widdicomhe^  2  B.  &  Aid.  49. 

1866 

Footpath  is  a  Highway.— Where  a  road  has  been  found  to  have 
been  used  for  a  length  of  time  as  a  footway  to  the  adjoining  lands : — 
Held,  that  it  is  a  public  highway,  and  that  under  the  General  Turnpike 
Act  (3  Geo.  4,  c.  126),  s.  32,  materials  for  the  repair  of  the  same  are 
exempt  from  tolls.  When  imder  a  local  Act  companies  have  power  to 
convert  streets  within  their  districts  into  public  highways,  and  to  pave, 
flag,  and  maintain  the  same,  and  are  entitled  to  bring  materials  for 
that  purpose  free  of  tolls: — Held,  that  they  are  entitled  to  bring 
materials  to  repair  such  streets  before  these  are  declared  public  high- 
ways if  they  have  been  previously  used  as  highways  either  for  foot- 
passengers  only  or  for  carriage  traffic  generally. — R.  v.  Lord,  4  W.  E.  83. 

1842 

Tolls — ^Apportionment.— In  an  action  by  a  trustee  of  a  turnpike 
road  against  a  lessee,  upon  an  agreement  for  the  rent  of  the  tolls,  the 
defendant  pleaded  that  between  the  time  of  his  taking  the  tolls  and  the 
rent  becoming  due  the  statute  4  &  5  Yict.  c.  33  was  passed  and  came 
into  operation,  and  therefore  the  lease  was  void: — Hdd,  upon  de- 
murrer, that  the  plea  was  bad.  8emble,  that  if  an  Act  of  Parliament 
takes  away  a  portion  of  the  subject-matter  of  a  demise,  the  lessee  is 
not  entitied  to  an  apportionment  of  the  rent. — Harris  v.  Morrice, 
12  L.  J.  Ex.  42 ;  10  M.  &  W.  260. 

1814 

Passing  for  less  Distance  than  100  yards.— The  General  Turn- 
pike Act  (13  G«o.  3,  c.  84),  s.  34,  exempts  from  toll  carriages  passing 
on  a  turnpike  road  for  a  less  distance  than  100  yards,  whether  they 
quit  the  road  on  the  same  side  on  which  they  entered  it  or  on  the 
opposite  side. — Major  v.  Qxenhamf  6  Taunt.  340. 
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A  local  turnpike  Act  provided  for  a  considerable  line  of  road,  includ- 
ing bridges,  which,  and  the  100  yards  at  the  end  of  which,  were  re- 
paired by  the  county.  The  Act  provided  for  toll,  and  contained  the 
usual  exemption  clause  that  toll  should  not  be  demanded  for  any 
carriage,  &c.  which  should  only  cross  the  said  road,  and  which  should 
not  pass  more  than  100  yards  thereon.  Held,  that  this  exemption  did 
not  extend  to  a  case  where  more  than  100  yards  had  been  passed  on 
the  road,  including  so  much  as  had  been  passed  on  the  part  repaired 
by  the  county,  although  the  trustees  of  the  road  did  not  contribute  to 
the  county  repairs.— J5ii««ey  v.  Storey  (1832),  2  L.  J.  K  B.  166;  1 
N.  &M.  639;  4  B.  &  Ad.  98. 

Where  certain  roads  were  by  local  Acts  placed  under  the  direction  of 
trustees  for  amending,  improving,  and  repairing  the  same,  and  the 
trustees  were  empowered  to  erect  turnpike  gates  on  the  said  roads,  and 
receive  tolls  there,  but  there  was  a  certain  portion  of  one  of  the  said 
roads  which  they  were  prohibited  from  repairing  or  improving,  and  on 
which  they  were  not  to  erect  toll-gates : — Held,  that  a  person  travel- 
ling along  the  last-mentioned  road  for  more  than  100  yards,  including 
the  excepted  part,  but  less  if  that  part  were  excluded,  was  not  exempted 
from  toll  by  3  Geo.  4,  c.  126,  s.  32.— Pope  v.  Langvx^hy  (1833),  5 
B.  &  Ad.  464;  2  L.  J.  K.  B.  170  ;  1  N.  &  M.  647,  n. 

By  the  Hagley  Turnpike  Act  (68  (Jeo.  3),  which  recited  a  previous 
Act,  and  that  sums  of  money  had  been  borrowed  on  the  security  of 
the  tolls  on  that  road,  the  trustees  were  empowered  to  put  up  toll- 
gates,  and  to  take  additional  tolls  to  pay  off  the  sums  so  borrowed, 
and  also  to  repair,  amend,  and  widen  the  road  when  necessary.  It 
contained  the  usual  exemption  of  persons  passing  not  more  than 
100  yards  along  the  said  road.  By  a  subsequent  Act  (9  Gheo.  4),  for 
improving  the  town  of  Birmingham,  the  trustees  were  prohibited  from 
repairing  so  much  of  the  Hagley  Boad  as  lies  within  the  town  of  Bir- 
mingham. The  debts  charged  upon  the  tolls  on  that  road  are  not  yet 
paid  off.  Heldy  that  a  person  who  passed  more  than  100  yards  on  that 
road,  including  a  portion  of  that  part  lying  within  the  town,  but  not 
100  yards  exclusive  thereof,  was  nevertheless  liable  to  pay  the  tolL — 
Phipsm  V.  Harrett  (1834),  4  L.  J.  Ex.  36;  1  0.  M.  &  E.  473;  5 
Tyr.  54. 

By  3  Geo.  4,  c.  126,  s.  32,  **  no  toll  shall  be  taken  for  any  horse  or 
carriages  which  shall  only  cross  any  turnpike  road  or  shall  not  pass 
100  yards  thereon."  E.,  after  crossing  a  turnpike  road  from  P.  to  W. 
at  a  toll-bar,  proceeded  for  a  mile  and  a  half  along  a  parish  road  and 
then  passed  more  than  100  yards  along  a  turnpike  road  from  P.  to  C. 
which  was  under  the  same  trust  as  that  from  P.  to  W. : — Held,  that  the 
100  yards  must  be  on  the  identical  road  with  that  on  which  the  toll-bar 
is  erected,  and  that  E.  was  therefore  exempt  from  toll. — R.  v.  Gerrard 
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(l»d7),  26  L.  J.  M.  C.  148 ;  3  Jur.  (N.  S.)  741  ;  5  W.  E.  502 ;  S.  C. 
n<ym.  Qerrardy,  Parker,  7  El.  &  Bl.  498;  8  El.  &  Bl.  986;  27  L.  J. 
M.C.  116;  4  Jur.  (N.  S.)  584. 

If  a  person  is  trayeUing  along  a  turnpike  road  with  an  animal  upon 
which  a  turnpike  toll  is  payable,  he  is  liable  to  pay  the  toll  though  he 
has  not  travelled  100  yards  thereon  if  in  fact  he  is  then  about  to  travel 
more  than  that  distance.  The  respondent  came  upon  a  turnpike  road  at 
a  distance  of  twtoty  yards  from  a  toll-gate,  and  when  he  arrived  at  the 
gate  toll  was  demanded,  which  he  refused  to  pay,  and  passed  through 
without  paying  it,  he  at  the  time  intending  to  travel  more  than 
100  yards  upon  the  said  turnpike  road,  and  afterwards  actually 
travelling  more  than  that  distance.  Upon  an  information  against  him 
for  forcibly  passing  through  the  gate  without  paying  the  toll  the 
justices  refused  to  convict  on  the  groimd  that  he  was  not  liable  to  pay, 
not  having  passed  100  yards  on  the  road  when  the  toll  was  demanded. 
Hddy  that  the  justices  were  wrong,  and  that  the  toll  was  payable  as 
demanded.— ir(m(;oo<i  v.  Pmjoell,  4  L.  T.  372 ;  30  L.  J.  M.  C.  203 ;  9 
W.  B.  659. 

.      1814 

Vatore  of  ExemptioiL. — ^The  exemption  in  the  General  Turnpike 
Act  (13  Geo.  3,  c.  84)  from  payment  of  toll  by  a  passenger  crossing  a 
road  and  not  going  100  yards  thereon  is  confined  to  carriages,  &c. 
merely  crossing  the  road. — Phillips  v.  Harper ^  2  Chit.  412. 

1808 

Patsing  several  Timefl  in  a  Day— ExemptioiL  from  Second  Toll. 

— ^A  turnpike  Act  imposing  a  toll  on  every  carriage  and  on  every  horse 
passing  through  the  gate,  and  exempting  any  person  from  paying  more 
than  once  in  a  day  for  passing  or  re-passing  with  the  same  carriage  or 
horse,  exempts  the  traveller  from  paying  a  second  time  in  the  day  for 
the  passage  of  the  same  carriage  though  drawn  by  different  horses 
being  the  same  in  niunber.  And  another  clause  providing  that  in  all 
cases  of  carriages  travelling  for  hire  the  traveller  or  the  passenger 
therein  shall  be  considered  as  the  person  paying  the  toll,  and  that  such 
payment  shall  not  exempt  such  carriages  re-passing  with  a  different 
traveller  or  passenger,  does  not  extend  to  stage  ooadies ;  the  carriage 
itself  not  being  there  hired  by  the  respective  passengers,  but  only  a 
conveyance  by  it,  and  therefore  such  stage  coaches  are  freed  of  toll 
imder  the  former  clause  by  one  payment  in  the  day  although  return- 
ing with  different  passengers  and  different  horses,  the  horses  being 
the  same  in  number. — WilliajM  v.  Sangar,  10  East,  66. 

Where  by  a  local  turnpike  Act  (2  Geo.  3,  c.  67)  a  certain  toll  was 
imposed  on  carriages  and  not  on  the  horses  drawing  them,  with  a  pro- 
vision that  no  persons  having  paid  such  tolls  and  producing  a  ticket 
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should  be  again  liable  on  the  same  day ;  and  by  a  subsequent  local 
Act  (49  Geo,  3,  c.  28)  reciting  the  former  one  the  old  tolls  were  re- 
pealed and  others  imposed  in  respect  of  the  horses  drawing  and  not  on 
the  carriages,  but  all  the  provisions  of  the  former  Act  were  to  be  con- 
tinued as  fully  as  if  they  had  been  re-enacted : — Held,  that  toll  having 
been  paid  on  horses  passing  with  a  carriage,  no  new  toU  was  demandable 
on  the  same  horses  returning  the  same  day  although  drawing  different 
carriages.— GVay  v.  Shilling  (1820),  4  Moore,  371 ;  2  Br.  &  B.  30. 

By  a  turnpike  Act  a  toll  of  4Jd.  was  imposed  upon  every  horse  or 
other  beast  drawing  any  coach  or  other  carriage;  for  every  horse 
drawing  singly  any  carriage,  the  same  toll ;  for  every  horse  drawing 
any  waggon  or  other  such  carriage  drawn  by  two  horses  or  more,  the 
sum  of  3d. ;  for  every  horse,  laden  or  unladen,  and  not  drawing,  the 
sum  of  Id,  The  statute  then  provided  that  no  person  should  be  liable 
to  pay  toll  more  than  once  in  any  one  day  at  any  toll-gate  for  passing 
and  re-passing  in  any  one  day  with  the  same  horses  and  carriages 
through  the  same,  but  all  persons  having  paid  toll  once,  and  producing 
a  ticket  denoting  the  payment  of  such  toll,  were  afterwards  to  pass 
and  re-pass  with  the  same  horses  and  carriages  toll  free  during  the 
same  day.  A  stage  coach  drawn  by  four  horses  passed  through  a 
gate  erected  imder  this  Act  of  Parliament  and  paid  the  toll.  In  the 
evening  of  the  same  day  a  different  coach,  called  by  the  same  name, 
belonging  to  the  same  proprietor,  driven  by  the  same  coachman,  and 
drawn  by  the  same  four  horses,  but  carrying  different  passengers  and 
different  parcels  for  hire,  passed  through  the  same  gate.  Hdd,  that  a 
second  toll  was  payable  in  respect  of  this  carriage  and  horses. — 
LoaHng  v.  Stone  (1824),  2  B.  &  C.  615 ;  3  D.  &  E.  797 ;  2  L.  J.  (O.  S.) 
K,  B.  66. 

By  the  enacting  clause  of  a  turnpike  Act  it  was  provided  that  there 
should  be  taken  of  every  person  attending  any  cattle  or  carriage,  for 
every  horse  drawing  any  stage  coach,  the  sum  of  6d,  By  an  exempt- 
ing clause  it  was  added,  '*  that  if  any  person  should  have  paid  the  toll 
for  passing,  the  same  person,  upon  producing  a  ticket,  should  be  per- 
mitted to  re-pass  free  with  the  same  cattle  or  carriage."  Held,  that 
the  toll  having  been  paid  by  the  coachman  on  passing  for  horses  drawing 
a  stage  coach,  a  second  toll  could  not  be  demanded  for  the  same  horses 
re-passing,  though  with  a  different  coadi  and  different  coachman,  but 
belonging  to  the  same  proprietor. — Norris  v.  Peate  (1825),  3  Bing.  41 ; 
10  Moore,  293;  3  L.  J.  (O.  S.)  0.  P.  134. 

By  a  turnpike  Act  certain  tolls  were  imposed  upon  carriages  drawn 
by  horses,  another  toll  upon  horses  not  drawing,  and  other  tolls  upon 
oxen,  &c.  There  was  a  proviso  that  all  persons  having  once  paid  the 
toll  for  their  carriages,  horses  and  cattle,  returning  the  same  day  with 
the  same  carriages,  horses,  and  CAttle  should  pass  toll-free.     By  a 
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subsequent  Act,  reciting  that  it  was  expedient  to  increase  the  tolls, 
the  provisions  in  the  former  Act,  except  with  certain  alterations,  were 
re-enacted.  One  of  the  alterations  was,  that  the  former  tolls  should 
cease,  and  that  instead  thereof  there  should  be  paid  for  every  horse  or 
beast  of  draught  drawing  a  carriage,  6d,  After  the  passing  of  the 
latter  Act,  four  horses  drawing  a  stage  coach  passed  through  one  of 
the  toll-gates  in  the  morning,  and  the  same  four  horses,  drawing  a 
different  stage  coach  belonging  to  the  same  proprietor,  re-passed 
through  the  same  gate  in  the  evening.  Ileld^  that  no  second  toll  was 
payable.— i^carw7«/  v.  Morley  (1826),  5  B.  &  C.  25;  7  D.  &  E.  832;  4 
L.  J.  (O.  S.)  K.  B.  226. 

By  a  turnpike  Act  a  certain  toll  was  imposed  upon  every  horse  or 
other  beast  drawing  any  carriage,  &c.,  a  certain  other  toll  upon  every 
horse  not  drawing,  and  other  tolls  upon  every  drove  of  oxen,  &c. 
There  was  a  proviso  that  no  collector  should  take  more  than  one  toll 
from  any  person  for  or  in  respect  of  the  same  carnage,  horses,  beast, 
or  other  cattle  passing  once  and  re-passing  once  in  the  same  day 
through  the  same  or  any  of  the  gates  on  the  said  roads,  such  person 
producing  a  ticket  denoting  that  such  toll  had  been  paid  on  that  day 
for  or  in  respect  of  such  horse,  beast,  or  other  cattle.  Held,  that  a 
second  toll  was  not  payable  in  respect  of  the  same  horses  passing  once 
and  re-passing  once  in  the  same  day,  but  drawing  a  different  carriage 
belonging  to  the  same  proprietor. — Jackson  v.  Curwen  (1826),  5  B.  &  G. 
31 ;  7  D.  &  E.  838 ;  4  L.  J.  (O.  S.)  K.  B.  227. 

A  turnpike  Act  imposed  tolls,  first,  on  horses  drawing  carriages ; 
secondly,  on  carriages  fixed  to  waggons ;  thirdly,  on  horses  not  draw- 
ing ;  and  fourthly,  on  oxen,  &c. :  Provided  that  every  person  having 
paid  the  toll,  on  producing  a  ticket  denoting  such  payment,  should  be 
permitted  to  pass  and  re-i)ass,  once  in  the  same  day,  through  the 
gates  mentioned  in  such  ticket,  with  the  same  horses  or  other  beasts, 
coach  or  other  carriages,  without  being  liable  to  any  additional  toll. 
Where  the  same  horses  passed  and  re-passed  once  in  the  same  day, 
drawing  different  carriages  belonging  to  the  same  person : — Held,  that 
only  one  toll  was  payable. — Chambers  v.  WiUiama  (lr826),  7  D.  &  E. 
842 ;  4  L.  J.  (O.  S.)  K.  B.  229. 

By  a  turnpike  Act  a  certain  toll  was  to  be  taken  at  every  turnpike 
on  the  road  from  W.  to  O.  for  four  horses  drawing  any  carriage.  A 
subsequent  section  provided  that  no  person  should  pay  toll  more  than 
once  in  the  same  day  for  passing  or  re-passing  with  the  same  horses 
or  carriages  through  any  of  the  turnpikes,  but  that  every  person,  after 
having  paid  toll  once  and  producing  a  ticket,  should  pass  with  the 
same  horses  and  carriages  toll-free  during  such  day.  ffeldf  that  a 
second  toll  was  payable  for  passing  on  the  same  day  two  toll-gates  on 
the  road  with  the  same  carriage,  but  drawn  by  different  horses :  for 
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that  the  dause  imposing  the  toll  was  clear,  and  the  exempting  dauso 
either  meant  that  the  horses  should  be  the  same  or  was  too  ambiguous 
to  control  the  previous  enactment. — Hopkim  v.  Thorogood  (1831),  2  B. 
&  Ad.  916 ;  1  L.  J.  K  B.  66. 

A  local  turnpike  Act  imposed  toUs  for  every  horse  drawing  any 
coach,  and  other  tolls  upon  every  horse  not  drawing;  it  provided, 
generally,  that  if  the  tolls  had  in  any  one  day  been  paid  for  the  pass- 
ing of  any  horse,  such  horse  should  on  that  day  be  permitted  to  re- 
pass once  toll  free,  but  enacted  that  the  tolls  for  horses  drawing  any 
stage  coach  should  be  payable  every  time  of  passing.  The  trustees  let 
the  tolls,  with  power  to  collect  them  according  to  the  Act,  and  subject 
to  such  rules  and  restrictions  as  should  be  made  by  the  trustees ;  and 
the  lessee  covenalited  with  the  trustees  to  permit  the  owners  of  stage 
coaches,  waggons,  &c.,  to  pass  in  the  following  manner,  viz. :  horsee 
drawing  any  such  carriage  as  thereinbefore  mentioned  to  be  respec- 
tively aJlowed  to  pass  along  the  road  on  payment  of  f uU  toll  going, 
and  quarter  toll  returning  at  any  time  during  the  same  day.  Horses 
passed  through  a  gate  drawing  a  stage  coach,  and  full  toll  was  paid 
for  them  ;  they  returned  the  same  day  drawing  another  stage  coach, 
and  the  lessee  exacted  full  toll.  Held,  that  the  lessee  ought,  by  his 
covenant,  to  have  demanded  quarter  toll  only. — Fenton  v.  SwaUow 
(1834),  1  A.  &  E.  723. 

By  a  local  Act  a  toll  was  imposed  on  horses  drawing  carriages ;  for 
default  of  payment  the  collector  was  authorised  to  distrain  any  horse 
or  carriage  upon  which  toll  was  imposed  by  that  Act.  No  person  was 
to  pay  more  than  once  a  day  in  respect  of  any  carriage  or  any  horse, 
and  no  toll  was  to  be  taken  in  respect  of  any  carriage,  horse,  or  beast 
conveying  materials  for  the  road.  Held,  that  the  toll  was  imposed  on 
the  horses  only,  and  not  on  the  combination  of  carriage  and  horse ; 
and  that  the  same  horse  passing  a  second  time  the  same  day,  with  a 
different  carriage  and  different  passengers,  was  exempt  from  toll. — 
Niblett  V.  FoUow  (1834),  1  Bing.  (N.  C.)  81;  4  M.  &  Scott,  69o;  3 
L.  J.C.  P.  251. 

By  a  turnpike  Act  toUs  were  made  payable  on  horses.  By  sect  11 
it  was  provided,  **  except  as  hereinafter  provided  to  the  contrary," 
only  one  full  toll  shall  be  payable  for  horses  passing  and  re-passing 
once  in  the  same  day.  By  sect.  12  all  horses  except  horses  or  cattle 
drawing  any  stage  coach,  waggon,  or  other  stage  carriage,  returning 
the  same  day,  shall,  on  the  production  of  a  ticket  denoting  payment, 
pass  toll-free.  By  sect.  13  no  horse  which  shall  have  paid  tiie  toll 
once  shall  be  permitted  to  return  toll-free  when  drawing  **  another  or 
different  waggon,  wain,  cart,  or  other  such  carriage."  By  sect.  14 
horses  drawing  any  post  chaise  or  other  carriage  travelling  for  hire 
shall  pay  as  often  as  a  new  hiring  takes  place.    Sect.  15  provided  that 
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no  additional  toll  shall  be  payable  in  respect  of  any  stage  coach  which 
shall  be  freed  by  such  ticket  on  account  only  of  their  oonyeying  other 
passengers,  or  of  the  horses  or  cattle  drawing  the  same  haying  been 
changed.  Heldy  that,  in  respect  of  the  same  horses  passing  through 
the  toll-gate  with  a  stage  coach,  and  returning  the  same  day  with  a 
different  stage  coach  and  passengers,  only  a  single  toll  for  each  horse 
was  payable,  the  horses  and  both  coaches  belonging  to  the  same  pro- 
prietor.—^^m  V.  Flay  (1845),  1  New  Sess.  Cas.  561. 

By  a  local  Act  (10  Geo.  4,  c.  cxxxiii.),  s.  14,  the  trustees  of  a  certain 
road  were  authorised  to  take  certain  tolls  at  the  toll-gates  erected 
under  the  Act.  By  a  subsequent  section  (sect.  15)  it  was  enacted  that 
if  any  person  should  have  paid  the  toll  thereby  authorised  to  be  taken 
for  the  passing  of  any  horse,  &c.  through  any  of  the  turnpikes  erected 
by  virtue  of  this  Act,  the  same  horse,  &c.  should,  upon  a  ticket 
denoting  the  payment  thereof  on  that  day  being  produced,  be  permitted 
to  pass  and  re-pass  toll-free  through  the  same  toll-gate,  and  also 
through  such  other  gate  or  gates,  if  any,  as  the  ticket  for  such  pay- 
ment should  free,  at  any  time  during  the  same  day.  Sect.  16  enacted 
that  no  more  than  one  full  toll  should  be  taken  in  respect  of  the  same 
horse,  &c.  for  passing  on  the  same  day  through  all  or  any  of  the  toll- 
gates  along  the  whole  line  of  the  said  road.  Eddy  that  after  payment 
of  one  maximum  toll  no  toll  was  payable  for  passing  once  on  the 
same  day  with  the  same  horse,  &c.  through  any  other  toll-gate  on  the 
whole  line  of  the  said  road. — Johnson  v.  Cocksedge  (1858),  27  L.  J.  M.  C. 
314  ;  6  C.  B.  (N.  S.)  286. 

By  a  local  turnpike  Act  certain  tolls  were  authorised  to  be  taken  for 
horses,  carts,  &c.,  with  a  proviso  that  if  the  toll  shaU  have  been  paid 
for  the  passing  of  any  horse,  &c.  through  a  toll-gate,  such  horse,  &c. 
should  be  permitted  to  re-pass  during  the  same  day  toll-free.  Held,  that 
this  proviso  did  not  extend  to  exempt  from  toll  a  horse,  &c.  which  had 
once  passed  and  re-passed — the  words  "  pass  "  and  **  re-pass  "  meaning 
**  going"  and  "returning."— ffiZ?  v.  Browning  (1870),  22  L.  T.  712. 

1888 

Waggons—Wharfingers.— A  turnpike  Act  contained  a  claiise 
giving  certain  exemptions  from  toll,  but  excepted  from  it  by  a  proviso 
aU  horses  drawing  any  stage  coach,  diligence,  van,  caravan,  or  stage 
waggon,  or  other  stage  carriage  conveying  passengers  or  goods  for 
pay.  E.  was  a  wharfinger  and  agent  to  a  company  who  were  carriers 
of  goods  by  canal.  E.  kept  waggons  and  horses,  which  he  employed 
in  carrying  out  goods  brought  by  the  company  to  his  wharf,  situate  at 
S.,  for  persons  in  the  neighbourhood,  and  bringing  goods  from  the 
neighbourhood  to  his  wharf  for  transit  by  the  canal.  For  such  his 
conveyance  of  goods  he  made  charges  on  each  parcel.    His  waggons 
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were  so  employed  in  carrying  goods  to  and  from  persons  residing 
at  or  near  a  place  called  L.,  or  places  intermediate  between  that  and 
S.,  almost  every  day  except  Sundays.  The  waggons  went  out  and 
returned  at  different  hours  according  to  circumstances ;  on  some  days 
they  made  more  journeys  than  on  others,  and  they  seldom  omitted 
going  altogether.  E.  had  no  office  or  receiving  house  at  L.  Held, 
that  E.'s  waggons  were  not  stage  waggons  or  carriages  within  the 
terms  of  the  proviso,  and  therefore  were  not  excluded  from  the 
exempting  clause.— i?.  v.  Rmcoe,  8  A.  &  E.  386 ;  3  N.  &  P.  428 ;  1 
W.  W.  &  H.  435 ;  7  L.  J.  M.  C.  94 ;  2  Jur.  888. 

1860 

Exemption  from  Toll  on  re-pajuing  Oate.— By  sect  25  of  10  Geo. 
4,  c.  59  (amending  7  Geo.  4,  c.  142,  for  consolidating  the  trusts  of  the 
turnpike  roads  north  of  the  Thames),  when  the  toll  has  been  once  paid 
in  respect  of  any  horse  or  other  beast,  cattle  or  stock,  no  further  toll 
shall  be  demanded  or  taken  during  the  same  day,  except  in  the  oases 
hereinafter  mentioned,  for  or  in  respect  of  the  same  horse,  &c.,  at  any 
other  gate  or  bar  within  the  same  district  or  on  returning  or  re- 
passing through  the  same  gate.  Sect.  28  provides  that  toll  shall  be 
paid  **  for  every  horse  or  beast  drawing  any  stage  coach,  van,  caravan, 
waggon  or  other  carriage  conveying  passengers  or  goods  for  pay,  hire 
or  reward,  for  each  time  of  passing  along  any  of  the  roads : " — Heldy 
that  sect.  28  does  not  apply  to  cases  where  the  carriage  itself  is  let  to 
hire,  and  that  therefore,  where  toll  had  been  paid  for  horses  with  an 
empty  van  hired  to  remove  furniture,  toll  cannot  be  demanded  on 
the  return  of  the  van  laden  with  the  furniture. — Short  v.  Hudson, 
29  L.  J.  M.  0.  208  ;  5  H.  &  N.  559 ;  2  L.  T.  245 ;  8  W.  E.  439. 

A  local  turnpike  Act  imposed  certain  tolls  on  horses  drawing  (1)  any 
coach,  stage  coach,  diligence,  van,  caravan,  sociable,  &c. ;  (2)  any  waggon, 
wain,  cart,  van,  caravan,  dray,  &c. ;  only  one  toll  to  be  taken  in  respect 
of  such  horse  on  one  day,  except  in  the  case  of  a  *'  stage  coach,  dili- 
gence, omnibus,  van,  caravan,  chaise,  cart,  chair,  break,  or  stage 
waggon,  or  other  stage  carriage  conveying  passengers  or  goods  for  hire 
or  reward,"  on  which  tolls  were  imposed  every  time  of  passing  or  re- 
passing. The  appellant  was  a  common  carrier,  travelling  on  stated 
days  of  the  week  through  one  of  the  turnpikes  at  which  tolls  were 
collected  under  the  Act  with  a  covered  caravan  or  cart  on  four  wheels, 
drawn  sometimes  by  one  and  sometimes  by  two  horses,  but  not  tra- 
velling at  a  rate  exceeding  four  miles  an  hour.  He  used  his  caravan 
chiefly  for  conveyance  of  goods,  but  took  passengers  on  occa^ons. 
The  caravan  was  not  Licensed  under  the  Stage  Carriages  Act,  but  duty 
was  paid  for  it  as  for  a  carriage  used  by  a  common  carrier  under  16 
&  17  Vict.  c.  90,  Sched.  D,    Held,  that  the  appellant's  caravan  was 


Digitized  by 


Google 


TOLLS.  577 

liable  to  pay  toll  on  re-passing  through  the  turnpike.  Eatwtll  v. 
Richmond  (12  L.  T.  52)  distinguished.— Com/ty  v.  Carpenter  (1865),  12 
L.  T.  453 ;  18  C.  B.  (N.  S.)  378 ;  11  Jur.  N.  S.  712 ;  13  W.  E.  812. 

A  local  turnpike  Act  imposed  certain  tolls  on  horses  drawing 
(1)  any  coach,  barouche,  &c.,  or  other  such  light  carriage  (ex- 
cept stage  coaches) ;  (2)  any  stage  coach  licensed  to  carry  not  more 
than  nine  passengers ;  (3)  any  stage  coach  licensed  to  carry  more  than 
nine  and  less  than  sixteen  passengers ;  (4)  any  stage  coach  licensed  to 
carry  more  than  sixteen  passengers ;  (5)  any  caravan,  tilted  waggon, 
tUted  cart,  or  other  carriage  employed  in  carrying  passengers  for  a 
fare ;  and  (6)  every  stage  coach  or  other  public  carriage  having  more 
passengers  than  the  same  is  licensed  to  carry,  or  having  a  greater 
weight  of  baggage  than  authorised  by  law,  or  having  passengers 
riding  on  the  top  of  such  baggage,  double  the  toll  otherwise  charge- 
able. All  persons  were  exempted  from  payment  of  toll  more  than 
once  on  the  same  day,  except  in  respect  of  *'  stage  coaches  and  other 
such  public  carriages."  The  respondent  was  a  common  carrier  pass- 
ing to  and  fro  from  A.  to  B.  three  days  a  week,  with  a  light  covered 
tilted  van  on  four  wheels  drawn  by  one  horse,  using  it  principally  and 
hand  fide  for  the  carriage  of  goods,  but,  as  occasion  offered,  for  the 
conveyance  of  passengers  also  at  fixed  rates.  The  respondent  did  not 
travel  more  than  four  miles  an  hour,  and  his  cart  was  not  licensed, 
but  paid  a  duty  of  21.  6«.  8d.  under  16  &  17  Vict.  c.  90,  Sched.  D  :— 
Held,  that,  although  the  respondent's  cart  was  a  "  public  carriage,"  it 
was  not  principally  employed  for  the  conveyance  of  passengers,  and 
therefore  not  such  a  public  carriage  as  a  stage  coach,  and  therefore  it 
did  not  come  within  the  clause  rendering '*  stage  coaches  and  other 
such  public  carriages  "  liable  to  pay  successive  tolls  on  passing  and  re- 
passing through  the  turnpike  gate. — Pearson  v.  Tazewell  (1865),  13 
L.  T.  158;  19  C.  B.  (N.  S.)  384  ;  14  W.  E.  39. 

A  local  turnpike  Act  imposed  certain  tolls  on  four  classes  of  things : 
(1)  Every  horse  or  other  beast  drawing  any  coach,  &c.,  or  other  such 
light  carriage  (except  stage  coaches),  4c/.  (2)  Every  horse  or  beast 
drawing  any  stage  coach  licensed  to  carry  in  the  whole  inside  and 
outside  not  more  than  sixteen  passengers,  bd, ;  and  licensed  to  carry 
more  than  sixteen  passengers,  6Jd.  (3)  Every  horse  or  beast  drawing 
any  van  or  other  carriage  for  the  conveyance  of  goods  for  hire  or 
pay,  6Jd.  (4)  Every  horse  or  other  beast  drawing  any  caravan,  tilted 
waggon,  tilted  cart,  or  other  such  carriage  (licensed  to  carry  passengers 
for  hire)  at  the  same  rate  as  stage  coaches  carrying  the  same  number 
of  pa^ngers.  No  second  toll  was  in  general  to  be  paid  for  passing  a 
second  time  through  the  same  gate  on  the  same  day ;  but  by  a  sub- 
sequent section  tolls  were  to  be  paid  for  every  time  of  passing  and 
re-passing  on  the  same  day  of  a  *'  stage  coach,  stage  waggon,  van, 
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carayan,  cart,  or  other  stage  carriage  for  the  oonyeyanoe  of  passengers 
for  payment,  hire,  or  reward."  Eddy  that  the  sections  must  be  read 
together,  and  that,  although  the  latter  section  contained  the  words 
**  for  the  oonyeyance  of  passengers  "  without  the  word  **  licensed,"  yet 
that  it  did  not  apply  to  any  carriage  not  in  fact  *'  licensed  to  carry 
passengers."  The  appellant  drove  a  spring  van  on  four  wheels  from 
A.  to  B.  regularly  on  four  days  in  the  week,  returning  from  B.  to  A. 
on  the  same  day.  The  van  was  licensed  under  16  &  17  Yict.  c.  90,  as 
a  carriage  principally  and  bond  fide  used  for  the  conveyance  of  goods, 
and  occasionally  only  used  for  the  conveyance  of  passengers.  The 
appellant  on  one  day  was  charged  a  toll  of  6i<2.  on  passing  through 
the  turnpike  gate  from  A.  to  B.,  and  a  second  toll  of  6^.  on  his  return 
on  the  same  day  from  B.  to  A.  He  had  one  passenger  on  his  first 
passage  through  the  gate,  and  the  same  passenger  on  returning.  He 
thereupon  preferred  an  information  against  the  tollgate-keeper  for 
demanding  greater  tolls  than  he  was  authorized  to  do.  Hddy  that  the 
van  was  not  "licensed  to  carry  passengers"  within  the  toll-imposing 
section  of  the  Act,  and  ther^ore  did  not  come  within  the  proviso 
empowering  the  tollgate-keeper  to  impose  second  tolls  upon  it  as  being 
'<  for  the  conveyance  of  passengers."  Held^  further,  that  the  appel- 
lant's van  fell  within  the  third  clause  of  the  toll-imposing  section  as 
being  *'  for  the  conveyance  of  goods,"  and  that  it  was  liable  to  a  toll 
of  ^d,—EatweUY,  Bichmcmd  (1865),  12  L.  T.  52;  13  W.  E.  429;  18 
0.  B.  (N.  S.)  364. 

1863 

Compoiitioii  of  Turnpike  Tolls.— The  farmer  of  tump&e  tolls  is 
not  prohibited  by  sect.  55  of  3  Qteo.  4,  c.  126,  from  entering  into  an 
agreement  for  a  composition  of  tolls. — Stott  v.  Clegg,  11  W.  B.  366 ; 
13  0.  B.  (N.  S.)  619;  32  L.  J.  0.  P.  102;  9  Jur.  (N.  S.)  945;  7  L.  T. 
714. 


(7)  Evading  Payment. 

1860 

Debt  for  Tolls— MisrepresentatioiL— An  action  of  debt  for  turn- 
pike toUs  lies  where  the  defendant  has  frequently  passed  through  the 
gate,  misrepresenting  facts,  which  led  the  collector  to  believe  he  was 
not  entitled  to  receive  toll,  and  consequenUy  demanded  no  toll  at  the 
times  the  defendant  passed  through. — Maurice  v.  Mareden,  19  L.  J. 
0.  P.  152. 

1848 

Forfeiture  far— When  done  bon^l  fide.— Quaere,  whether  sect.  139 
of  the  Turnpike  Act  (3  G^.  4,  c  126)  which  imposes  a  forfeiture  not 
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exceeding  10/.  upon  any  person  who  **  shall  pass  through  any  turn- 
pike gate  "  **  without  paying  the  toll  appointed  to  be  jMud  at  such  gate/' 
be  applicable  to  a  party  passing  without  violence  through  a  turnpike 
gate,  and  not  paying  the  toll,  though  demanded,  imder  an  erroneous 
impression  that  he  is  exempt  from  tolL  Per  Lord  Denman,  G.  J., 
and  Erie,  J.,  it  is  not.  Per  Patteson  and  Coleridge,  JJ.,  it  is. — B.  y. 
Irving,  12  Q.  B.  429. 

1870 

Leaving  Carriage  on  Boad. — ^The  words  in  sect.  41  of  3  Geo.  4, 
c.  126,  **  leave  on  the  road  ....  whereby  the  payment  of  toU  is 
evaded,"  mean  **  leave  standing  on  the  road.''  Thus,  where  a  man  after 
going  more  than  100  yards  along  a  turnpike  road  got  out  of  his 
carriage,  close  to  a  toll-gate,  and  walked  through  the  gate,  and 
his  carriage  was  immediately  driven  back  by  his  coachman: — Held, 
that  this  was  not  a  leaving  on  the  road  within  the  section. — Stanley  v. 
Mortlocky  22  L.  T.  768;  15  W.  E.  1139;  39  L.  J.  M.  0.  150;  L.  E. 
6  C.  P.  497. 

1874 

Person  driving  over  his  own  Land  ronnd  fhe  Oate—Evasion 
of  Liability. — By  sect.  41  of  the  Highways  Turnpike  Act,  1822,  a 
penalty  is  imposed  upon  any  person  who  shall,  with  a  horse  or 
carriage,  go  off  or  pass  from  any  turnpike  road,  through  or  over  any 
land  or  ground  near  or  adjoining  thereto  (not  being  a  public  highway, 
and  such  person  not  being  the  owner  or  occupier,  or  servant,  or  one  of 
the  family  of  the  owner  or  occupier  of  such  land  or  ground),  with 
intent  to  evade  the  payment  of  tolls ;  or  if  any  person  shaU  do  any 
other  act  whatever  in  order  or  with  intent  to  evade  the  payment  of 
tolls,  and  whereby  the  same  shall  be  evaded.  The  respondent  cut  a 
semicircular  road,  over  land  occupied  by  him,  roimd  a  toll-gate ;  he 
fenced  each  side  and  put  a  gate  across  the  middle  of  the  road,  but  left 
no  communication  from  this  semicircular  road  to  his  land  adjoining. 
He  made  this  road,  and  drove  along  through  the  gate  mentioned  witii 
intent  to  evade  payment  of  the  toll  which  he  would  have  incurred  by 
passing  through  the  toll-gate.  Held,  that  this  was  a  successful 
evasion  of  liability  for  the  toll,  and  that  the  respondent  could  not  be 
convicted  under  this  section. — Harding  v.  HeadingUm,  29  L.  T.  833 ; 
22  W.  E.  262 ;  43  L.  J.  M.  C.  69 ;  L.  E.  9  Q.  B.  157. 

Two  one-horsed  carts  went  through  a  turnpike  gate  and  returned 
again.  The  horses  were  then  unyoked  and  put  to  another  vehicle,  of 
the  same  owner,  from  which  the  horses  that  had  drawn  it  some 
distance  on  the  turnpike  road  were  removed  before  reaching  the  gate. 
The  driver  on  passing  the  gate  with  the  second  vehicle  paid  only  a 
smaller  toll,  contending  that  he  was  not  liable  to  pay  in  respect  of  the 
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two  horses  so  yoked  to  the  second  vehicle,  as  they  had  paid  toll  and 
were  allowed  to  pass  through  the  gate  four  times  per  day  on  the  pay- 
ment of  one  toll,  under  the  local  turnpike  Act.  Eddy  that  there  waa 
evidence  on  which  a  justice  might  find  that  this  was  done  to  evade  the 
payment  of  toll,  and  on  which  he  might  convict  under  3  G^.  4,  c  126, 
8.  ^U—Haraey  v.  Bowlzer  (1865),  11  L.  T.  767. 

1822 

Admissibility  of  Evidenoe— Handamns  refiued.—I>efendant 
having  been  convicted  of  forcibly  passing  a  turnpike  gate  without 
paying  toll,  the  sessions,  on  appeal,  rejected  evidence  to  show  that  the 
gate  had  been  unlawfully  erected ;  and  the  Ck)urt  refused  a  mandamm 
to  compel  the  sessions  to  receive  such  evidence,  the  admissibility  of  it 
being  exclusively  a  question  for  the  justices;  and  the  Oourk  also 
refused  to  issue  a  mandamus  to  the  sessions  to  hear  an  original  com- 
plaint touching  the  conduct  of  the  trustees  in  the  erection  of  the  gate 
after  a  lapse  of  twenty-six  years  from  the  time  when  it  was  erected, 
leaving  the  party  to  proceed  by  indictment  for  the  nuisance,  or  by  an 
action  of  trespass,  if  his  passage  was  obstructed. — Bex  v.  Cambridge' 
ahire  J  J,,  1  D.  &  E.  326. 

1846 

Conyiction  for— Warrant. — *'  An  Act  for  amending  the  Beads  and 
Highways  in  the  Isle  of  Wight "  (63  GFeo.  3,  c.  xcii),  local  and  per- 
sonal, gave  to  the  commissioners  powers  not  only  over  the  turnpike 
roads,  but  all  other  highways  in  the  island,  and  contained  provisions 
as  to  various  other  matters  besides  the  turnpike  roads.  The  commis- 
sioners were  empowered  to  borrow  money  on  the  tolls,  but  it  was 
declared  that  the  Act  should  have  continuance  during  **  the  term  of 
twenty-one  years."  Held,  that  the  statute  was  continued  by  4  &  5 
Will.  4,  c.  10,  and  the  subsequent  statutes,  so  far  as  the  turnpike 
roads  were  concerned.  A  conviction  under  3  Geo.  4,  c.  126,  s.  41, 
adjudged  that  '*  the  said  £.  had  forfeited  for  the  said  offence  the  sum 
of  2/.  2a."  Held,  that  it  was  not  necessary  that  payment  of  the 
penalty  should  be  adjudged.  The  first-mentioned  Act  empowered  the 
commissioners  to  erect  gates,  bars,  or  turnpikes,  and  side-bars  or  side- 
gates  in,  upon,  or  across  the  several  roads  or  highways  in  the  island, 
and  to  demand  and  take  toUs  at  the  turnpikes,  or  toll-gates,  or  toll- 
houses, or  side-bars,  or  side -gates,  which  should  be  erected  in,  upon, 
across,  or  on  the  sides  of  the  said  roads,  or  any  of  them,  by  virtue  of 
that  Act.  By  3  Geo.  4,  c.  126,  it  is  declared  that  if  any  person  shall 
fraudulently  or  forcibly  pass  through  any  such  toll-gate  with  any 
horse,  &c.,  by  reason  whereof  the  payment  of  any  toll  shall  be  avoided, 
he  shall  forfeit  any  sum  not  exceeding  5^.  A  warrant  of  distress 
recited  a  conviction,  which  on  inspection  proved  to  be  valid,  and  stated 
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that  B.,  on,  &c.,  with  a  certain  carriaga,  did  unlawfully,  &c.  pass 
through  a  certain  toll-gate,  by  means  whereof  payment  of  a  certain 
toll,  to  wit,  &c.,  then  and  there  legally  due  and  payable  by  the  said 
B.,  &c.  in  respect  of  the  said  carriage,  was  avoided  contrary  to  the 
statute  in  such  case  made  and  provided.  Htld^  that  the  word  **  toll- 
gate  "  was  used  in  the  statute  as  synonymous  with  "  turnpike-gate," 
and  that  the  warrant  was  sufficient.  The  warrant  stated  the  forfeiture, 
and  the  adjudication  that  the  said  B.  should  forfeit  and  pay  the  sum 
of  2/.  2«.,  and  directed  a  distress  to  be  made,  and  one  moiety  of  the 
penalty  to  be  paid  to  the  informer  and  the  other  moiety  to  the  trea- 
surer of  the  commissioners  for  amending  the  roads  and  highways  in 
the  Isle  of  Wight.  Held^  that  a  demand  of  the  penalty  was  not  neces- 
sary under  3  Gfeo.  4,  c.  126,  previously  to  issuing  a  distress  warrant ; 
and  that,  the  commissioners  having  jurisdiction  over  the  whole  of  the 
roads  in  the  island,  the  penalty  was  properly  apportioned. — Barnes  v. 
WhxUy  14  L.  J.  M.  0.  65;  1  New  Sess.  Cas.  504;  10.  B.  192;  9 
Jut.  182. 

1843 
Time  for  Appeal  against  Conviction.— Under  the  Turnpike  Act 
(4  Geo.  4,  c.  95),  s.  87,  notice  of  appeal  is  to  be  served  within  six  days 
after  the  cause  of  complaint.  A  conviction  having  taken  place  on 
Monday,  May  2nd,  a  notice  of  appeal  served  on  the  following  Monday, 
May  9th,  was  held  too  late  within  sect.  87  of  the  statute.  An  appeal 
was  heard  on  the  6th  July,  when  it  was  adjourned  in  consequence  of 
the  press  of  business  at  the  sessions.  At  the  next  appeal  day,  on  the 
7th  August,  it  was  again  adjourned  by  consent  of  counsel.  Held,  not- 
withstanding, that  the  respondents,  on  a  subsequent  appeal  day,  were 
entitled  to  call  for  proof  of  the  original  notice  of  appeal,  or  to  object 
to  the  sufficiency  of  the  notice. — R,  v.  Middlesex  JJ.y  7  Jur.  396 ;  2 
D.  (N.  S.)  719 ;  12  L.  J.  M.  C.  59. 
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TXJBNPIEE  BO  ADS.   (See  Bates;  Bbpaib  of  Highways; 
Tolls.) 

PAOB 

(1)  Generallj., 682 

(2)  Tmsteee  and  ComnuBsioners 683 

(3)  Repair  of 694 

(4)  Application  of  Highway  Rates  to  the  Repair  of 697 

(6)  Application  of  Funds « • 601 

(6)  Offences  npon 603 

(7)  Conyeraion  into  Main  Roads , • 604 


(1)  Generally. 

1840 

HeaniBg  of. — ^An  Act  of  Parliament  gaye  power,  for  an  unlimited 
period,  to  a  company  to  make  and  keep  in  repair  a  bridge  and  road, 
and  to  erect  thereon  toll-houses  and  gates,  and  to  take  tolls  (which 
were  not  to  be  rated  to  the  poor) ;  and  enacted  that  all  roads  thereby 
directed  to  be  made  should  be  taken  to  be  turnpike  roads  within  the 
meaning  of  the  General  Turnpike  Act  (13  Geo.  3,  c.  84).  The  13  Geo.  3, 
c.  84,  was  repealed  by  3  Geo.  4,  c.  126.  The  latter  Act  was  amended 
by  4  Geo.  4,  c.  96,  which,  reciting  that  doubts  had  ansen  as  to  the  roads 
to  which  3  Geo.  4,  c.  126,  was  intended  to  apply,  enacted  that  nothing 
in  that  Act  should  extend  to  roads  not  under  the  care  of  trustees  or 
commissioners,  or  which  were  under  Acts  passed  for  an  unlimited 
period,  although  tolls  were  taken  thereon.  Held,  that  (independently 
of  the  declaration  in  the  statute)  the  road  in  question,  being  one  on 
which  the  public  had  a  right  to  pass  on  paying  toll,  and  on  which  toll- 
houses were  lawfully  erected,  was  a  turnpike  road. — Northam  Bridge 
and  Roads  Co.  y.  London  and  Sovihdmpton  Bail,,  1  Railw.  Gas.  665 ;  6 
M.  &  W.  428;  9  L.  J.  Ex.  165;  4  Jur.  892. 

"Where  a  peremptory  writ  of  mandamus  fails  in  part,  it  fails  alto- 
gether. By  turnpike  road  is  meant  a  road  which  is  under  the  manage- 
ment of  trustees  and  is  repaired  by  tolls  leyied  upon  passengers. — 
B,  y.  East  and  West  India  Bocks  and  Birmingham  Junction  BaiL 
(1853),  1  W.  R.  409;  1  0.  L.  R.496;  2  El.  &  BL  466;  22  L.  J.  Q.  B. 
880;  17  Jur.  1181. 

1884 

Completion  of— Certificate  of  Jnstice.—The  General  Turnpike 
Act  (4  Geo.  4,  o.  95),  s.  87,  giyes  an  appeal  to  the  sessions  to  any  person 
who  shall  think  himself  aggrieyed  by  anything  done  by  any  two 
justices  in  pursuance  of  that  Act  or  any  local  turnpike  Act,  and 
declares  that  the  determination  of  the  sessions  shall  be  final  and  con- 
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dusive,  and  that  no  proceeding  to  be  had  in  pursuance  of  that  Act 
shall  be  removed  by  certiorari.  The  sessions,  on  appeal  against  a  certi- 
ficate of  two  justices  that  a  turnpike  road  made  under  a  local  Act  had 
been  completed  and  was  fit  to  be  trayeUed  upon,  having  decided  that 
the  certificate  was  void  in  point  of  law,  and  haying  refused  to  go  into 
the  merits  of  the  appeal  in  point  of  fact,  this  Court  refused  to  grant  a 
mandamus  to  them  to  hear  the  appeal  on  the  ground  that  their  decision 
was  contrary  to  the  local  Act.  A  local  turnpike  Act  recited  "  that  the 
making  and  maintaining  a  new  turnpike  road  from  Leeds  to  join  the 
Wakefield  and  Halifax  turnpike  road  at  a  certain  point,  and  several 
branch  roads  (therein  also  described)  from  and  out  of  the  said  main 
turnpike  road,  would  be  an  advantage  to  the  inhabitants  of  Leeds  and 
Halifax  and  to  the  public  in  general "  ;  and  it  authorised  the  making  of 
the  said  several  roads,  and  enacted  *'  that  the  said  new  roads  should 
not  be  respectively  opened  to  the  public  or  become  public  roads  until 
two  justices  should  have  certified  that  the  said  roads  respectively,  and 
the  works  thereon  respectively,  were  completely  made  and  fit  to  be 
travelled  upon  throughout  the  whole  length  of  such  roads  respectively." 
Semhle,  per  Littledale  and  Taunton,  JJ.,  that  the  making  of  all  the 
branch  roads  was  not  a  condition  precedent  to  the  main  road  becoming 
a  public  road  as  soon  as  it  was  completed  and  fit  to  be  travelled  on,  but 
that  the  main  road  when  so  completed  and  certified  so  to  be  by  two 
justices  became  a  public  road  although  the  branch  roads  were  still  un- 
finished.—i?ea;  v.  Yorkshire  (W.  B,)  JJ.,  5  B.  &  Ad.  1003. 

1767 

Extent  of  26  Oeo.  2,  O.  64.~'Where  a  turnpike  Act  described 
"  the  roads  from  A.  to  the  town  of  B.  and  from  thence  to  0." : — Held, 
that  the  road  through  B.  was  excluded. — Hammond  v.  Brewer,  2  Ken. 
33 ;  1  Bur.  376. 

(2)  Trustees  and  Commissioners. 

The  56  &  57  Vict.  c.  73,  s.  25,  confers  on  rural  district  councils  the 
powers  of  highway  authorities,  &c. 

1896 
Tranafer  of  Powers  to  District  Connoils— District  Commis- 
sioners incorporated  nnder  Local  Acts.— The  expression  <*  highway 
authority  "  in  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
is  general,  and  has  not  the  limited  meaning  given  to  the  same  expres- 
sion in  the  Highways  and  Locomotives  (Amendment)  Act,  1878  (41  & 
42  Vict.  c.  77).  And  highway  expenses  raised  by  an  acre  rate  are  not 
defrayed  out  of  any  property  or  funds  other  than  rates  within  sect.  29 
of  the  Local  Qovemment  Act,  1894.     Commissioners  of  M.  had  under 
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certain  local  and  private  Acts  powers  of  inclosure  and  drainage  and 
jurisdiction  oyer  the  roads  in  M.,  a  district  made  up  of  parts  of  certain 
parishes,  some  of  which  were  in  rural  and  others  in  urban  sanitary- 
districts.  Under  these  Acts  the  expenses  of  repairing  the  roads  in  M. 
were  raised  by  an  acre  rate  levied  equally  on  the  lands  in  M.,  and  the 
lands  in  M.  were  exempted  from  all  other  highway  expenses.  The 
opinion  of  the  Court  being  asked,  it  was  heldy  that  the  commissioners 
were  a  highway  authority  under  the  Local  Government  Act,  1894 ; 
that  their  authority  as  to  the  roads  in  the  rural  district  was,  by  sect.  25 
of  that  Act,  transferred  to  the  rural  district  coimcil,  their  authority  as 
to  the  roads  in  the  urban  district  to  the  urban  district  council ;  that 
the  highway  expenses  of  M.  after  the  transfer  were  not  to  be  raised  by 
an  acre  tax,  but  treated  as  general  expenses  under  sect.  29  of  the  Act, 
and  that  the  lands  in  M.  were  no  longer  exempted  from  general  high- 
way rates. — Marshland  Smeeth  and  Fen  District  Commissioners  v. 
Marshland  Rural  District  Council,  73  L.  T.  663 ;  69  J.  P.  824. 


1896 

Highway  Commissioners  of  Isle  of  Wight. —By  the  Isle  of  Wight 
Highway  Acts,  1813  (63  Geo.  3,  c.  92)  and  1883  (46  &  47  Vict  c.  226), 
s.  6,  commissioners  were  appointed  for  the  purpose  of  maintaining  and 
repairing  the  highways  in  the  island.  From  1883  until  the  Local 
Government  Act,  1888,  the  highways  were  repaired  and  maintained 
by  such  commissioners.  By  sect.  12  of  the  Local  Government  Act, 
1888,  turnpike  roads  were  abolished  in  the  isle,  and  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  was  made  to  apply  to  it.  Li 
1889  the  isle  was  made  an  administrative  county  of  itself.  Since  1890 
the  highway  commissioners  maintained  and  kept  in  repair  as  main 
roads  the  highways  in  the  isle.  By  sect.  25  of  the  Local  Government 
Act,  1894,  it  was  provided  that  there  should  be  transfeixed  to  the 
district  council  of  every  rural  district  all  the  powers,  duties,  and 
liabilities  of  any  highway  authority  in  the  district,  and  that  aU  high- 
way boards  should  cease  to  exist,  and  that  rural  district  councils 
should  be  the  successors  of  the  highway  authority.  Sect.  100  of  the 
Local  Government  Act,  1888,  provides  that  the  expression  "highway 
authority  "  shall  mean,  as  respects  a  highway  district,  the  highway 
board  or  authority  having  the  powers  of  a  highway  board,  ffeld,  that 
the  powers,  duties,  and  liabilities  of  the  Isle  of  Wight  Highway  Com- 
missioners had  been  transferred  to  the  district  council  of  the  rural 
districts  of  the  island,  and  that  the  Isle  of  Wight  Highway  Commis- 
sioners had  ceased  to  exist  by  virtue  of  sect.  25  of  the  Local  Govern- 
ment Act,  1894.  That,  though  the  district  coimcil  had  become  the 
actual  highway  authority,  the  expenses  would  still  have  to  be  defrayed 
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by  the  county  council. — I$le  of  Wight  Highway  Commissioners,  In  re, 
72L.  T.  569;  59  J.  P.  438. 

1827 

Ifecessary  Oath. — If  the  plaintiff  subpcenathe  defendant's  attorney 
to  produce  books,  the  latter  is  not  entitled  to  receive  anything  from  the 
plaintiff  for  expenses  or  loss  of  time  in  attending  as  a  witness.  If  a 
person  is  named  in  a  turnpike  Act  as  one  of  the  trustees  of  a  turn- 
pike road,  and  has  acted  as  such,  and  been  recognised  as  a  trustee  by 
the  plaintiff,  the  judge,  at  the  trial  of  a  cause  in  which  the  goodness  of 
his  title  to  act  is  not  the  matter  directly  in  issue,  will  take  him  to  be 
a  good  trustee,  and  will  not  allow  evidence  to  be  given  on  the  part  of 
the  plaintiff  to  show  that  the  person  has  not  taken  the  oath  prescribed 
to  be  taken  by  trustees  of  roads  before  they  act  as  such. — Fritchard  v. 
Walker,  3  Car.  &  P.  212. 

1797 

Power  to  Divert  Boads.— Under  a  turnpike  Act  the  trustees  had 
power  to  turn  roads  through  private  grounds,  making  satisfaction  to 
the  owners ;  and  if  they  could  not  agree,  they  were  enabled,  on  giving 
notice  to  the  owners,  to  summon  a  jury  to  ascertain  the  damage  and 
to  order  such  sum  so  ascertained  to  be  paid  to  the  owners.  This 
Court  quashed  an  inquisition  of  the  jury  and  an  order  of  the  trustees 
under  this  Act,  because  it  did  not  appear  on  the  face  of  the  proceed- 
ings that  atty  notice  had  been  given  to  the  owners  of  the  land. — Bex 
V.  Bagshaw,  7  T.  E.  363. 

1827 
Power  to  stop  Beads. — ^The  clause  of  exception  in  sect.  86  of  the 
General  Turnpike  Act  (3  Qeo.  4,  c.  126)  does  not  preclude  the  trustees 
of  roads  from  stopping  up,  discontinuing,  and  giving  up  to  the  owner 
of  the  adjoining  lands  a  road  coming  imder  the  description  contained 
in  that  clause.  Such  owner,  therefore,  to  whom  a  road  of  that  descrip- 
tion has  been  regularly  given  up  by  the  trustees,  may,  in  respect 
thereof,  maintain  an  action  of  trespass.  The  proper  remedy  for 
parties  who  have  been  aggrieved  by  the  stopping  up  of  such  a  road 
is,  as  it  seems,  by  appeal  to  the  sessions,  under  4  Geo.  4,  c.  95. — De 
Beauvoir  v.  Welch,  6  L.  J.  (0.  S.)  K  B.  78 ;  7  B.  &  0.  266 ;  1  M.  & 
Ey.  81. 

1824 
Trustees  not  Liable  for  Consequential  Injury.— By  the  General 
Turnpike  Act  the  trustees  of  roads  are  authorised  to  divert,  shorten, 
alter,  or  improve  the  course  or  path  of  any  of  the  roads  under  their 
management,  and  divert,  shorten,  vary,  alter,  and  improve  the  course 
or  path  of  any  roads  through  or  over  any  commons  or  waste  grounds, 
or  uncultivated  lands,  without  making  satisfaction  for  the  same ;  and 
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through  or  over  any  private  lands  tendering  or  making  satisfaction  to 
the  owners  thereof  and  persons  interested  therein  for  the  damage 
sustained  thereby: — Held^  that  under  this  clause  the  trustees  are 
authorised  to  lower  hills  and  raise  hollows.  Hddy  secondly,  that  the 
trustees  are  not  liable  to  an  action  for  a  consequential  injury  resulting 
from  an  act  which  they  are  authorised  to  do. — Boulton  v.  CrGwtktr, 
2  B.  &  C.  703. 

1880 

ITeoessary  Conveyance  of  Land.— Trustees  under  a  turnpike  Act 
agreed  with  the  plaintiffs  to  exchange  with  them  a  portion  of  old  road 
for  land  required  to  form  part  of  a  new,  pursuant  to  3  G«o.  4,  c  126, 
s.  86.  The  new  road  haying  been  formed,  and  an  order  being  made 
for  stopping  up  the  old  as  unnecessary,  the  trustees  by  the  same  order 
gave  up  the  portion  of  the  old  road  to  the  plaintiffs  according  to  agree- 
ment. Heldy  that  the  pubHc  had  acquired  a  complete  right  in  the  new 
road,  and  the  plaintiffs  in  the  land  given  in  exchange,  though  no 
conveyance  had  been  executed  on  either  side.  The  clause  in  sect  84 
of  the  Act,  directing  a  conveyance  to  the  trustees  where  lands  are 
purchased  by  them,  does  not  apply  where  the  vendors  are  persons  9ui 
juris,  and  acting  in  their  own  rights. — AUnutt  v.  Pcftt,  1  B.  &  Ad, 
302 ;  3  M.  &  Ey.  439,  n. 

1866 

Eeservation  of  Private  Bight  over  abandoned  Highway — 
Liability  to  repair. — A  resolution  of  the  trustees  of  a  turnpike  road, 
although  entered  in  the  book  kept  by  them,  was  not  signed  by  the 
chairman  of  the  meeting  at  which  it  was  passed ;  but  at  a  subsequent 
meeting  the  resolution  was  referred  to  and  confirmed,  and  the  entry  of 
such  confirmation  was  signed  by  the  then  chairman.  Held,  sufficient 
evidence,  imder  3  Oeo.  4,  c.  126,  s.  72,  that  such  resolution  had  been 
passed.  Where  turnpike  trustees,  on  the  construction  of  a  new  turn- 
pike road,  stopped  up  part  of  an  ancient  highway  along  which  it  was 
originally  intended  that  the  turnpike  road  should  be  carried,  but  from 
which  they  had  diverted  it,  and  resolved  that  the  remaining  portion  of 
the  old  road  **  should  be  kept  open  as  a  private  way  only,  for  the  use  of 
A.  B.,  to  join  the  private  way  leading  to  his  house  and  lands*' : — ffeld, 
that  the  part  of  it  so  kept  open  was  no  longer  a  highway,  and  that  the 
parish  was  not  indictable  for  its  non-repair. — B,  v.  Ifield,  4  W.  B.  458. 

1837 

Taking  of  Bnildings— Compensation.— A  local  Act  for  making  a 
new  turnpike  road  authorised  the  trustees  to  take  or  pull  down  the 
houses,  buildings,  &c.  described,  making  or  tendering  satisfaction  to 
the  owners  or  proprietors  thereof  for  the  same,  or  for  any  loss  or 
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damage  they  might  sustain  thereby.  Heldy  first  (Coleridge,  J., 
duhitanie)y  that  a  lessee  for  years  was  an  owner  or  proprietor  within 
the  meaning  of  this  clause ;  secondly,  that  the  making  compensation 
was  not  a  condition  precedent  to  the  trustees'  right  to  take  the  houses. 
^Lister  v.  Lohley,  6  L.  J.  K  B.  200;  A.  &  E.  124 ;  6  N.  &  M.  340;  2 
H.  &  W.  12. 

1822 

Contracts— Intra  Vires— Sinking  of  Well.— Any  five  or  more 
trustees,  under  a  turnpike  Act,  being  authorised  to  make  turnpikes, 
with  such  suitable  outbuildings  and  conveniences  as  they  thought  neces- 
sary on  the  intended  line  of  road,  the  owner  of  the  soil  next  adjoining 
a  toll-house  (erected  in  pursuance  of  the  Act)  contracted  with  one  of 
the  trustees  on  behalf  of  the  rest  to  sink  a  well  for  the  convenience  of 
the  toll-house,  the  expense  to  be  borne  by  each  party  equally.  Ueld, 
that  the  sinking  of  the  well  was  within  the  scope  and  authority  of  the 
trustees ;  that  the  contract  entered  into  by  one  of  them  on  behalf  of 
the  rest  was  valid ;  that  the  action  to  recover  a  moiety  of  the  expense 
of  the  well  was  well  brought  in  the  name  of  the  clerk  of  the  trustees ; 
and  that  the  consent  of  the  trustees,  through  the  medium  of  one,  that 
the  well  should  be  sunk  was  a  good  consideration  to  support  the 
action.— -yeumwn  v.  Fletcher y  1  D.  &  E.  202. 

1826 
Trustee  interested  in  Contract- Penalty. — Action  and  notice  of 
addon,  under  the  General  Turnpike  Act  (3  Geo.  4,  c.  126),  ss.  65  and 
143.  The  letting  to  hire  by  a  trustee  of  a  turnpike  road  of  horses  and 
carts  to  a  person  who  had  contracted  to  repair  the  road,  the  trustee 
knowing  that  they  were  to  be  used  for  that  repairing,  is  a  letting  to 
hire  *'for  the  use"  of  the  road  within  the  terms  of  s.  65  of  c.  126, 
3  Geo.  4.  In  a  notice  of  action  against  a  trustee  of  a  turnpike  road  to 
recover  penalties  for  letting  horses  and  carts  to  a  person  who  had  con- 
tracted to  repair  the  road  (in  order  that  they  might  be  used  in  that 
repairing),  if  the  notice  profess  to  state  the  parish  in  which  the  offence 
was  committed,  a  variance  between  the  evidence  and  the  notice  will 
be  fatal.— rou;««y  v.  WhiU,  4  L.  J.  (O.  S.)  K  B.  61 ;  7  D.  &  R.  810 ; 
5  B.  &  0.  125. 

By  the  General  Turnpike  Act  (3  Geo.  4,  c.  126),  s.  65,  it  is  provided 
that  no  trustee  of  any  turnpike  road  shall  enjoy  any  office  or  place  of 
profit  under  any  Act  in  execution  of  which  he  shall  have  been 
appointed ;  and  that,  if  any  such  trustee  shall  hold  any  such  office 
without  having  first  resigned  his  office  of  trustee,  he  shall  forfeit  100^., 
and  shall  be  ind^pable  of  acting  as  a  trustee  of  any  turnpike  road.  A 
trustee  imder  a  local  Act  was  appointed  treasurer,  and  continued  to 
hold  both  offices.    There  was  no  salary  attached  to  the  latter.    The 
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trustee  executed  the  office  by  deputy,  the  deputy  being  an  attorney, 
who  received  and  paid  all  the  money,  and  who  mixed  tiie  money  and 
used  it  in  common  with  his  own.  He  occasionally  assisted  his  clients 
with  loans  of  money.  There  was  always  a  balance  in  the  hands  of 
the  deputy  in  favour  of  the  trust,  but  the  trustee  himself  did  not 
derive  any  benefit  from  the  office.  In  an  action  against  the  trustee 
imder  the  above  statute  the  Court  were  of  opinion  that  if  the  office  in 
question  were  an  office  of  profit  it  was  immaterial  whether  the  trustee 
himself  derived  the  profit  or  not ;  and  that  the  question  whether  the 
office  was  an  office  of  profit  was  a  question  for  a  jury.  The  jury 
having  found  that  the  office  was  an  office  of  profit,  and  that  profit 
was  made  of  it,  the  defendant  was  held  liable. — Ddane  v.  Hilkoat 
(1829),  8  L.  J.  (0.  S.)  K  B.  4 ;  4M.  &  Ry.  175 ;  9  B.  &  C.  310. 

The  statute  3  Geo.  4,  c.  126,  s.  143,  provides,  with  regard  to  penalties, 
<*  if  the  same  shall  exceed  the  sum  of  20/.  it  shall  be  recoverable  by 
an  action  of  debt  in  any  of  His  Majesty's  Courts  of  Record,"  &c., 
<*and  the  plaintiff,  if  he  recover  in  any  such  action,  shall  have  full 
costs ;  provided  that  there  shall  not  be  more  than  one  recovery  for  the 
same  offence,  and  that  twenty-one  days*  notice  be  given  to  the  party 
offending  previous  to  the  commencement  of  such  action,  and  that  the 
same  be  commenced  within  three  calendar  months  after  the  offence  for 
which  such  action  is  brought  shall  have  been  committed."  JZe/d,  that 
a  plaintiff  omitting  to  give  the  twenty-one  days'  notice,  or  not  suing 
within  the  three  months,  was  barred,  not  merely  of  his  right  to  costs, 
but  of  his  right  of  action  altogether.— Co66e«  v.  Warner  (1856),  26 
L.  J.  Ex.  11 ;  1  H.  &  N.  388  (Ex.  Ch.). 

1836 

Eemoval  of  Clerks. — Sect.  43  of  the  General  Turnpike  Act  (4  G^.  4, 
c.  95),  empowering  commissioners  of  turnpike  roads  to  remove  their 
clerks,  Ac,  must  be  taken  in  conjunction  with  sect.  39,  which  requires 
certain  notices  to  be  given  when  it  is  intended  to  revoke  any  order  of 
the  commissioners.  And  therefore,  where  commissioners  had  dis- 
charged a  clerk  by  a  resolution  made  without  such  notices,  a  manda^ 
mus  was  granted  to  restore  him,  although  at  a  former  meeting  the 
commissioners  had  ordered  proper  notices  to  be  given  of  a  meeting  for 
the  purpose  of  such  discharge,  and  the  notice  had  not  been  given,  nor 
the  meeting  held,  owing  to  the  misconduct,  as  was  alleged,  of  the  derk 
himself.— i^  v.  Wrexham  and  Denbigh  Hoods  {TruBtees),  5  A.  &  R 
581. 

1834 

Aoconnts— Power  to  Inspect.— A  local  turnpike  Act  directed  that 
the  trustees  should  keep  books  in  which  they  should  enter  their 
accounts,  and  also  their  orders  and  proceedings;  and  ^haiaUpertoM 
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should  have  access  to  such  entries.  By  a  subsequent  local  Act  it  was 
directed  that  the  trustees  should  keep  a  book  in  which  they  should 
enter  their  accounts,  which  book  should  be  open  to  the  inspection  of 
the  trustees f  or  of  any  creditor  on  the  tolls.  The  General  Turnpike  Act 
(3  Qeo.  4,  c.  126),  s.  73,  re-enacted  the  latter  provision  as  to  all  turn- 
pike road  accounts ;  and  sect.  72  directed  that  all  trustees  of  turnpike 
roads  should  keep  a  book  of  their  orders  and  proceedings,  which  should 
be  open  to  the  inspection  of  any  of  the  trustees^  and  should  be  read  as 
evidence  in  courts,  as  there  directed.  That  Act  also  provides  that  the 
enactments  therein  contained  shall  extend  to  all  other  turnpike  Acts, 
except  where,  by  that  Act,  it  is  otherwise  ordered.  Held,  that  these 
clauses  of  the  general  and  of  the  second  local  Act  suspended  the  pro- 
visions of  the  original  Act,  and  limited  the  power  of  inspection  at  first 
given  to  the  whole  public,  confining  it  to  trustees,  and  to  trustees  and 
creditors,  in  the  respectiye  cases  of  orders  and  accounts.  To  ground 
an  application  for  a  mandamtts  to  inspect  books,  qucere,  whether  it  is 
sufficient  to  show  that  the  party  entitled  to  inspect  demanded  liberty 
to  do  so,  that  his  claim  was  disputed,  but  inspection  offered  him  as  a 
favour,  and  that  he  refused  to  accept  it  otherwise  than  as  a  right. 
Per  Denman,  C.  J. — Bex  v.  Northleach  and  Witney  Roads  {Trustees), 
5  B.  &  Ad.  978. 

1844 

Signature  of— Admissibility. — ^The  trustees  of  a  turnpike  Act 
were  empowered  to  borrow  money  at  interest  upon  the  credit  of  the 
tolls,  and  to  mortgage  them  as  a  security,  and  the  moneys  borrowed 
were  to  be  repaid  out  of  the  money  collected  from  the  tolls,  with 
interest.  The  Act  did  not  impose  any  obligation  on  the  trustees  to 
pay  the  interest  to  the  mortgagees,  and  no  sums  had  been  specifically 
appropriated  to  the  payment  of  interest  to  the  plaintiff.  Held,  under 
the  above  circumstances,  that  the  representatives  of  a  mortgagee 
could  not  recover  interest  upon  a  mortgage  in  an  action  for  money 
had  and  received,  brought  against  the  trustees,  although  the  tolls 
annually  received  exceeded  the  amount  of  the  interest,  and  although 
the  trustees  had  in  written  statements  of  their  amounts  admitted 
interest  to  be  due  to  the  mortgagee.  The  papers  of  the  mortgagee, 
and  of  his  executrix,  had  been  deposited  in  the  office  of  his  solicitor, 
except  some  relating  to  a  suit  against  the  executor,  which  were 
deposited  in  the  master's  office.  Held,  that  search  amongst  the  papers 
of  the  solicitor,  who  was  dead,  and  amongst  the  papers  of  the  master's 
office  was  sufficient  to  let  in  secondary  evidence  of  the  contents  of  the 
mortgage.  Printed  copies  of  the  annual  accounts  of  the  trust,  made 
up  from  original  statements,  signed  by  the  chairman  of  the  trustees, 
and  returned  pursuant  to  3  Geo.  4,  c.  126,  s.  78,  were  produced  from 
the  office  of  the  clerk  of  the  peace  and  tendered  in  evidence.    They 
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were  not  signed  by  the  chairman.  Hdd,  that  they  were  not  admifi- 
sible  either  as  primary  or  secondary  evidence.— Parcioe  v.  Price,  14 
L.  J.  Ex.  212;  13  M.  &  W.  267. 

1816 

Parties— Liability  of  Treasurer— Proceedings  by  and  against. 

— Where  a  turnpike  Act  directed  that  if  any  person  had  cause  of  action 
against  the  justices  he  should  sue  the  treasurers: — HM,  that  the 
action  against  the  treasurer  was  substituted  only  for  such  action  as 
might  be  maintained  against  the  whole  body  of  trustees,  and  that  an 
action  would  not  lie  against  him  for  the  act  of  five  trustees,  though 
they  formed  a  quorum. — Everett  v.  Cooch,  7  Taimt.  1. 

In  an  action  against  the  clerk  of  the  trustees  of  a  turnpike  road 
under  a  statute  which  permits  the  trustees  to  sue  and  be  sued  in  the 
name  of  their  clerk,  execution  cannot  issue  against  the  clerk  per- 
sonally.—TTormi^cZ/  V.  Hailstone  (1830),  6  Bing.  668;  4  M.  &  P.  512  ; 
8  L.  J.  (0.  S.)  C.  P.  264. 

A  contract  to  build  a  toll-house,  with  trustees  of  a  road,  appointed 
under  an  Act  of  Parliament  which  directs  them  to  apply  the  sub- 
scriptions and  tolls,  first,  to  the  charges  of  obtaining  the  Act; 
secondly,  to  defraying  the  expenses  of  erecting  turnpikes,  toll-housea, 
&c. ;  and,  lastly,  in  paying  the  interest  and  reducing  the  principal  of 
the  money  subscribed,  gives  a  complete  cause  of  action  as  soon  as 
the  work  is  executed ;  and,  consequently,  the  Statute  of  Limitations 
begins  to  run  at  that  period,  and  not  from  the  time  when  the  trustees 
have  raised  funds  which  they  can  appropriate  in  payment  for  the 
work.  Proof  by  one  of  the  trustees  that  at  a  meeting  of  trustees  an 
order  was  made  that  funds  should  be  raised  and  the  tradesmen  paid, 
no  such  order  being  entered  in  the  book  of  the  trustees  in  writing,  is 
insufficient  to  take  the  case  out  of  the  Statute  of  Limitations. — Emery 
V.  Day  (1834),  3  L.  J.  Ex.  307 ;  4  Tyr.  695 ;  1  C.  M.  &  E.  245. 

1860 
Costs— Nonsuit— Turnpike  Act  (3  Geo.  4,  c.  126),  s.  74.— 
The  4  Jac.  1,  c.  3,  enacts,  that  in  any  action  of  trespass,  or  ef'ectiotte 
firmce,  or  any  action  whatsoever,  wherein  the  plaintiff  might  have 
costs  in  case  judgment  should  be  given  for  him,  if  the  plaintiff  be  non- 
suited the  defendant  shall  have  judgment  to  recover  his  costs.  A 
mortgagee  of  turnpike  tolls  brought  ejectment  to  recover  the  toll- 
gates,  &c.,  and  one  of  the  trustees  of  the  road  was  admitted  to  defend 
as  landlord ;  the  plaintiff  having  been  nonsuited,  the  defendant  signed 
judgment  for  costs.  Held,  that  the  judgment  was  right;  for  that, 
assuming  the  statute  to  make  it  a  condition  to  the  defendant's  right  to 
costs  that  the  plaintiff  would  have  had  his  costs  if  he  had  suooeeded  in 
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the  particular  action,  still  the  case  was  within  the  statute,  inasmuch 
as  the  plaintiff  might  have  had  his  costs,  even  if  the  defendant,  as  a 
trustee  of  the  road,  were  protected  from  personal  liability  by  sect.  74 
of  the  Turnpike  Act  (3  Geo.  4,  c.  126).  Qucere,  whether  4  Jac.  1,  c.  3, 
does  more  than  define  the  classes  of  action,  giving  costs  to  defen- 
dants in  those  classes  of  action  in  which  plaintiffs  in  general  would 
have  costs.  Qucere  also,  whether  sect.  74  of  3  Geo.  4,  c.  126,  would 
have  protected  the  defendant  trustee  from  personal  liability.  Worm~ 
well  V.  HaiUtone,  6  Bing.  668,  questioned. — Cobbett  v.  Wheeler, 
Jenkyna  and  others,  30  L.  J.  Q.  B.  64  ;  3  El.  &  El.  358 ;  7  Jur.  (N.  S.) 
260;  3L.  T.  554;  9  W.  N.  140. 

1840 
Action  by  Trustees — Claim  for  Calls — Satificatlon  of  Agree- 
ment.— A  project  having  been  formed  for  making  a  new  line  of  road, 
and  also  a  diversion  of  another  road,  in  certain  parts  of  Staffordshire, 
previous  to  an  application  for  an  Act  of  Parliament  the  following 
document  was  drawn:  **At  a  meeting  of  the  trustees  of  the  Great 
Chell  and  Shelton  Bead  holden  this    day,  it  appearing  from  the 
estimates  laid  before  it  that  to  effect  the  objects  which  the  trustees  have 
in  view,  namely,  the  new  line  from  the  Albion  Inn  in  Shelton  to 
Lane  End  and  the  diverdion  from  Mr.  Radcliffe*s  manufactory  to 
Sneyd  Green,  an  expense  of  4,600^.  will  bo  involved,  including  the 
land  which  will  be  required,  it  was  proposed  that  the  necessary  appli- 
cations be  made  without  delay  in  order  to  raise  funds  to  meet  the 
expenses  referred  to ;  and  the  gentlemen  undernamed  have  proposed 
to  subscribe  such  sums  for  the  purpose  as  are  set  opposite  to  their  re- 
spective names,  and  which  it  is  proposed  to  secure  the  repayment  of 
with  interest  by  way  of  mortgage  on  the  tolls."    To  this  document  the 
defendant's  name  was  added  as  a  subscriber  for  50/.  An  Act  of  Parlia- 
ment was  afterwards  obtained  under  which  part  of  the  work  was 
completed.     Three  calls  of  10/.  each  were  made  upon  the  subscribers, 
and  a  demand  was  proved  upon  the  defendant  for  each  call,  when  he 
promised  payment.    By  3  Geo.  4,  c.  126,  s.  82,  an  agreement  in  writing 
is  necessary  to  make  a  party  liable  for  any  sum  he  may  have  sub- 
scribed towards  making  or  repairing  any  turnpike  road  or  highway, 
and  in  the  schedule  to  the  Act  a  form  of  such  agreement  is  given. 
By  9  Geo.  4,  c.  77,  ss.  6  and  7,  part  of  sect.  82  of  the  former  Act  is  re- 
pealed.    In  an  action  of  debt  against  the  defendant  for  the  amount  of 
the  three  calls : — Held,  first,  that  the  part  of  sect.  82  which  required 
an  agreement  in  writing  was  not  repealed  by  the  subsequent  statute, 
but  that  such  agreement  was  still  necessary ;  secondly,  that  the  docu- 
ment above  set  out  was  not  an  agreement,  but  only  a  proposal,  upon 
which  the  defendant  was  not  liable  for  calls  ;  and,  thirdly,  that,  as  this 
was  not  an  agreement,  no  promise  by  the  defendant  to  pay  the  calls 
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could  liave  any  operation  upon  it. — Meigh  v.  Clintoiif  9  Ij.  J.  Q.  B.  92; 
3P.  &D.  211;  UA.  &E.  418. 

1833 
Evidence  of  being  a  Trustee.— By  the  General  Turnpike  Act 
(3  Geo.  4,  c.  126),  s.  134,  it  is  enacted  **  that  where  any  action  shall  be 
brought  by  or  against  any  trustee  of  a  road,  evidence  of  the  trustee 
having  acted  as  such,  together  with  the  Act  of  Parliament  by  which  he 
was  appointed,  or  the  order,  or  a  copy  of  the  order,  for  his  appointment 
or  election,  in  case  lie  was  appointed  or  elected  hy  the  trustees,  shall  be 
sufficient  proof  of  his  being  a  trustee."  Held,  that  the  words  in  case 
he  was  appointed  or  elected  by  the  trustees  applied  to  cases  where  there 
was  an  appointment  or  election  de  facto  by  the  trustees,  in  contradis- 
tinction to  an  appointment  by  the  road  Act,  and  therefore  proof  of  a 
party  having  acted  as  trustee,  and  of  an  order  made  by  the  trustees 
for  his  api)ointment  or  election,  was  sufficient ;  and  that  even  under  a 
local  Act,  whereby  the  apjKjintment  of  new  trustees,  on  death  or 
removal  was  required  to  be  under  the  hands  and  seals  of  five  of  the 
old  trustees,  and  although  it  was  shown  that  the  order  for  such  appoint^ 
ment  was  not  so  made.— Z>oc  d.  Baggaley  v.  Hares,  4  B.  &  Ad.  435 ;  1 
N.&M.  237;  2L.  J.  K.  B.  88. 

1839 

Action  againgt  Highway  Tnurtees— Liability  for  Hegligence.— 

The  trustees  appointed  under  a  public  road  Act  are  not  responsible  for 
an  injury  occasioned  by  the  negligence  of  the  men  employed  in  making 
or  repairing  the  road.  The  funds  raised  by  such  Act  cannot  be 
charged  with  compensation  for  such  an  injury,  the  persons  employed 
on  the  road  not  being  in  the  situation  of  servants  to  the  trustees. — 
Duncan  v.  Findlater,  6  d.  &  F.  894 ;  1  Bob.  911. 

Where  a  statute  limits  the  period  within  which  an  action  is  to  be 
brought  for  an  act  done  or  committed,  if  the  cause  of  action  be  a 
single  act,  or  one  which  amounts  to  a  trespass  (except  it  be  a  con- 
tinuing trespass),  the  action  must  be  brought  within  the  prescribed 
period  after  the  actual  doing  of  the  thing  complained  of ;  but  if  the 
cause  of  action  be  not  the  doing  of  the  thing,  but  the  resulting  of 
damage  only,  the  period  of  limitation  is  to  be  computed  from  the  time 
when  the  plaintiff  sustained  the  injury.  By  the  General  Turnpike 
Act  (3  Geo.  4,  c.  126),  s.  147,  all  actions  against  trustees  of  any  turn- 
pike road  for  anything  done  in  pursuance  of  the  Act  must  be  com- 
menced within  three  months  after  the  fact  committed.  The  trustees  of 
a  turnpike  road,  acting  bond  fide  in  execution  of  the  powers  conferred 
upon  tiiem  by  their  Act,  converted  an  open  ditch  at  the  side  of  their 
rood  into  a  covered  drain,  placing  gratings  at  intervals,  with  catch- 
pita,  to  carry  off  the  water  from  the  surface  of  the  road  into  the  drain ; 
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but,  in  oonsequenoe  (as  the  jury  found)  of  the  negligent  way  in  which 
the  oatch-pits  were  constructed  and  kept,  the  drain  was  in  times  of 
heavy  rain  insuflBcient  to  carry  off  the  water  in  its  accustomed  channel, 
and  it  was  consequently  diverted  to  the  plaintiff*8  land  and  drowned 
his  colliery.  Held^  that  an  action  brought  within  three  months  after 
the  damage  sustained  from  this  continuing  nuisance  was  brought  in 
time;  that  the  trustees  were  liable;  and  that  it  was  no  misdirection  on  the 
part  of  the  judge  to  abstain  from  telling  the  jury  that  the  defendants, 
as  trustees  acting  gratuitously  for  the  benefit  of  the  public,  were  not 
responsible  if  they  acted  with  reasonable  skill  and  care  and  to  the  best 
of  their  judgment.— TTAtTc^otwe  v.  Fellowu  (1861),  10  0.  B.  (N.  S.)  765 ; 
30  L.  J.  0.  P.  305 ;  4  L.  T.  177 ;  9  W.  E.  557. 

1869 

Hnisance—Iigimction— Laches.— A  road  was  altered  in  1855  in  a 
manner  which  the  plaintiff  considered  likely  to  retard  the  escape  of 
water  in  time  of  flood,  and  thus  to  aggravate  the  mischief  done  by 
floods  to  plaintiffs  property,  and  especially  to  do  him  serious  damage 
on  the  occurrence  of  great  floods  such  as  might  be  expected  every 
twenty  or  thirty  years.  While  the  works  were  in  progress  (in  Feb- 
ruary, 1855)  plaintiff  threatened  to  take  proceedings  to  stop  them. 
After  their  completion,  slight  floods  occurred  in  1855  and  1856  with- 
out doing  serious  mischief,  and  in  1857  a  great  flood  occurred ;  shortly 
after  which  (in  December,  1857)  the  plcdntiff  filed  a  bill  to  have  the 
road  restored  to  its  condition  before  1855,  and  to  have  compensation 
for  the  damage  done  by  the  flood  of  1857.  Heldy  that  the  fact  of  no 
serious  damage  being  done  in  the  interval  did  not  excuse  the  plaintiffs 
delay,  and  that  he  was  not  entitled  to  have  the  bill  retained  pending  a 
trial.  The  bill  accordingly  dismissed  with  costs,  without  prejudice  to 
any  proceedings  at  law. — Wicks  v.  Hunt^  1  Johns.  372. 

1864 

Specific  Performance— Bight  of  Pre-emption  in  Ac^oining 
Owner. — It  is  no  defence  to  a  suit  for  specific  performance  against 
trustees  of  a  turnpike  road  that  the  land  they  have  contracted  to  sell 
is  liable  to  pre-emption  by  the  owner  of  the  adjoining  land  under  the 
General  Turnpike  Act  (3  Geo.  4,  c.  126),  sect.  39,  even  where  the  offer 
required  has  not,  through  inadvertence,  been  made  to  such  owner 
and  it  is  in  evidence  that  the  owner  insists  on  his  right,  the  purchaser 
making  no  objection  to  the  title  and  being  content  to  take  such  estate 
as  the  trustees  could  convey. — Barrett  v.  Ring^  2  Sm.  &  G.  43. 

1862 

Injunction— Proposed  Deviation, — ^The  defendants  proposed  turn- 
ing an  inclined  road  or  slipway,  leading  from  the  town  to  the  sea- 

8.  Q  Q 
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shore,  from  the  north-east  to  the  north-west.  It  appeared  that  thia, 
so  far  from  producing  any  injury,  would  make  a  more  convenient 
landing-place.  Held,  that,  whether  the  defendants  were  authorised  or 
not,  the  Court  would  not  interfere  in  the  matter.^^ycfe  Commr$.  v. 
Isle  of  Wight  Ferry  Co,,  30  Beav.  616. 

1768 

Liability  to  InformatioiL — Commissioners  of  roads,  by  exceeding 
their  authority,  render  themselyes  liable  to  an  information. — Bex  v. 
Rogers,  2  Ken.  373. 


(3)  Repair  of  Roads. 

1866 

Tampike  Boad— Liability  of  Parish  Surveyor.— When  a  turn- 
pike road  is  out  of  repair,  the  proper  person  to  be  summoned  and  pro- 
ceeded against  in  the  first  instance  before  justices,  under  sect.  94  of 
5  &  6  Will.  4,  c.  60,  is  the  treasurer  or  surveyor  or  other  officer  of  the 
turnpike  road.  An  order  on  the  parish  surveyor  for  the  repairs  of  a 
turnpike  road  can  only  be  made  upon  its  appearing  to  the  justices  that 
the  turnpike  trust  funds  are  suflBcient. — B,  v.  Trafford,  Oarton  (jSar- 
veyors),  In  re,  25  L.  J.  M.  C.  70 ;  5  El.  &  Bl.  967 ;  2  Jur.  (N.  S.)  399 ; 
4  W.  E.  260 ;  7  Cox,  C.  C.  76. 

1843 

JurisdictioiL  to  Sommon. — One  of  the  defendants  (who  were  magis- 
trates), having  received  information  on  oath  that  a  certain  turnpike 
road  was  out  of  repair,  summoned  the  surveyor  of  the  road,  under 
sect.  94  of  5  &  6  Will.  4,  c.  50,  to  appear  at  a  special  sessions.  At  that 
sessions  the  two  defendants  ordered  A.  B.  to  view  the  road  and  report 
to  them  thereon  at  another  special  sessions.  A.  B.  having  reported  at 
the  latter  sessions,  where  the  defendants  were  present,  that  the  road 
was  out  of  repair,  the  defendants  ordered  the  surveyor  to  repair  it 
within  six  weeks ;  and  at  tho  same  time  ordered  him,  under  the  statute 
18  Geo.  3,  c.  19,  s.  1,  to  pay  2L  Ss,  as  costs.  The  surveyor  having 
refused  to  pay  this  sum,  and  his  goods  having  been  taken  as  a  distress 
by  warrant  from  the  defendants,  he  replevied  them  and  brought  the 
present  action  of  replevin.  Held,  first,  that  a  single  magistrate  had  no 
authority,  under  5  &  6  Will.  4,  o.  50,  s.  94,  to  summon  the  surveyor  of 
turnpike  roads ;  secondly,  that  the  defendants  could  not  inflict  costs 
under  statute  18  Geo.  3,  c.  19,  s.  1 ;  thirdly,  that  the  defendants  were 
not  justified  in  inflicting  costs  upon  the  plaintiff,  since,  not  having 
disobeyed  the  order  of  justices,  he  had  not  committed  any  dSenoe ; 
fourthly,  that  an  action  of  replevin  would  lie  against  the  defendants. — 
George  v.  Chambers,  12  L.  J.  M.  C.  94 ;  11  M.  &  W.  149 ;  2  D.  (N.  S.) 
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783;    7  Jut.  836 ;    S,  P.,  li.  v.  St  Albatis  JJ,  (1853),  1  C.  L.  B.  536  ; 
22  L.  J.  M.  0.  142 ;  17  Jur.  531. 

1788 
Liability  of  TrotteeB.— If  truBtees  under  a  road  Act  turn  a  road 
through  an  inolosure  and  make  the  fences  at  their  own  expense,  and 
repair  them  for  several  jears,  they  cannot  be  compelled  to  continue 
such  repairs  unless  there  be  a  special  provision  in  the  Act  to  that 
effect.— .Bcoj  v.  Llandillo  Commra.,  2  T.  E.  232 ;  1  B.  B.  466. 

To  a  mandamuSf  suggesting  that  trustees  of  a  turnpike  road  had 
carried  the  road  over  the  private  grounds  of  C,  but  had  not  (as 
directed  by  statute  4  Geo.  4,  c.  95,  s.  66)  fenced  them  on  each  side, 
and  commanding  them  to  do  so,  return  was  made: — 1.  Denying  that 
the  land  belonged  to  C.  2.  Alleging  that  the  trustees  had  made  satis- 
faction to  0.  (under  statute  3  Geo.  4,  c.  126,  s.  83)  for  the  damage  done 
by  so  carrying  the  road,  which  satisfaction  C.  had  accepted,  had  taken 
security  for  the  amount,  and  had  proceeded  to  enforce  the  security. 
3.  Alleging  that  the  trustees  had  no  funds  enabling  them  to  execute 
the  required  work.  C.  pleaded,  tendering  issue  on  the  denial  of 
property,  and  leaving  the  other  allegations  unanswered.  Issue  was 
joined,  and  verdict  found  for  the  Crown.  Held,  that  the  unanswered 
allegations  were  no  valid  return ;  that  the  want  of  funds  was  no 
excuse  after  the  road  had  been  made  ;  and  that  the  prosecutor,  having 
succeeded  on  the  above  plea,  was  entitled  to  a  peremptory  mandamus, — 
B.  V.  Luton  Roads  {TrttsUes)  (1841),  1  Q.  B.  860;  10  L.  J.  Q.  B.  263 ; 
1  G.  &  D.  428. 

1868 

Duty  of  cleansing  Ditches  under  Turnpike  Boad.— The  Turnpike 
Boad  Act  provides  that  ditches  of  a  sufficient  depth  for  keeping  turn- 
pike roads  dry,  &c.  shall  be  made,  scoured,  cleansed,  and  kept  open, 
and  sufficient  trunks  and  tunnels  shall  be  made  where  carriage  or  foot- 
ways lead  from  the  turnpike  roads  into  the  adjoining  lands  by  the 
occupiers  of  such  land.  Held,  that  the  word  ** occupiers"  in  this 
section  is  confined  to  the  latter  portion,  and  that  therefore,  though 
adjoining  occupiers  are  bound  to  make  **  trunks  and  tunnels  "  under 
this  section,  they  are  not  bound  to  keep  the  ditches  between  their 
land  and  the  road  cleansed  and  GpGn.—M€revale  v.  Exeter  Turnpike 
Boad  {Trustees),  16  W.  B.  702 ;  18  L.  T.  83;  9  B.  &  S.  70;  37  L.  J.  M.  C. 
40;  L.  B.  3  Q.  B.  149. 

1864 

Bepair  of  Tnmpike  Boad— Local  Act. — ^A  turnpike  road  which  is 
repaired  and  kept  up  under  a  private  Act,  whereby  trustees  are  to 
make  and  maintain  the  road  and  certain  sea-defeDoee  for  protecting 
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sucli  road  and  the  lands  adjoining,  and  may  assess  upon  the  owners  of 
such  lands  annual  rates,  to  be  applied  with  the  tolls  to  the  general 
purposes  of  the  trust,  is  a  turnpike  road  within  4  &  5  Vict.  c.  59. 
Where  a  hamlet  forming  part  of  a  parish  by  a  local  Act  is  formed  into 
a  separate  district  for  certain  purposes,  one  of  which  is  the  repair  of 
highways  within  such  district,  and  part  of  such  highways  is  by  a 
subsequent  local  Act  constituted  a  turnpike  road,  and  the  district 
relieved  from  aU  liability  to  repair  such  parts : — Heldy  that  this  district 
being  brought  within  the  Health  of  Towns  Act,  the  local  board  are 
liable  to  contribute,  under  4  &  6  Vict.  c.  59,  to  the  repair  of  such  part 
of  the  turnpike  road  situate  within  the  limits  of  the  local  board. — 
Reg.  V.  Worthing  and  Lancing  Roads  {Trustees),  2  W.  E.  478  ;  3  El.  &  Bl. 
989;  2  C.  L.  B.  1678;  23  L.  J.  M.  0.  187 ;  18  Jur.  907. 

1868 
Bights  of  Turnpike  Trustees  to  contract  for  Bopair  of 
Highways. — By  two  turnpike  Acts,  two  sets  of  trustees  were  respec- 
tively liable  to  the  repairs  of  a  certain  highway,  and,  in  consequence  of 
disputes,  they  each  agreed  by  resolutions  that  the  one  should  do  the 
repairs,  and  the  other  should  pay  25/.  a  year  towards  the  expenses  of 
such  repair,  during  the  continuance  of  the  trusts.  Held,  that  this  was 
an  agreement  that  might  lawfully  be  made  under  4  Greo.  4,  o.  95,  s.  78, 
and,  further,  that  it  must  be  supposed  to  be  a  continuing  agreement 
until  put  an  end  to  by  notice.— /Smw&uni€  v.  Bailey^  7  W.  B.  10; 
1  El.  &  El.  80 ;  28  L.  J.  Q.  B.  4 ;  5  Jur.  (N.  S.)  462. 

1838 

Liability  of  Parish. — If  a  turnpike  road  be  out  of  repair,  the 
inhabitants  are  liable  to  be  indicted  although  the  tolls  are  appro- 
priated by  Act  of  Parliament  to  the  repairs  thereof.  In  such  case 
they  must  seek  relief  from  the  trustees  under  3  Gteo.  4,  c.  126.— 5.  v. 
Preston,  2  Lewin,  C.  0.  193. 

Statute  4  Geo.  4,  c.  95,  s.  68,  which  provides  for  apportioning  the 
liability  to  repair  turnpike  roads  that  have  beeen  diverted,  is  not  con- 
fined to  bodies  politic  or  corporate  and  individual,  but  applies  also  to 
parishes.— i?.  v.  Barton  (1840),  11  A.  &  E.  343;  9  L.  J.  M.  0.  23; 
3  P.  &  D.  190. 

1841 

Bight  of  Surveyor  to  take  Materials.— The  words  "inclosed 
lands,"  in  sects.  97  and  98  of  the  Turnpike  Act  (3  Geo.  4,  c.  126),  axe 
used  in  their  popular  sense  as  denoting  lands  which  are  actually 
inclosed  within  fences.  Therefore  a  surveyor  may  take  materials  for 
the  repairs  of  a  turnpike  road  from  private  lands  not  inclosed  or 
fenced  off  without  the  order  of  justices  required  by  sect.  98,  such 
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lands  not  being  protected  by  that  section.  Land  surrounded  by  a 
fence  which  is  out  of  repair,  and  therefore  partially  open,  is  never- 
theless inclosed  land,  and  protected  by  sect.  98. — Tapsell  v.  Cro^akey, 
10  L.  J.  Ex.  188  ;  7  M.  &  W.  441. 

Power  for  trustees  of  turnpike  road  to  dig  for  gravel,  except  in 
gardens : — Held,  the  exception  extends  to  fields  planted  with  garden 
^M&,— Hughes  v.  Brand  (1751),  Amb.  105. 

1757 
Order  of  Sessions. — Sessions  cannot  order  materials  to  be  dug  in  a 
private  soil  under  the  Turnpike  Act  (29  Geo.  2,  c.  67). — R&c  v.  Manning, 
1  Burr.  377 ;  2  Ld.  Ken.  561. 


(4)  Application  of  Highway  Rates  to  Repairs. 

1861 

Under  4  &  6  Vict.  C.  69,  S.  1.— The  4  &  5  Vict.  c.  59,  s.  1,  which  em- 
powers the  special  sessions  to  order  contributions  out  of  the  highway 
rates  towards  the  maintenance  of  a  turnpike  road  in  the  parish  when 
the  trust  funds  are  deficient,  applies  to  any  turnpike  road,  whether  in 
existence  at  the  time  of  the  passing  of  the  Act  or  not.  A  turnpike 
trust  is  within  the  Act,  although  the  statute  under  which  the  road  is 
made  and  the  tolls  taken  has  other  objects  besides  the  making  and 
maintaining  the  turnpike  road,  and  enables  the  taking  of  other  tolls, 
and  aU  the  tolls  are  made  one  common  fund  for  the  several  objects  of 
the  statute. — Sunk  Island  Turnpike  Boad  {Trusteed)  y,  Patrington,  31 
L.  J.  M.  C.  18 ;  1  B.  &  S.  747. 

1862 

Jurisdiction  of  Justices.— By  a  local  turnpike  Act  powers  were 
given  to  make  a  road  from  A.  to  C.  (a  distance  of  about  sixteen 
miles) ;  such  road  was  made,  however,  only  from  A.  to  B.,  a  place 
about  midway  between  A.  and  C,  and  the  remainder  was  abandoned. 
Tolls  were  taken  for  the  road  which  was  completed,  but,  being  insuffi- 
cient for  the  repairs  of  the  said  road,  application  was  made  to  justices, 
under  4  &  5  Vict.  c.  59,  to  order  a  portion  of  the  highway  rate  to  be 
applied  to  such  turnpike  road.  At  the  hearing  the  justices  dismissed 
the  application,  holding  that  they  had  no  jurisdiction  to  make  the 
order  until  the  whole  line  of  road  was  finished  and  open  to  the  public. 
Held,  that  the  justices  were  wrong,  and  that  they  had  such  jurisdic- 
tion.—i2o6cr<«  V.  Boherts,  7  L.  T.  320;  3  B.  &  S.  183;  11  W.  E.  35. 

The  Alston  Turnpike  Act  directs  the  moneys  coming  to  the  hands 
of  the  trustees  to  be  applied  (1)  in  payment  of  the  expenses  of  obtain- 
ing the  Act ;  (2)  in  erecting,  &o.  toll-houses,  and  the  general  manage- 
ment, not  exceeding  300/.  per  annum ;  (3)  in  repairing  the  roads,  not 
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exceeding  1,600/. ;  (4)  in  paying  off  trust  debts.  The  trust  income 
for  the  current  year  exceeded  1,900/.  by  a  small  sum,  which  was 
applied  to  the  payment  of  the  trust  debts ;  but,  wishing  to  apply  a 
larger  sum  to  the  payment  of  their  debts,  they  applied  to  the  justices, 
under  4  &  5  Vict.  c.  59,  for  an  order  on  a  parish  to  contribute  to  the 
repair  of  the  turnpike  roads,  and  the  justices  ordered  10/.  to  be  paid. 
Held^  that  the  order  was  made  without  jtirisdiction,  as,  following  the 
application  of  the  moneys  directed  by  the  Act,  there  was  no  deficiency 
in  the  trust  funds  for  the  repair  of  the  roads.— TTcarc/o/e  District  High- 
way  Board  v.  AhUm  Turnpike  Trust  (1866),  14  L.  T.  646;  35 
L.  J.  M.  C.  173 ;  L.  E.  1 Q.  B.  396 ;  12  Jur.  (N.  S.)  563 ;  14  W.  E.  998. 


1873 

Contribution  Order— Exemption.— By  4  &  5  Vict.  c.  59,  ».  l, 
where  the  funds  of  a  turnpike  trust  are  insufficient  for  repairs,  &c.  of 
the  roads,  it  is  lawful  for  justices,  if  it  appear  to  them  necessary  or 
expedient,  to  make  contribution  orders  on  tiie  parishes,  the  money  paid 
thereunder  by  each  parish  to  go  towards  the  repairs  of  that  part  of  the 
road  which  is  within  the  pari^.  The  funds  of  the  M.  H.  and  B.  turn- 
pike trust  were  insufficient  for  the  repairs,  &c.  of  the  roads  within  the 
trust,  and  thereupon  the  justices  were  applied  to  for  a  contribution  order 
on  the  parish  of  G.  B.,  within  the  trust.  By  a  local  Act  (5  Vict, 
c.  Ixix.)  it  is  enacted  that  in  case  the  trustees  should  keep  that  part  of 
the  road  which  passes  through  the  said  parish  in  repair,  &c.  they  should 
be  entitied  to  levy  on  such  part  of  the  road  certain  tolls.  The  trustees 
had  levied  the  tolls,  and  they  were  sufficient  for  the  repair  of  the  port 
in  question  of  the  road.  Held^  affirming  the  decision  of  the  justices, 
that,  although  the  revenues  of  the  whole  trust  were  insufficient  for  the 
repair,  &c.  of  the  roads  within  it,  yet  the  trustees  were  not  entitled  to 
the  order,  inasmuch  as,  having  collected  the  tolls,  it  was  their  duty  to 
keep  in  repair  the  part  in  question  of  the  road,  and  they  were  estopped 
from  saying  the  same  was  out  of  repair.  The  money  paid  under  such 
an  order  woidd,  by  the  terms  of  4  &  5  Vict.  c.  59,  s.  1,  have  to  be 
expended  on  the  part  in  question  of  the  road,  and  would  therefore  go 
to  relieve  the  trustees  of  an  obligation  properly  incurred  by  them  and 
which  they  ought  to  discharge. — Market  Harhonmgh  Trustees  v.  Markti 
Harhorough  Highway  Boards  21  W.  E.  844 ;  42  L.  J.  M.  0.  139 ;  L.  B. 
8  a  B.  327 ;  28  L.  T.  660. 

A  turnpike  Act  provided  for  the  application  of  the  tolls  to  payment 
of  (1)  expenses  of  the  Act;  (2)  salaries ;  (3)  interest  of  debt;  (4)  re- 
pairs of  road  not  exceeding  800/. ;  (5)  reduction  of  principal  debt; 
(6)  further  repairs  of  road.  The  estimated  revenue  of  the  trust  was 
1,087/.  and  expenditure  1,017/.,  and,  after  allowing  for  salaries,  interest. 
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and  800/.  towards  repairs,  the  surplus,  83/.,  was  applied  towards  reduc- 
tion of  principal  debt.  That  left  a  deficiency  of  217/.  to  be  raised  by 
parochial  contributions,  and  22/.  Zs,  lid,  was  the  contribution  claimed 
from  parish  B.  under  4  &  5  Vict.  c.  65.  Held^  that  justices  might 
make  an  order  under  that  statute  for  payment  of  such  contribution 
from  parish  B.—Mawky  v.  Hopkimm  (1864),  10  L.  T.  27. 

An  order  cannot  be  made  under  4  &  5  Vict.  c.  59,  s.  1,  for  the  pay- 
ment of  a  sum  of  money  out  of  highway  rates  to  trustees  of  a  turnpike 
trust  for  repairs  already  done  to  the  road. — Broum  v.  Evaiis  (1865),  13 
W.  E.  680 ;  34  L.  J.  M.  0.  101 ;  11  Jur.  (N.  S.)  541. 

1848 

Order  of  Magistrates  under  4  &  6  Vict  o.  69— Particularity.— 

The  notice  of  an  intended  information  before  a  special  sessions,  for  the 
purpose  of  obtaining  an  order  for  payment  of  a  portion  of  a  highway 
rate  to  the  trustees  of  a  turnpike  road,  under  4  &  5  Vict.  c.  59,  need 
not  state  what  portion  of  the  road  is  out  of  repair,  or  to  what  purpose 
the  money  is  to  be  applied,  or  that  the  road  is  within  the  division  for 
which  the  sessions  are  held.  The  order  made  in  pursuance  of  such 
information  need  not  adjudicate  that  the  information  is  true,  or  that 
notice  was  in  fact  given ;  it  is  sufficient  if  it  shows  that  an  information 
has  been  exhibited,  and  that  the  justices  proceeded  to  act  upon  it.  It 
is  not  necessary  that  the  order  should  specify  the  precise  part  of  the 
road  to  the  repair  of  which  the  portion  of  the  rate  is  to  be  applied, 
the  object  of  the  statute  being  to  ascertain  the  amount  of  the  fund 
necessary  for  the  general  repair  of  so  much  of  the  turnpike  road  as 
is  within  the  parish.  Where  the  order  recited  an  application  to  the 
justices  to  order  a  portion  of  the  rates  **  to  be  levied  by  virtue  of 
the  statutes  in  that  case  made  and  provided  for  the  repair  of  the  high- 
ways within,"  &c.,  to  be  paid,  &c.,  and  the  order  directed  a  certain 
sum  to  be  paid  *'  out  of  the  rate  which  shall  next  be  made  for  the 
repair  of  the  highways  within,"  &o. : — Held,  that  the  order  must  be 
taken  to  refer  to  the  application,  and  was  therefore  warranted  by  the 
statute.  When  such  order  is  made  on  the  surveyor  of  the  highways 
of  a  hamlet,  it  is  to  be  considered  as  stated,  by  reasonable  intendment, 
that  the  hamlet  is  one  maintaining  its  own  highways.  The  order  need 
not  set  out  the  state  of  the  revenues  of  the  trusts,  or  the  length  of 
the  roads,  or  the  other  particulars  into  which  the  justices  are  to  inquire 
by  the  statute.  Where  an  order  recited  that  the  surveyors  of  the 
highways  appeared  in  pursuance  of  a  notice  from  the  clerk  of  the 
turnpike  trust  given  pursuant  to  the  statute,  and  there  was  an  affidavit 
stating  that,  though  such  notice  was  in  fact  given,  the  surveyors  did 
not  appear,  but  purposely  absented  themselves,  there  being  no  reason 
to  suppose  that  the  order  was  intentionally  false,  and  the  variance 
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being  immaterial  to  the  validity  of  the  proceeding : — Held^  that  it  was 
no  objection  to  the  order. — R,  v.  Preston,  18  L.  J.  M.  0.  4 ;  3  New 
Sees.  Cas.  333;  12  Q.  B.  816;  12  Jur.  1068. 

1846 

Certiorari— Appeal  to  Qaarter  Sessions.— An  order  of  special 
sessions  directing  a  portion  of  the  highway  rate  to  be  paid  to  the  sur- 
veyor for  the  porpose  of  repairs  of  a  turnpike  road,  under  4  &  6  Vict, 
c.  59,  s.  1,  must  appear  on  the  face  of  it  to  be  made  at  special  sessions 
holden  in  and  for  the  division  of  the  county  in  which  the  tiimpike 
road  is  situate,  pursuant  to  5  &  6  Will.  4,  c.  50,  s.  45.  The  order 
directed  **  that  9^.  5«.,  being  a  portion  of  the  rate  or  assessment  levied 
or  to  be  levied  by  virtue  of  5  &  6  Will.  4,  c.  50,"  should  be  paid  to  the 
surveyor  of  the  highways  for  the  purpose  of  repairs.  Hdd,  that  it 
was  not  necessary  to  specify  in  the  order  what  proportion  of  the  rate 
was  to  be  paid ;  and  also  that  it  sufficiently  appeared  that  the  sum 
of  9^.  08,  was  to  be  paid  out  of  the  rate  then  in  existence  under 
5  &  6  Will.  4,  c.  50.  It  is  no  objection  to  a  rule  for  a  certiorari  to 
bring  up  an  order  of  two  justices,  that  a  former  rule  had  been  made 
absolute  for  a  certiorari  to  remove  an  order  of  qiiarter  sessions  con- 
firming the  order  of  justices  on  appeal,  but  to  which  no  return  has 
been  made,  imless  it  appears  by  affidavit  that  the  original  order  has 
been  duly  returned  to  the  sessions.  Where,  on  appeal  to  the  quarter 
sessions,  an  order  of  justices  has  been  confirmed,  the  six  months  within 
which  a  certiorari  to  bring  up  the  order  of  justices  must  issue  runs 
from  the  date  of  the  order  of  quarter  sessions,  and  not  from  the  date 
of  the  original  order. — B.  v.  Morice  or  i?.  v.  Hertfordshire  J  J,,  14 
L.  J.  M.  0.  75 ;  2  D.  &  L.  952 ;  1  New  Sess.  Cas.  595 ;  9  Jur.  731. 

1843 

Under  2  &  3  Vict.  c.  81.— Under  2  &  3  Vict.  c.  81,  justices  may 
make  an  order  that  the  parish  surveyor  shall  pay  a  portion  of  the  rate 
levied  under  the  General  Highway  Act  to  the  trustees  of  a  turnpike 
road  for  its  repair  when  it  appears  that  the  income  arising  from  the 
tolls  is  insufficient  to  defray  both  the  expenses  of  repair  and  the 
interest  on  money  advanced  on  mortgage  of  the  tolls,  although  under 
the  local  Act,  constituting  the  trust,  the  income  arising  from  the  tolls 
is  directed  to  be  expended,  first,  in  repairs,  and  afterwards  in  payment 
of  interest;  and  although  it  appears  to  them  that  the  income  would  be 
sufficient  for  the  purpose  of  repairs  alone. — R,  v.  Whiter  12  L.  J.  M.  C. 
31 ;  3  G.  &  D.  284;  4  Q.  B.  101 ;  7  Jur.  106. 

Under  2  &  3  Vict.  c.  81,  s.  1,  a  special  sessions  has  jurisdiction  to 
make  an  order  on  the  parish  surveyor  of  the  highway  to  pay  a  certain 
sum  to  the  trustees  of  a  turnpike  road  although  all  the  funds  of  the 
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turnpike  tmsteee  are  not  exhausted. — JR,  v.  Berks  JJ,  (1840),  8  D.  P.  C. 
727. 

1846 

Appeal — Interested  Magistrates. — ^An  order  of  sessions  where 
any  justice  interested  has  taken  a  part  in  the  proceedings  at  the 
hearing,  although  he  may  not  have  yoted,  is  bad,  and  will  be  set  aside 
by  the  Court.  Held  also,  that  on  appeal  against  an  order  made  at 
special  sessions  directing  a  parish  surveyor  to  pay  a  sum  of  money  to 
turnpike  trustees,  a  justice  who  was  a  creditor  of  the  turnpike  trust 
was  a  party  interested. — R,  v.  Hertfordshire  J  J,,  14  L.  J.  M.  C.  73  ; 
1  New  Sess.  Cas.  490 ;  6  Q.  B.  753 ;  9  Jur.  424. 

1846 
Appeal  against  Order — Notice. — Two  justices  at  special  sessions, 
on  the  23rd  April,  acting  under  the  statute  4  &  5  Vict.  c.  59,  after 
hearing  evidence  and  examining  (among  other  witnesses)  the  surveyor 
ol  the  roads  in  a  parish,  expressed  their  determination  to  make  an 
order  on  him  (as  such  surveyor)  to  pay  a  sum  of  money  to  the  trustees 
of  the  turnpike  road.  The  form  of  an  order  in  writing  was  then  and 
there  signed  by  them,  in  blank,  the  blanks  being  afterwards  filled  up 
by  their  clerk  in  conformity  with  their  verbally  expressed  decision. 
No  copy  of  the  order  in  writing  was  served  on  the  surveyor  for  six 
weeks  afterwards.  Held,  that  the  order  was  made  on  the  23rd  April, 
and  that  notice  of  grounds  of  appeal  given  more  than  six  days  after 
the  23rd  April  was  too  late.— -ft.  v.  Derbyshire  JJ.,  14  L.  J.  M.  C.  84  ; 
1  New  Sess.  Cas.  645;  7  Q.  B.  193 ;  9  Jur.  551. 


(5)  Application  of  Funds. 

1864 

Arrears  of  Interest.— Trustees  of  turnpike  roads  have  no  right  to 
pay  off  arrears  of  interest  of  money  borrowed  on  security  of  the  tolls 
before  providing  for  the  repair  of  the  road,  contrary  to  their  local  Act. 
Where  that  had  been  done— HM,  that  an  order  of  special  sessions  for 
payment  of  a  contribution  out  of  the  highway  rate  was  properly 
quashed  by  the  sessions.  The  interest  mentioned  in  13  &  14  Vict, 
c.  79,  s.  4,  is  the  interest  for  the  current  year  only. — i?.  v.  South  Shields 
Twmpihe  Roads  {TrusUes),  2  C.  L.  E.  1506;  3  El.  &  Bl.  599;  23  L.  J. 
M.  C.  134;  18  Jur.  1115. 

Trustees  of  a  turnpike  road,  who,  by  their  local  Act,  are  to  apply 
the  tolls  in  **  keeping  down  "  the  interest  of  the  principal  money  bor- 
rowed on  the  credit  of  the  Act,  and  then  in  keeping  the  road  in  repair, 
are  not  justified  in  paying  off  old  arrears  of  interest  when  the  road  is 
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out  of  repair  before  defraying  the  expense  of  the  repairs,  but  only  the 
interest  periodically  falling  due. — JR.  v.  Hutckinsofit  3  C.  L.  R.  104  ;  4 
EL  &  Bl.  200;  24  L.  J.  M.  C.  25;  18  Jur.  1116;  3W.  R.  70. 

By  a  local  turnpike  Act  the  trustees  were  to  apply  all  moneys  re- 
ceived by  them  by  virtue  of  the  Act  upon  roads  included  in  the  Act — 
first,  in  paying  fJie  expenses  of  and  incident  to  the  obtaining  of  the 
Act ;  secondly,  in  paying  and  discharging  any  interest  which  might 
from  time  to  time  be  owing  in  respect  of  money  which  might  have 
been  borrowed  on  credit  of  the  tolls  authorised  to  be  taken  by  former 
Acts,  thereby  repealed ;  thirdly,  in  keeping  the  roads  in  repair ; 
fourthly,  in  paying  and  discharging  any  interest  on  money  which 
might  thereafter  be  borrowed  on  the  credit  of  the  tolls ;  fifthly,  in 
reducing  and  discharging  the  principal  moneys  borrowed  on  the  credit 
of  the  tolls  authorised  to  be  taken  by  the  former  Acts ;  and,  lastly,  in 
reducing  and  discharging  the  principal  moneys  which  should  there- 
after be  borrowed,  &c.  Held^  that  a  mortgagee  of  the  tolls  autho- 
rised to  be  taken  by  the  former  Acts  had  not  a  right  of  action  against 
the  trustees  for  money  had  and  received  for  the  arrears  of  interest  difie 
to  him,  although  it  appeared  that  the  expenses  of  obtaining  the  Act 
had  been  paid,  and  that  the  trustees  had  in  their  hands  sufficient 
money  for  the  payment  of  such  arrears  of  interest. — Pardoe  v.  Prict 
(1847),  16  M.  &  W.  451 ;  16  L.  J.  Ex.  192. 

1870 

When  Priority  allowed.— By  a  local  turnpike  Act  tolls  were  to  be 
applied,  first,  in  payment  of  the  costs  of  the  Act ;  in  the  next  place,  in 
discharging  all  interest  due  upon  any  mortgage  or  securities  of  the 
tolls  and  in  defraying  the  expenses  of  buildings,  or  altering,  raising  and 
repairing  roads,  and  otherwise  executing  the  purposes  of  the  Act ;  and, 
lastly,  in  reducing  the  several  principal  sums  of  money  due  on  any 
mortgage  or  other  security,  and  all  other  debts  due  or  owing  or  here- 
after to  become  due  and  owing.  Held,  that  the  trustees  are  at  liberty 
to  apply  the  tolls  in  payment  of  arrears  of  interest  in  priority  to  the 
repairs  of  the  road.  R,  v.  Htdchinson  {aupra)  distinguished. — Burton 
Turnpike  Trustees  v.  Wincanion '  Highumy  Board,  18  W.  R.  1027; 
22  L.  T.  605 ;  39  L.  J.  M.  C.  155 ;  L.  R.  5  Q.  B.  437. 

By  a  local  turnpike  Act  (4  Yict.  c.  xxxv.)  it  is  provided  that  the  toUs, 
after  payment  of  the  costs,  &c.  of  the  Act,  shall  be  appropriated,  first, 
to  payment  of  interest  '*  which  may  from  time  to  time  be  owing  "  in 
respect  of  borrowed  moneys ;  secondly,  to  expenses  for  repairs  of  the 
road ;  and,  thirdly,  to  reducing  the  several  principal  sums  borrowed. 
The  Act  recites  that  at  the  time  of  the  passing  of  the  Act  certain 
arrears  of  interest  existed,  and  it  appeared  that  further  arrears  had 
since  accumulated.  Held,  that  the  trustees  were  not  at  liberty  to 
apply  the  tolls  to  payment  of  the  arrears  of  interest  in  priority  to  the 
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expenses  of  repairs ;  aud  that,  the  funds  being  sufficient  to  pay  for  the 
repairs  after  provision  for  the  interest  of  the  current  jear,  no  order  of 
contribution  could  be  made  by  justices.  B,  t.  Hutchinson  (3  W.  B.  70) 
and  Bruton  Turnpike  Trustees  v.  Wincanion  Highway  Board  (18  W.  B. 
1027)  distinguished. — Market  Harhorough  and  Bramton  Trustees  v. 
Kettering  Highway  Board,  21  W.  E.  737  ;  42  L.  J.  M.  0.  137 ;  L.  R. 
8  a  B.  308;  28  L.  T.  446. 

1866 
Sinkiiig  Pund  to  pay  Money  berrowed— Priority.— Money 
borrowed  by  the  commissioners  of  a  turnpike  road  on  the  security  of 
the  tolls,  after  12  &  13  Vict.  c.  87,  to  pay  off  a  debt  contracted  before 
that  Act,  is  not  money  borrowed  after  the  passing  of  the  Act  within 
the  meaning  of  the  Act ;  and  therefore  the  winlciTig  fund,  directed  by 
that  Act  to  be  set  aside  out  of  the  tolls  to  pay  off  such  money,  comes 
within  the  Act  13  &  14  Vict.  c.  79,  and  will  not  have  priority  over 
all  other  payments  out  of  the  tolls.  Sembkt  that  money  borrowed 
on  the  credit  of  rates  and  tolls  jointly  is  not  money  borrowed  on  the 
credit  of  tolls  within  the  meaning  of  the  Act.  Blackburn,  J.,  dubi- 
tante. — Chatham  Local  Board  v.  Bochester  Pavement  and  Boad  Trustees^ 
14  W.  B.  51 ;  35  L.  J.  M.  C.  81 ;  L.  B.  1  Q.  B.  24 ;  12  Jur.  (N.  S.) 
47 ;  13  L.  T.  273. 

1870 
Defidenoy  of  Inut  Fund— Apportionment  of  Bate  in  Aid.— The 
trust  fund  in  the  hands  of  the  trustees  of  a  turnpike  road  was  insuffi- 
cient for  the  repair  of  that  road.  It  therefore  became  necessary  to 
apply  for  a  rate  in  aid  under  4  &  5  Yict.  c.  59.  Owing  to  differences 
in  population  in  the  several  parishes  through  which  the  turnpike  road 
passed,  the  expenditure  necessary  to  repair  in  each  varied  considerably. 
Heldy  that  justices  were  right  in  deciding  that,  before  the  amount  of 
the  rate  in  each  parish  could  be  ascertained,  the  trust  fund  in  hand 
must  be  distributed  among  the  several  parishes,  not  on  the  mileage 
principle,  but  according  to  the  wear  and  tear,  i.e.,  the  expenditure 
necessary  to  repair  in  each. — Brighton  Turnpike  Boads  {Trustees)  v. 
Pre$ton  Surveyors,  18  W.  B.  574 ;  39  L.  J.  M.  C.  33;  L.  B.  5  Q.  B. 
146;  22L.  T.  92. 

(6)  Offences  upon. 

1866 

CatUe  Lying  or  Straying  npon  Turnpike  Boad.- On  an  informa- 
tion for  rescuing,  on  their  way  to  the  pound,  horses  seized  under 
4  G^.  4,  0.  95,  s.  75,  on  the  ground  that  they  were  lying  or  straying 
about  a  turnpike  road,  the  justices  dismissed  the  information,  but 
stated  a  case  for  the  opinion  of  the  Court,  from  which  it  appeared  that 
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the  horses  were  in  charge  of  a  man  who  was  four  or  five  yards  distant 
from  them,  and  they  declared  that  in  their  opinion  the  horses  were 
under  his  control.  Htldy  that  on  this  finding  the  horses  were  not 
lying  or  straying  about  within  the  meaning  of  the  statute. — Morris  v. 
Jeffries,  14  W.  R.  310;  35  L.  J.  M.  0.  143;  L.  R.  1  a  B.  261;  13 
L.  T.  629. 

1863 

Drawing  Timber  otherwise  than  upon  Wheeled  Carriages.— 

By  3  Geo.  4,  c.  126  (General  Turnpike  Act),  s.  121,  a  penalty  is  im- 
posed on  any  person  who  *'  shall  haul  or  draw  or  cause  to  be  hauled  or 
drawn  upon  any  part  of  such  turnpike  road  any  timber,  stone,  or  other 
thing  otherwise  than  upon  wheeled  carriages  " : — Held,  that  a  carriage 
not  upon  wheels  laden  with  straw  is  not  within  the  enactment,  straw 
not  being  ejusdem  generis  with  stone  or  timber,  and  not  therefore  being 
within  the  meaning  of  the  words  **  other  thing." — Radnorshire  County 
Roads  Board  v.  Evans,  7  L.  T.  677 ;  3  B.  &  S.  400;  32  L.  J.  M.  C. 
100;  9  Jur.  (N.  S.)  890. 

1886 

Encroachment— Limitation  of  Time  for  Conviction.— By  9  Geo.  4, 
c.  77,  s.  18,  no  person  may  be  convicted  of  an  offence  against  3  G«o.  4, 
c.  126,  s.  118 — ^which  enacts  that  any  person  causing  an  encroachment 
within  a  certain  distance  of  the  centre  of  a  turnpike  road  shall  be 
subject  to  a  penalty — after  the  expiration  of  six  months  from  the  time 
when  such  offence  shall  have  been  committed.  The  period  of  six 
months  mentioned  in  the  section  begins  to  run  from  the  time  that  a 
substantial  encroachment  of  the  highway  has  been  caused,  and  not 
from  the  final  completion  of  the  encroaching  building  or  other  encroach- 
ment.—^ycfe  V.  Entvoistle,  52  L.  T.  760;  49  J.  P.  517. 

1861 

Making  a  Tunnel  nnder— Iignnction. — ^The  trustees  of  a  turnpike 
road  which  passed  over  a  hill  were  empowered  to  lower  it  when  neces- 
sary. They  applied  to  restrain  an  adjoining  freeholder  from  making  a 
tunnel  under  the  road  on  the  ground  that  it  would  obstruct  the  future 
improvement  of  the  road.  The  Court,  however,  held,  that  it  had  no 
authority  to  interfere,  and  refused  the  application.— (7wnZiye  v.  Whalley, 
13  Beav.  411. 

(7)  Conversion  into  Main  Road. 

1891 

Application  to  County  Authority  for  Boad  to  be  declared  Main 
1(^1^. — By  a  local  Act  of  Parliament  in  the  year  1796  commissioners 
were  appointed  with  powers  of  draining,  inclosing,  and  road-making  in 
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certain  fen  oonntrj  in  the  county  of  Norfolk.  By  an  amending  Act  of  the 
year  1849  certain  of  the  roads  made  by  the  commissioners  under  powers 
given  to  them  by  the  earlier  Act  were  made  public  highways.  In  1863 
a  further  amending  Act  was  passed.  The  combined  effect  of  the  three 
Acts  was  that  the  commissioners  were  the  only  highway  authority 
within  their  district.  HM^  that  the  commissioners  were  not  a  high- 
way authority  within  the  meaning  of  the  Highways  and  Locomotives 
Amendment  Act,  1878,  so  as  to  entitle  them  to  have  one  of  the  high- 
ways in  their  district  declared  a  main  road,  so  that  half  the  expense  of 
maintaining  it  might  be  borne  by  the  coimty  under  sects.  13  and  15  of 
the  said  Act.—/?,  v.  Ni/rfolh  County  Council,  65  L.  T.  222;  60  L.  J.  Q.  B. 
379;  56J.  P.  7. 

1884 

Liberties  merged  in  Counties— Coimty  Authority— Becorder.— 

Liberties  merged  into  counties  by  the  Highways  Act,  1862,  are  revived 
by  the  Highways  Act,  1878,  and  so  far  as  that  Act  applies  are  to  be 
deemed  separate  *' counties.**  The  **  county  authority"  for  such 
liberties  are  the  justices  of  those  liberties  in  quarter  sessions  assembled. 
A  recorder  of  a  borough  to  which  such  liberties  belong,  when  holding 
his  quarter  sessions,  represents  the  justices  of  such  counties  in  quarter 
sessions  assembled,  and  he  must  be  deemed  to  be  the  **  county  autho- 
rity **  under  the  Highways  Act  of  1878,  and  be  required  to  exercise 
the  jurisdiction  of  such  **  county  authority.**  The  plea  that  there  is 
no  machinery  for  exercising  such  jurisdiction  is  not  sufficient  to 
excuse  the  authority  having  such  jurisdiction  from  acting  when 
properly  applied  to  for  such  purpose.  R,  v.  Recorder  of  Carmarthen 
(7  A.  &  E.  756)  and  R.  v.  Mayor  of  East  Looe  (10  W.  E.  866)  followed. 
— i?.  V.  Dover  Recorder,  32  W.  E.  876 ;  49  J.  P.  86. 

1886 
Main  Bead— Bead  ceasing  to  be  Turnpike  Bead  after  1870. — 

Where  a  road  has  ceased  to  be  a  turnpike  road  between  the  31st  De- 
cember, 1870,  and  the  date  of  the  passing  of  the  Highways  and 
Locomotives  Amendment  Act,  1878,  and  no  application  has  been 
made  under  the  first  paragraph  of  sect.  16  of  that  Act  for  a  provisional 
order  declaring  that  such  road  ought  not  to  become  a  main  road,  and 
therefore  such  road  has  become  a  main  road  by  sect.  13,  the  Local 
(Government  Board  has  power  under  the  second  paragraph  of  sect.  16 
to  make  a  provisional  order  declaring  that  such  road  has  ceased  to  be 
a  main  road  and  become  an  ordinary  highway. — R,  v.  Local  Govern- 
ment  Board,  53  L.  T.  194 ;  54  L.  J.  M.  0.  104 ;  15  Q.  B.  D.  70 ; 
49  J.  P.  580  (C.  A.). 
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ADDENDA. 


1903 

Paving  Expenses— Highway  repairable  by  the  Inhabitants 
at  large. — ^A  deoisioii  of  justices,  upon  an  objection  taken  by  frontagers 
under  sects.  29  to  31  of  the  Wakefield  Corporation  Act,  1887  (which 
are  identical  with  sects.  6  to  8  of  the  Private  Street  Works  Act,  1882), 
in  regard  to  executing  private  street  works  in  a  street  and  apportioning 
the  expenses  thereof  upon  the  frontagers,  that  the  street  is  a  highway 
repairable  by  the  inhabitants  at  large,  is  binding  in  subsequent  pro- 
ceedings in  respect  of  a  different  scheme  for  executing  private  street 
works  in  the  street.  Decision  of  the  Divisional  Court  reversed. — 
Wakefield  Corporation  v.  Cooke,  19  T.  L.  E.  214. 

Highway  Expenses— Conversion  of  part  of  Bnral  District 
into  Urban  District. — By  an  order  made  imder  sect.  57  of  the  Local 

Government  Act,  1888,  part  of  a  rural  district  was  converted  into  a 
separate  urban  district,  and  the  maintenance  of  the  highways  in  the 
new  urban  district  was  taken  over  by  the  urban  district  coimcil.  The 
rural  district  council  claimed  an  adjustment  under  sect.  62  of  the  Act 
of  the  property,  income,  debts,  liabilities  and  expenses  in  connection 
with  the  maintenance  of  the  highways,  upon  the  groimd  that  the 
income  which  the  rural  district  council  formerly  received  from  the 
district  which  was  converted  into  the  urban  district  towards  the 
expenses  of  the  highways  exceeded  the  cost  of  maintaining  the  hi^- 
ways  within  that  district,  and  that  therefore  there  would  be  a  loss  of 
income  to  the  rural  district  by  reason  of  the  change.  Held,  that  this 
loss  of  income  was  a  proper  subject-matter  for  adjustment  under 
sect.  62  of  the  Local  Gh>vemment  Act,  1888. — Cfodstone  Rwral  Council  v. 
Caterham  Urban  Council,  19  T.  L.  B.  290  (C.  A.). 
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ACCOUNTS, 

of  ofBoers  of  highway  board,  96. 

Burveyors,  17,  18,  59,  102,  118. 

of  highway  board,  118—122,  148. 

appeal  against,  119 — 122. 

highway  district  and  parish,  148. 

by  highway  anthority,  of  expense  of  maintenance  of  main  roads,  152. 

rate  accounts  of  waywardens,  164. 

recovery  of  certified  balances,  164. 

allowance  of  law  expenses  in  surveyor's,  218. 

books  of  surveyor,  recovery  from,  230. 

surveyor  entitled  to  charge  expenses  of  appeal,  230. 

mandamus  to  compel  surveyor  to  produce,  231. 

expenditure  by  surveyor,  understated,  recovery  of,  233. 

of  assistant  surveyor,  234. 

disallowance  of  surveyor's,  234. 

of  surveyor,  power  of  special  sessions  to  state  a  case,  234. 

of  surveyor,  appeal  to  quarter  sessions  ag^ainst  allowance  of,  234. 

turnpike  trustees',  power  to  inspect,  588. 

ACTIONS, 

limitation  of,  51,  227—229,  343. 

for  non-repair  of  county  bridge,  224.     See  Bbidobs  ;  Repaib. 

right  to  notice  of,  226—229. 

against  predecessors,  231.    See  Subvetob. 

against  parish  for  non-repair,  509. 

ACT  OF  GOD,  meaning  of,  363. 

ADOPTION, 

of  parish  roads  by  certain  boroughs,  103.    See  DsDiOiTiOF. 
dedicated  road,  not  necessary,  493. 

AGGBLEYED  PABTY,  meaning  of,  323. 

APPEAL, 

by  persons  aggrieved  at  stoppage  of  highway,  43,  320.    See  JTjmoBa ; 

Kefaib;  Quabtbb  Sessioms. 
jury  to  determine  whether  new  highway  is  nearer,  44. 
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APTEAlt-^eontinued. 

costs  to  be  awarded  in,  44,  121. 

against  rate  bj  person  aggrieved,  119. 

against  items  of  expenditure,  119. 

conditions  of,  120. 

power  to  refer  case  to  arbitration,  120. 

proceedings  on,  121. 

form  of,  to  quarter  sessions,  under  Locomotive  Act,  1878.  .161,  lB6d. 

by  persons  aggrieved  by  stone  taken  by  surveyor,  210. 

right  of  surveyor  to  charge  costs  of,  230,  233. 

power  of  quarter  sessions  as  to  costs  of,  where  dismissed,  234.. 

against  allowance  of  surveyor's  accounts,  234. 

to  quarter  sessions  as  to  dedication,  303. 

against  diversion,  318. 

time  for  notice  of,  319. 

neglect  to  give,  320. 
costs  of,  321,  322. 

against  diversion,  when  not  allowed,  323. 
evidence  of  affixing  notice  of,  333. 
justices  cannot  refuse  to  hear,  334. 
against  justices'  finding  as  to  extraordinary  traffic,  343. 
to  quarter  sessions  against  dismiHsal  of  charge  of  causiog  obstruction, 

414. 
against  conviction  for  an  offence,  419,  580. 
against  rate,  471. 
against  rate,  neglect  to,  473. 
against  distress,  notice  of,  474. 
against  order  of  justices  as  to  repairs,  503. 
from  conviction  for  illegal  toll,  556. 
against  conviction  for  evading  toll,  time  for,  581. 

ARBITBATION,  as  to  main  roads,  217.    See  Appeal  ;  Hiohwat. 

AUTHORITIES,  213.    See  Couhtt  Council  ;  Dibtbict  CJouwoil  ;  Highway 

BOABD. 

right  to  notice  of  action,  218. 

BARBED  WIRE, 
meaning  of,  176. 
removal  of,  where  nuisance,  177. 

BICYCLES, 

bye-laws  as  to,  173. 
whether  carriages,  237,  288. 
use  of,  for  advertisement,  237. 
riding  with,  on  footpath,  237. 
travelling  at  night  without  lamp,  237. 
liability  to  tolls,  238.     See  Tolls. 
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BELL  in  Parliament,  recovery  of  expenses  of,  218. 

BOROUGH, 

definition  of,  86,  161. 

places  partly  within  and  partly  without,  108. 
application  of  L.  G.  A.,  1888,  to  county,  171. 
maintenance  of  bridges,  212. 

BORROWING  MONEY, 

by  highway  board  for  improvements,  123.     See  Tolls. 
on  mortgage,  126,  128. 

BOUNDARY,  map  annexed  to  inclosure  award,  not  evidence,  272. 

BRIDGES.    See  Repaib. 

locomotives  on  suspension  and  other,  82.    See  Railway. 

appeal  against  restrictions,  lS6d, 
damage  caused  by  locpmotives,  82. 
locomotives  not  to  meet  on,  186^. 
acceptance  of,  by  county  authority,  153. 
contribution  out  of  county  rates  towards  erecting,  164. 
power  of  county  council  as  to,  166. 

agreement  between  highway  authorities  for  improvement  of,  176. 
Magna  Charta  provisions  as  to,  187. 
statute  of  1630..  187. 

justices  may  award  process  against  persons  who  ought  to  repair,  187. 
how  justices  may  rate  inhabitants  for  repairs  of,  188 — 191. 
cinque  ports  excepted,  191. 
repairing  highways  at  end  of,  191. 
where  right  to  repair  disputed,  192. 
assessment  of  towns  towards  repair  of,  192 — 196. 
matters  concerning  repair  of,  where  to  be  determined,  196. 
persons  exempted,  196. 
penalties,  how  to  be  applied,  195. 
contracts  for  repair  of,  196,  205,  211. 
justices  to  purchase  lands  to  build  county,  197. 
procurement  of  materials  for  repair  of,  198—202. 
quarter  sessions  may  widen  county,  199. 
orders  respecting  Yorkshire,  202. 
repairable  by  tenure,  202. 
superintendence  of  repairs,  203 — 206. 
quarter  sessions  to  order  payment  of  repairs  of,  204. 
justices  may  contract  for  repair  of,  205,  211. 
repaired  by  hundreds,  206. 
quarrying  of  stones,  207 — 211. 
surveyors  empowered  to  take  stone,  207. 


Digitized  by 


Google 


610  INDEX, 

BRIDGES— continued. 

appeal  by  pereon  aggrieyed,  210. 

maintenance  of  borough,  212. 

who  liable  to  repair,  239—258. 

repair  of,  ratione  tenura^  244,  246,  260. 

indictment  for  non-repair  of,  245,  251. 

evidence  of  liability  to  repair  foot-,  246,  249. 

part  of,  in  different  counties,  249 — 250. 

built  under  special  authority,  251. 

built  in  lieu  of  a  ford,  252. 

without  reference  to  county  surveyor,  262. 

when  made  under  Turnpike  Act,  253. 

highway  carried  over  railway  line  by,  253. 

liability  during  erection  of,  253. 

liability  of  persons  receiving  tolls  to  repair,  254. 

re- erecting  under  local  Act,  254. 

built  upon  an  old  site,  255. 

over  stream  of  water,  255. 

widened,  evidence  of  obligation  to  repair,  255. 

approaches  to,  256—258,  260,  421—424. 

non-repair  of,  258 — 261. 

presentment  for,  258. 
indictment  and  evidence,  258. 

inspection  of  parish  books  as  to  whether  county  or  parish 
liable  for,  259. 
non-repair  of  approaches,  260. 
judgment  by  default,  260. 
costs,  when  defence  frivolous,  261. 
fines  for  non-repair,  261. 

liability  for  injuries  and  nuisances  in  connection  with,  261 — 263. 
injury  due  to  want  of  repair,  261. 
damage  by  locomotives,  261. 
obstruction  by  swing,  261. 
neglect  to  fence  dangerous  place  on,  262. 
prevention  of  nuisance  by  pulling  down  old,  263. 
ratabiUty  of,  263—264. 
company  of  proprietors  ratable,  263. 
paved  under  local  Act,  liable  to  rate,  264. 
construction  of,  by  canal  company,  264. 
not  bound  to  strengthen,  for  existing  traffic,  264. 
liability  to  widen,  265. 
order  of  justices  for  widening,  265. 
property  in  materials  of,  265. 
fees  to  clerk  of  peace  by  master  of,  266. 
water  dropping  from,  over  highway,  384. 
erecting  new  foot-,  on  another^ s  land,  387. 
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BUILDINGS.    See  Danobbous  Buildinos  ;  Housbs  ;  IicPBOvnoarTB ;  Ubbav 

AUTHOBITT. 

what  is  a  new,  140. 

purchase  of,  for  county  bridges,  206. 

BTE-LA.WS, 

under  Looomotiyes  Act,  respecting  waggons,  167,  186^. 
confirmation  of,  160. 
as  to  bicycles,  Ac,  173. 
breach  of,  183. 


CARPET  BEATING.     See  Offbhces. 

CARTS.     See  Waooonb. 

CARTWAYS,  width  of,  38. 

CATTLE  STRAYING, 

power  to  impound,  76,  114.     See  Hiohwat  ;  OnaTBUonow. 

seU,  76. 

proTide  a  pound,  77. 
slaughtering  in  streets,  77. 

CERTIORARIy 

indictment  for  not  repairing  bridge  may  be  removed   by,  265,  527. 

^  JnsncBS. 
raising  other  points  than  those  reserved  by  sessions,  302. 
neglect  to  give  prescribed  noticou  as  to  stoppage,  316. 
indictmeut  for  not  repairing  highway,  removal  of,  by,  527. 

CHURCH,  meaning  of,  1. 

CHURCHYARD  FOOTPATH, 
removal  of  steps  from,  391. 
removing  earth  and  bones  from,  544. 

CLERK  OF  HIGHWAY  BOARD,  duties  of,  93. 

CLERK  OF  THE  PEACE,  payment  of  percentage  to,  by  bridge-master,  266. 

COLLECTOR  OF  RATES, 
appointment  of,  15. 
security  from,  15. 
to  make  out  accounts,  15. 
allowances  to,  191,  194. 

COLLECrrOR  OF  TOLLS.    See  Tolls. 

COMMON  RIGHTS,  duties  of  district  council  as  to,  179. 

R  r2 
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COMPENSATION  for  land  taken  for  widening  highway,  39.   See  Tub»pi¥«. 

CONTRACTOR.    -&^  OBSTBUonoN ;  Neoliobnob;  Nuibakce. 

COSTS, 

to  he  awarded  in  appeal  on  diyersion  of  highway,  46,  321. 
of  parishes  applying  to  he  removed  from  one  district  to  another,  111. 
of  appeal  against  highway  rate,  121. 
double,  under  Assessment  Act,  195. 
of  indictments  for  obstructing  highway,  219. 
of  appeal  dismissed,  power  of  quarter  sessions,  234. 
when  defence  for  non-repair  of  bridge  frivolous,  261. 
effect  of  non-payment  of,  on  appeal  for  diversion,  322. 
of  prosecution,  when  no  defence  made  on  indictment  for  non-repair, 
627—532. 

COUNTY,  definition  of,  85,  106,  161,  478. 

COUNTY  AUTHORITY, 

meaning  of,  161.    jS^^  Highway;  Repubs;  Tubnpikb. 
power  of,  to  make  bye-laws  respecting  waggons,  167. 
conversion  of  turnpike  roads  into  main  roads,  606. 

COUNTY  COUNCIL, 

power  as  to  bridges,  166.    See  Repaibs. 

maintenance  of  main  roads  by,  167 — 169. 

supplying  materials  for  roads  not  to  disqualify  for  election  to,  176. 

authority  with  respect  to  highways,  213. 

repair  of  bridge  by,  241. 

annual  payment  by,  for  maintenance  of  roads,  478. 

is  road  authority  under  Tramways  Act,  480. 

recovery  of  expense  of  repair  of  sea  wall  from,  481. 

how  it  may  act  under  Locomotives  Act,  1898 . .  186i. 

COUNTY  RATE,  maintenance  of  main  roads,  150,  476.     See  Highway; 
Repaibs. 

CREATION  OF  HIGHWAYS,  266,  487.    See  Cul-de-sao  ;  Dedication. 
evidence  of  prescriptive  right  of  way,  266. 
right  of  access  to  land,  266. 
road  stopped  at  one  end,  266. 
when  eul'de-saCf  267. 
when  rendered  inaccessible,  268. 
sufficiency  of  way,  268. 
through  private  property,  269. 
over  place  not  a  thoroughfare,  269. 
breadth  of  way,  269—270. 
encroachment  by  adjoining  owners,  271. 
extent  of  public  rights,  271. 
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CREATION  OF  niGUW AYS— continued. 

proof  of  boundaries,  map,  indosore  award,  271. 

snfficienoy  of  description  in  pleadings,  272. 

jorisdiction  to  determine,  272. 

extinguished  by  Act  of  Parliament,  272. 

creation  hj  statute,  273. 

strictness  of  conditions,  273. 

rights  reserved  by  owner,  273. 

when  completion  a  condition  precedent,  274. 

CROWD  COLLECTING.     See  Ntjisanob  ;  OBSTEUonoN. 

CUL-DE-SAC, 

public  path  still  a  highway  although  a,  267,  269,  276. 
rendering  a  footpath  a,  306. 

CULVERT,  construction  of  private,  on  highway,  222. 


DAMAGES, 

surveyors  not  liable  to,  for  non-repair  of  county  bridge,  224. 
to  bridge  by  locomotives,  261. 

DANGEROUS  BUILDINGS, 

to  be  taken  down  by  owners,  71. 

neglect  of  owner,  71,  72. 

places  to  be  repaired  or  inclosed,  74. 

DEDICATION.    See  "Hiobmay  ;  RiohtopWat;  Turnpike. 
evidence  of  intention,  274,  281,  288,  290,  299,  302. 
by  landlord,  where  land  in  hands  of  lessees,  280. 
by  lessee,  purchaser  without  notice,  280. 
what  amounts  to,  284,  287. 
soil  of  a  mews,  284. 

occasional  user  of  road  by  strangers  for  pleasure,  evidence  of,  284. 
long  user  of  footpath  over  copyhold  land,  evidence  of,  285. 
land  vested  in  company  for  statutory  purposes,  285. 
setting  out  proposed  road,  286. 
vague  tracks  not  enough  to  show,  286. 
limited,  289,  291. 

of  new  road,  notice  of,  neglect  of  duty  by  surveyor,  289. 
occupation  roads,  291. 

deviation  from  ancient  path — new  way,  292. 
to  public  use,  right  of  owner  of  land  as  to  access  to  property,  292. 
reservation  to  plough  up  a  footpath,  293. 
power  to  make  road  over  public  recreation  ground,  294. 
subject  to  existing  rights,  295. 
acts  to  prevent,  295. 
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DEDICATION— tfow^iwMfrf. 
effect  of  repaying,  297. 
to  public  use,  obetructicms,  298. 
by  the  Crown,  299. 
by  statutory  body,  300. 
rebutting  evidence  of,  300. 
roadside  strip,  300,  301. 
of  public  footpath,  302. 

proper  notice  of,  not  taken,  still  a  highway,  303. 
to  the  public,  proposal  of,  303. 
appeal  to  quarter  sessiono,  303. 
when  adoption  by  parish  unnecessary,  303. 
road  to  be  made  to  the  satisfaction  of  surveyor,  303. 
of  road  to  public,  n^t  used  by  inhabitants,  repair  of,  304. 
of  footpath  over  Crown  lands,  329. 
of  highway,  with  dang^erous  obstruction,  no  action,  404. 
of  road,  liability  to  repair,  493. 

DEFAULT, 

of  highway  authority,  149. 

power  of  county  authority  to  enforce  performance,  149. 

DIRECTION  POSTS,  erection  of,  11. 

DISTRESS, 

for  forfeitures,  49. 

for  expenses  in  repair  of  dangerous  buildings,  71. 

for  non-payment  of  assessment  for  bridges,  194. 

wrongful,  for  rate,  223,  484. 

warrant  for,  mandamus  to  issue,  471. 

notice  of  appeal  against,  474. 

DISTRICT  COUNCIL,  formerly  Highway  Board.     S^e  Highway  ;    Rb- 
paib;  Titbnpulk. 
consent  of,  for  stopping  roads,  178. 

duties  of,  as  to  rights  of  way,  rights  of  common,  &c.,  179. 
constitution  of ,  213,  214. 
validity  of  order  for  meeting  of,  214. 
appointment  of,  214. 

parts  of  roads  repairable  by  different,  479. 
transfer  of  local  powers  to,  491. 
transfer  of  powers  of  turnpike  trustees  to,  583. 

DISTRICT  FUND,  expenses  of  highway  board  to  be  paid  out  of,  147. 

DISTURNPIKED  ROADS, 

to  become  main  roads,  476.     See  Highway  ;  Rbpaib. 
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DITCHES, 

surveyor  to  make  and  keep  open,  31. 

owner  not  to  alter  without  conaent,  31. 

power  of  surveyor  to  enter  on  adjoining  lands  to  out,  222. 

duty  of  occupiers  to  cleanse,  595. 

DIVERSION   AND    STOPPAGE,  41—45,    64—65,    112.     See   Appbil; 
Fosxs;  Railway;  Tubnpike. 
persons  aggrieved  may  appeal,  43,  323. 
discontinuance  of  unnecessary  highways,  112. 
revival  of  stopped  highway,  113. 
of  footpaths  and  roads,  178. 
right  of  way  extinguished  by,  268. 
by  order  of  justices,  305. 
widening  of  roads,  306. 
setting  out  new  highway,  307. 
prior  to  Highway  Act,  1835 . .  308. 
contents  of  justices*  order,  308. 
validity  of  order,  309. 
by  what  justices,  310. 
consent  of  parties,  310. 
description  of  order,  311. 
notice  of  special  sessions  for,  311. 
proof  of  highway,  312. 
since  Highway  Act,  1835.  .312. 
sufficiency  of  statements  in  certificate  for,  313. 
certificate  for,  to  be  founded  on  inspection,  315. 
delegation  of  discretion  to  surveyor,  315. 
neglect  to  give  prescribed  notices,  316. 
notice  of  vestry  meeting,  317. 
place  for  affixing  notices  of,  317. 
road  authority  and  tramway  company,  317. 
substitution  of  new  road,  318. 
liability  to  repair,  presumption  from  long  user,  318. 
appeal  ag^nst  order,  318—320. 
by  individuals,  323. 

contractor  acting  under  statutory  powers,  323. 
extinction  of  old  highway,  324. 
under  Indosure  Acts,  324.     See  Inolosurb  Acts. 
stoppagfe  of  old  public  footway,  324. 
private  right  of  way,  325. 
of  public  road  by  railway  company,  440 — 447. 
new  road  dangerous  in  winter  time,  443. 
power  of  turnpike  trustees  to  divert,  585. 

DIVISION,  meaning  of,  2. 
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DRAIN, 

power  of  highway  authority  to  keep  open,  217. 
power  to  oat  on  adjoining  land,  222. 

DRIVERS, 

of  waggons.     See  Waoqons. 
locomotives,  their  duties,  129,  186^. 
reasonable  care  to  be  exercised  by,  415. 
right  to  remove,  416. 
leaving  waggons  on  highway,  416. 

DUMB  WELL,  not  a  drain  or  watercourse,  217. 

ELECTION  OF, 

surveyor.     See  Subveyob. 
waywardens.     See  Watwabdbns. 

ENCROACHMENTS  ON  HIGHWAY,  31,  125,  604. 
conviction  for,  conclusive  evidence  of,  222. 
by  adjoining  owners,  271. 
of  the  sea,  duty  of  Crown  to  protect  realm,  365. 
what  amounts  to,  389. 

of  the  sea,  effect  on  liability  to  repair  road,  486. 
removal  of,  liability  to  repair,  500. 

EXCAVATIONS  IN  HIGHWAY,  361,  370.   iS^  Nbouoehcb  ;  Obstbuc- 

TION. 

in  private  road,  362. 

duty  of  owners  of  adjoining  land  to  fence,  406. 

sufficiency  of  fence  round,  406. 

EXHAUSTED  PARISH  LANDS,  143—145,  509. 

EXPENSES  OF  HIGHWAY  BOARD.     -&v  Highway  Boabd. 

EXTRAORDINARY  TRAFFIC,  154,  334,  339.     See  Looomotivks. 
power  of  road  authority  to  recover  expenses  for,  154, 186A. 
expenses  for,  not  to  be  recovered  summarily,  186A. 
meaning  of,  334. 
how  estimated,  335. 
traction  engine,  335. 
contractor  and  sub-contractor,  336. 
caused  in  building  a  house,  337. 
conveyance  of  stone,  337. 
road  not  constructed  for  heavy  weights,  339. 
conveyance  of  manure  to  farm,  339. 
string  of  coal  carts,  339. 
persons  liable  for,  340. 

persons  contracting  for  delivery  of  materials,  but  not  controlling  car- 
riage, 340. 
employer  or  contractor  liable,  341. 
recovery  of  expenses  for,  342. 
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EXIRAORDINARY  TRAFFlC-^ontinued. 

time  within  wliioh  prooeediDgs  may  be  taken,  343. 

finding  of  jnstioes  as  to,  343. 

objection  to  appointment  of  surveyor,  Taliditj  of  certificate  as  to,  344. 

EXTRA-PAROCHIAL  PLACES.    See  Pabmh. 


FEES,  amount  of,  under  Highway  Act,  1835.  .62. 

FENCES, 

erection  of,  by  landowners,  103. 
encroachment  on  highway  by,  125. 
power  of  highway  authority  to  erect,  164. 
remoyal  of,  by  surveyor,  306. 

by  highway  authority,  376. 
adjoining  highway  defective,  388. 
along  railway,  company  bound  to  maintain,  437. 
keeping  up,  499. 

FERRIES,  344. 

ownership  of  land,  344. 

owner  of,  cannot  maintain  action  for  loss  of  traffic  by  a  new  highway, 

345. 
injunction  to  prevent  interference  with,  345. 
working  from  another  landing-place,  346. 
no  obligation  to  put  carriage  on  board,  346. 
lessees  of,  liable  for  injury,  347. 
nature  of  giant  of,  reputation  is  evidence,  348. 
established  by  statute,  action  for  interference  with,  348. 
what  necessary  to  prove  in  an  action  for  disturbance  of,  348. 
limits  of  andent,  ascertained  by  user,  348. 
compensation  for,  where  a  private  right,  349. 
obstruction  after  suit,  350. 

action  ag^ainst  person  who  ferries  passengers  near  to  tennini  of  his,  350. 
plea  of  public  convenience,  351. 

ancient,  use  of  boat  of  not  lees  than  four  tons  burden,  351. 
disturbance  of  an  ancient,  352. 

injunction  to  restrain  railway  company  from  conyeying  passenger  by 
steamboats,  352. 

FINAL  ORDERS.    See  Jwrnosa, 

FINES.    See  Pebtalties. 

FIRES,  making  on  highway.     See  OBSTBUonoN. 

FIRING  GUN  in  street.    See  Offenoss. 

FLAGGED,  meaning  of,  500. 

FLOWER  POTS  in  upper  windows.     See  Offbmobb. 
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FOOTPATH, 

riding  on,  33,  78,  396.     See  Ofpbncbs  ;  DiYEBSioir. 

width  of,  38. 

stoppage  and  diversion  of,  178. 

public,  302. 

rendering  a,  eul'de'sacy  306. 

stoppage  of,  under  Inclosure  Acts,  324. 

crowd  collecting  on,  379. 

of  cliarchyard,  removal  of  steps,  391. 

removal  of  stile  across,  placing  gate  instead,  392. 

placing  bar  across  part  of  public,  400. 

across  a  field  is  a  highway,  417,  569. 

no  obligation  on  a  railway  company  to  build  a  bridge  over,  427. 

railway  across,  453. 

by  the  side  of  main  roads  in  urban  districts,  479. 

stile  and,  liability  to  repair  ratione  tenura^  498. 

liability  of  frontagers  to  repair,  500. 

perambulator  on,  541. 

is  a  highway,  569. 

FORMS, 

under  Highways  Act,  1835.  .55 — 65. 

of  notice  of  election  of  surveyor,  55. 

of  notice  of  appointment  of  surveyor  by  justices,  55. 

of  highway  rate,  56. 

weekly  account  of  money  expended,  67. 

notice  of  intention  to  make  highway,  58. 

certificate  of  justices  of  highway  having  been  made  substantiaUy,  58. 

notice  to  remove  snow,  58. 

of  schedule  to  be  presented  by  surveyor  with  aocounts  to  magistrates, 

59. 
of  licence  to  dig  materials  on  inclosed  lands,  60. 
in  another  parish,  61. 
of  information  to  fix  boimdariee  in  two  parishes,  61. 
of  summons  to  be  subjoined  to  information,  62. 
of  final  order  and  adjudication  filed  with  clerk  of  peace,  62. 
of  notice  from  surveyor  to  remove  nuisances,  63. 
of  order  of  two  justices  for  widening  highway,  63. 
certificate  from  justices  to  quarter  sessions  relating  to  widening,  64. 
of  consent  from  owner  of  land  of  new  highway,  64. 
of  notice  of  diversion  of  highway,  65. 
of  proposal  to  form  highway  district,  104. 
of  provisional  order  and  confirmation,  104. 
of  mortgage,  128. 

GATES, 

across  roads,  width  of,  38.     See  Railway. 

to  be  maintained  where  railway  crosses  road,  65,  66,  460. 
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(}A.TES—€ofUinue4. 

where  a  niiisanoe,  460. 
for  level  oroesiiigfs,  461. 
duty  to  keep  attendant,  462. 
delay  in  opening,  463. 

GRAVEL-PITS, 

sale  of  exliausted,  143. 
working  of,  607. 

HEDGES, 

near  highways,  29. 
time  of  cutting,  30. 

HIGHWAY, 

meaning  of,  1,  176.     See  LoooxonvEs;  Roads;  Offsnoks  ;  Rbpaibs ; 

Tubnfiee;  Ubban  Authobitt. 
lands  for  maintenance  of,  may  be  let,  21. 
lying  in  two  parishes,  26. 
centre  of,  29. 
planting  of  trees  on,  29. 
where  prejudiced  by  hedges,  29. 
penalty  for  encroaching  on,  31,  126. 
narrow,  justices  may  order  to  be  widened,  38. 
additional  rate  for  widening,  40. 
stoppage  and  diversion  of,  41—46. 
repair  of  new,  46. 
provisions  as  to  widening,  46. 
railway  crossing,  gates  to  be  maintained,  66. 
duty  of  board  to  maintain,  93. 
proceedings  where  out  of  repair,  94. 

certain  places  to  be  deemed  places  separately  maintaining  their  own,  107. 
encroachment  on,  126,  271.     See  Enoboaohxbnt. 
locomotive  on,  129—132.     See  LoooxonvB. 
inhabitants  not  liable  for  repairs  to,  outside  district,  133. 
making  new  public,  134. 
regrdation  of  streets  and  buildings,  136 — 141. 
private  streets  when  sewered  may  be  declared  to  be,  137. 
main  roads,  160—163,  167. 
areas,  description  of,  161. 
unnecessary,  not  repairable  by  public,  164. 
entire  maintenance  of  main  roads  by  county  council,  167. 
power  to  reduce  main  road  to  status  of  ordinary,  176. 
nuisances  to,  176      See  Nuisanoes. 
at  the  end  of  bridges,  repair  of,  191. 
passing  through  private  property,  262. 
may  exist  over  place  not  a  thoroughfare,  269. 


Digitized  by 


Google 


620  INDEX. 

KlQnWAY—eofttinued. 

breadth  of  way,  270,  300—303. 

enoroaohments  on  by  adjoining  owners,  271. 

created  by  statute,  273. 

road  not  used  by  public  is  not  a,  273. 

rights  of  owner,  dedicating  land  as  a,  273.     Sm  Dedication. 

when  completion  a  condition  precedent  to  road  becoming  a,  274. 

how  created,  276. 

soil  of,  passes  under  conveyance  of  adjoining  land,  279. 

priyity  of  landlord  necessary  to  constitute  a,  279. 

mews  declared  to  be  a,  284. 

occasional  user  by  strangers  for  pleasure  is  evidence  of,  284. 

repairable  by  the  inhabitants  at  large,  294,  606. 

grant  of  lands  subject  to  rent-charge,  297. 

proper  notice  for  repairs  not  taken,  still  a,  303. 

when  adoption  of,  by  parish  not  necessary,  303. 

to  be  made  to  satisfaction  of  surveyor  before  dedication,  303. 

imder  turnpike  Act,  afterwards  repealed,  304. 

widening  of,  306. 

removal  of  fence  on,  by  surveyor,  306. 

setting  out  new,  sufficient  compliance,  307. 

proof  of,  312. 

re-making,  liability  of  local  authority  for  negligence,  377. 

heap  of  earth  near,  383. 

unloading  waggon  in  public  street,  383. 

right  of  authority  acting  under  statutory  power  to  break  up,  386. 

defective  fence,  388. 

roller  left  on,  394. 

cattle  lying  about,  394. 

owners  of  adjoining  land,  duty  to  fence  excavations,  406. 

subsidence  by  excavation,  409. 

negligence  in  breaking  up,  for  tramway  purposes,  410. 

riding  furiously  on,  414.     See  Offenobs. 

reasonable  care  in  driving,  416. 

destroying  surface  of,  417. 

right  of  public  to  pass  and  re-pass,  user  for  other  purposes,  417. 

underground  telephone  wires,  power  of  road  authority,  418. 

authorities  liable  for  repair  of,  476. 

across  river,  486. 

created  by  statute,  487. 

soil  of,  ownership  of,  636—642. 

adjoining  land,  642 — 644. 
conversion  of  rural  district  into  urban  district,  606. 

HIGHWAY  ACTS.    See  Table  op  Statutes. 
Act  of  1836  not  to  a£Pect  67  Geo.  3,  c.  29.  .63. 
not  to  extend  to  turnpike  roads,  63. 
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HIGHWAY  ACTS— continued. 

Act  of  1835  not  to  a£Pect  nniyersities,  53. 

not  to  affect  City  of  London,  53. 

powers  of  commissioners  of  sewers  not  abridged  by,  54. 

forms  and  proceedings  under,  54 — 65. 
Act  of  1862,  powers  of  justices  to  bring  into  operation,  109. 

amendment  of  ss.  34  and  35  of,  113. 
Act  of  1878,  application  to  metropolis,  175. 

HIGHWAY  AUDIT,  meaning  of,  165. 

HIGHWAY  AUTHORITY, 

meaning  of,  161,  165,  491. 

power  to  maintain  milestones,  164. 

agreement  between,  for  improvement  of  roads  and  bridges,  175. 

county  council,  213. 

district  council,  formerly  highway  board,  213. 

surveyor,  219—236.    See  Sitevbtob. 

HIGHWAY  BOARD  (now  District  CouncU), 
appointment  of ,  7,  115. 
powers  of,  8,  9. 
repairs  by,  8. 
definition  of,  85,  161. 
constitution  of,  89 — 91,  115. 
consequences  of  formation  of,  91. 
power  of,  to  appoint  officers,  92,  115,  122. 
two  offices  not  to  be  held  by  same  person,  92. 
duties  of  treasurer  to,  93. 
duties  of  clerk  to,  93. 
duties  of  district  surveyor  to,  93. 
works  and  duties  of  board,  93 — 95. 
duty  to  maintain  highways,  93. 
proceedings  where  road  out  of  repair,  94. 
obligation  to  repair  disputed,  95. 
officers  of,  to  give  accounts,  95. 
failure  of,  to  hold  first  meeting,  100. 
service  of  summons  on,  101. 
duties  of  outgoing  surveyor,  102. 
may  permit  landowners  t9  erect  fences,  103. 
not  liable  to  pay  for  work,  where  waywarden  is  interested  in  contract, 

105. 
meetings  of,  109,  127. 

may  contract  to  repair  highways  for  which  others  liable,  113. 
service  of  notices  issued  by,  114. 
regulations  for,  115. 
expenses  of,  how  to  be  defrayed,  116. 
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HIGHWAY  BOARD^-eontinued. 

mode  of  defraying  expenses  of,  116,  117. 

payments  to,  power  to  levy  rates,  118. 

mode  of  enforcing  payments  to,  118. 

accounts  of,  118—122. 

power  of,  to  make  improvements  and  to  borrow  money,  123. 

mortgages  by,  126. 

power  to  contract  for  materials  for  repairs  of  highway,  126. 

proceedings  of,  127. 

making  regrdations,  127. 

rural  sanitary  district  to  become,  146. 

consequences  of  rural  sanitary  district  becoming,  146. 

combination  of,  to  appoint  district  surveyor,  147. 

expenses  of,  to  be  paid  out  of  district  fund,  147. 

charge  of  moneys  borrowed  by,  148. 

in  default,  149. 

not  properly  created,  216. 

employment  of  sob'citor  by,  316. 

HIGHWAY  DISTRICT, 
definition  of,  86,  161. 
formation  of,  86 — 89,  106,  111. 
restrictions  on  formation  of,  88 — 89,  107. 
legal  objections  to  formation,  89. 
consequences  of  formation  of,  91. 
power  to  alter,  99. 

power  to  adopt  Local  Government  Act,  100. 
form  of  proposal  to  form,  104. 
form  of  provisional  order,  104. 
order  of  justices  as  to  formation  of,  106. 
certain  places  to  be  deemed  places  separately  maintaining  their  own 

highways,  107. 
combination  of  two  or  more  places,  107. 

inclusion  in,  of  places  partly  within  and  partly  without  borough,  108. 
jurisdiction  as  to  districts  in  different  counties,  122. 
to  be  made  coincident  with  rural  sanitary  districts,  145. 
audit  of  accounts  of,  148. 
situate  in  more  than  one  county,  163. 
dissolution  of ,  215. 
alteration  of ,  491. 

HIGHWAY  PARISH, 

definition  of,  106,  107,  128,  161,  165. 
combination  of  two  or  more  places,  107. 
audit  of  accounts  of,  148. 

HIGHWAY  RATE, 

definition  of,  106,  166.     See  Ratb. 
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HIGHWAY  UATE^eontinu^d. 

Assessment  and  Expenditure  Act,  1882 . .  163. 

power  to  compoTind  with  owners  of  small  tenements,  163. 

valuation  list,  condusiye  for,  164. 

HOKSEWAYS,  width  of,  38. 

HOUSES, 

to  be  numbered,  67,  68,  1 U . 

may  be  set  forward,  68. 

purchase  of,  for  street  improvement,  68. 

setting  back,  68,  69. 

projections  on,  removal  of,  69. 

doors  of,  opening  inwards,  69,  70. 

coverings  for  cellar  doors,  70. 

waterspouts  to  be  affixed  to,  70. 

IMPROVEMENTS 

by  highway  board,  power  to  make,  124.    See  Ukbav  Attthobitt. 

definition  of,  124.    • 

power  for  parishes  and  districts  to  oontribute  to,  125. 

purchase  of  land  for,  126. 

power  to  purchase  premises  for,  138. 

agreement  between  highway  authorities  for,  of  roads,  175. 

INCLOSED  LANDS,  agricultural  deemed,  66. 

INCLOSURE  ACTS,  324. 

public  footpath  stopped  under,  324. 

stopping  private  right  of  way,  325. 

setting  out  private  roads,  325. 

stopping  unnecessary  highways,  325. 

presumption  of  extingfuishment  of  road,  325. 

encroachments  on  public  highway,  326. 

award  of  oonmiissioners — non-repair  of  highway,  327. 

power  to  stop  up  old  highway,  328. 

over  Crown  lands,  328. 

negligence  in  making  road  under,  329. 

mines  under  highways,  329. 

right  of  taking  stones,  330. 

rights  after  allotment,  330. 

agricultural  uses,  330. 

grant  of  herbagfe,  332. 

objection  to  rate  under,  333. 

reservation  of  mines  under,  495. 

INDECENT  BEHAVIOUR.     See  Offbkobs. 
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INDICTMENTS, 

costs  of,  foTobstanotmg,  219.     See  Rbpaibs. 

for  non-repair  of  highway,  304,  481,  482,  529 — 535. 

practice  in,  power  of  counsel,  324. 

for  nuisance  on  highway,  385. 

for  non-repair  of  road,  sufficiency  of  allegations,  516. 

directing  an,  ministerial  duty,  524. 

remoyal  by  certiorat-if  527. 

where  order  directing,  void,  529. 

defective,  529. 

new  trial,  on  what  grounds,  534. 

for  taking  tolls  unlawfully,  555. 

INFORMATION.    See  Fobmb. 

INHABITANT.    SeeBxpAm;  Non-bbpaie;  Hiohway. 
meaning  of,  2. 
in  vestry  assembled,  115. 
no  presentment  against,  for  non-repair  of  highway,  49. 

INTEREST, 

in  contract,  surveyor  having,  229,  231. 

trustees  of  turnpike  roads,  587. 


JUSTICES.    See  Appbal;  Diyebsion  and  Stoppage  ;  Obstbugtino;  Fobxb. 
meaning  of,  1 . 

to  hold  special  sessions  for  purposes  of  Highway  Act,  19. 
may  order  narrow  highways  to  be  widened,  38. 
to  view  highway,  before  stoppage  or  diversion,  41,  112. 
to  fix  annual  amount  payable  on  widening,  46,  47. 
power  to  form  highway  districts,  86 — 89,  106. 
reg^ulations  as  to  orders  of,  respecting  highway  districts,  86,  106. 
jurisdiction  limited,  99. 
orders  of,  106,  110. 

power  of,  as  to  extra  parochial  places,  108. 
may  appoint  a  day  for  election  of  waywardens,  109. 
publication  of  orders  in  London  Gazette,  110. 
order  as  to  union  of  parishes,  110. 
approval  of  justices'  order,  110,  111. 
provisional  and  final  orders  of,  110,  111. 
extent  of  powers  of,  111. 
definition  of  provisional  and  final  orders.  111. 
jurisdiction  of,  in  petty  sessions,  123. 

may  order  process  against  persons  who  ought  to  repair  bridges,  187. 
rating  inhabitants  for  repairs  of  bridges,  188. 
may  contract  with  persons  for  repair  of  bridges,  195,  211. 
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JV&nCEa— continued. 

to  pnrohaae  lands  to  build  county  bridges,  197. 

to  superintend  repairs  of  bridges,  203. 

may  oontraot  for  repair  of  bridges,  205. 

power  of,  232. 

discretion  of ,  as  to  widening  bridge,  266. 

diversion  and  stoppage  by  order  of,  305. 

contents  of  order,  308. 

validity  of  order  of,  309. 

validity  of  certificate  of,  312. 

finding  of ,  as  to  extraordinary  traffic,  343. 

power  of,  as  to  obstructions,  393. 

order  of,  as  to  cutting  down  trees,  394,  395. 

mandamus  will  not  lie  to  compel  to  issue  warrant,  397. 

order  of,  directing  railway  to  repair  damages  to  road,  456. 

jurisdiction  of,  as  to  erection  of  fence  and  hand-rails  at  level  crossings, 

463. 
mandamus  will  not  be  g^ranted  to,  to  compel  them  to  do  act  rendering 

them  liable  to  action,  498. 
order  of,  as  to  repairs,  conclusiveness  of,  502. 
validity  of,  525. 
jurisdiction  where  liability  to  repair  denied,  525. 

LAMP-POSTS  vested  in  urban  authority,  143. 

LAND, 

taken  for  widening  highway,  owner  to  be  compensated,  39. 

for  agricultural  purposes  deemed  inclosed  lands,  66. 

sale  of,  allotted  for  repairs  of  highways,  67. 

purchase  of,  by  highway  board  for  improvement,  126. 

sale  of  exhausted  parish,  143 — 145. 

proceeding's  where  local  authority  occupier  of,  178. 

purchase  of,  for  building  county  bridges,  197,  206. 

vested  in  company  for  statutory  purposes,  power  to  dedicate,  285. 

LAW  EXPENSES,  aUowanoe  of,  218. 

LEVEL  CROSSING,  negligence,  367.    See  Railways. 

LIGHTING  OF  STREETS,  140—143. 

LIMITATION 
of  actions,  51. 
of  time  for  proceeding's  for  extraordinary  traffic,  343. 

LOCAL  AUTHORITY, 
meaning  of,  177. 
proceedings  where,  occupier  of  land,  178. 

8.  S  S 
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LOCAL  GOVERNMENT  ACT,  1888,  application  of,  to  oonntj  Ixnoaglifl, 
171. 

LOCAL  GOVERNMENT  ACT,  1894. .  178—181. 

LOCOMOTIVES  ON  HIGHWAYS,  81—84,  129—132,  186*.    &# Tolls; 

TUBNFIKB. 

lioenoes  for,  186«. 

restriction  on,  186^. 

weight  on  each  pair  of  wheels,  81. 

not  to  meet  on  bridges,  186^. 

use  of,  restricted  over  bridges,  82. 

appeal  against  restrictions,  186<^. 

damage  to  bridges,  owners  liable,  82. 

propelled  by  steam,  to  consome  their  smoke,  83,  159,  354. 

exempt  from  toll,  84. 

tompike  Acts  to  apply  to,  84. 

right  of  action  in  case  of  nuisance,  84. 

rules  for  working,  on  highway,  129. 

penalty  for  non-compliance  with  rules,  130. 

limit  of  speed  of,  130,  183,  350,  354. 

size  and  weight  of,  130. 

limit  to  number  of  waggons  drawn  by,  186a. 

restrictions  on,  not  to  apply  to  locomotives  for  ploughing,  131. 

name  and  residence  of  owner  to  be  afiftxed  to,  131. 

use  of,  in  Ireland,  131. 

use  of,  not  to  cause  nuisance,  133. 

Locomotive  Act,  1861 .  .81. 

Locomotives  Act,  1865. .  129. 

Highways  and  Locomotives  Act,  1878 . .  145. 

provisions  as  to  weight  carried  by  waggons,  186. 

weight  of,  158. 

erection  of  weighing  machines  for,  186a. 

construction  of  wheels  of,  158,  184. 

meaning  of,  162,  186/,  353. 

Locomotive  Threshing  Engines  Act,  1894. .  182. 

Locomotives  on  Highways  Act,  1896.  .182. 

exemption  of  light,  from  certain  statutory  provisions,  182, 185. 

regulation  as  to  lights  on,  182, 186*. 

to  carry  bell,  183. 

rate  of  speed,  183. 

use  of  petroleum,  183. 

Local  Government  Board  regulations,  183. 

excise  duty  on  certain,  183. 

penalties,  183,  1863,  186A. 

how  owner  may  be  exempted  from  penalties,  186 A. 
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LOCOMOTIVES  ON  BlQUWAYS^ontinued, 
motor-oar,  ezoeesive  Bp«ed,  354. 
railway  pasaing  over  street,  rate  of  speed,  364. 
regulation  of,  shoes  on  wheels,  365. 
spikes  on  driving  wheels,  366. 
person  preceding,  on  foot,  356. 
liability  for  injuries  caused  by,  366. 
damages  caused  to  property  adjoining  highway  by,  356. 
negligent  management  by  bailee,  liability  of  owner,  367. 
tricycle  propelled  by  steam,  357. 

passing  from  one  district  to  another  is  being  used  on  highway,  357. 
to  be  licensed,  186^. 

forging  licence  or  registration  plate,  lS6h. 
exemption  from  licence,  use  for  agricultural  purpose,  186^,  357. 
registration  of,  186^. 

steam  engines  used  by  tramways,  not  locomotives,  358. 
regulation  made  by  Secretary  of  State,  not  necessary  to  prove  that  it 

has  been  laid  before  Parliament,  368. 
injury  to  gas  pipes  by,  377. 
traction  engine  on  narrow  road,  394. 
action  of  county  councils  as  to,  186i. 
on  Menai  Bridge,  186t. 
inquiries  by  Local  Gk)vemment  Board,  186t. 


MAIN  ROADS.    See  Highways  ;  Tubnpike. 

MANDAMUS, 

not  issued  for  repair  of  road,  516. 

to  compel  turnpike  trustees  to  pay  interest  on  mortgage,  555. 

refused  as  to  conduct  of  turnpike  trustees,  580. 

MASCULINE  GENDER  includes  female,  2. 

MATERIALS, 

getting,   by  surveyor,   9,   60,   61.     See  Forms;  Rbfair:   Sttbvbtob; 

TUBNPIEB. 

surveyor  may  contract  for,  20. 
ratepayers  may  convey,  14,  102. 
penalty  for  taking  away,  20. 

land  allotted  for,  may  be  sold  on  exhaustion,  20, 143 — 146. 
renunciation  of  claim  of  damage,  21. 
how  to  be  taken,  22—24. 
sale  of,  of  dangerous  buildings,  72. 
deposit  of  building,  at  unreasonable  time,  74. 
cartage  of,  by  waywardens,  112. 

contracts  for  supply  of  road,  not  to  disqualify  for  election  to  county 
council,  176. 

882 
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MATEBlAUBr-cMtifiued, 

proonrement  of,  for  repair  of  bridges,  198 — 202. 
property  in,  of  Mdge,  265. 
for  repairs,  obtaining,  604 — 609. 
for  repair  of  turnpike  roads,  696. 

MEETINGS, 

of  highway  board,  109,  127.    See  Hiohwat  Boabd. 
of  inhabitants,  1. 

METROPOLIS,  meaning  of,  162.    See  Highway  Aoib. 

MILESTONES,  power  to  maintain,  164. 

MINES, 

under  highways,  withdrawing  support,  329,  409. 
rating  of,  for  highway  rate,  467. 
reservation  of,  under  Indosure  Aots,  496. 

MORTGAGES  by  Highway  Board.    See  BoBBOwnro ;  Toua. 


NEGLIGENCE, 

in  repairing  highway,  224,  226. 

in  making  roads  under  Indosure  Acts,  329. 

contributory,  359,  383. 

inability  from  deafness  to  hear  warning,  369. 

right  of  foot  passenger  to  cross  road,  360. 

on  wrong  side  of  road,  360. 

excavation  in  highway,  361,  370. 

excavation  in  private  road,  362. 

extent  of  liability  for  escape  of  injurious  matter,  862. 

escape  of  water,  362,  864. 

Act  of  God,  363. 

insufficient  embankment,  364. 

duty  of  Crown  to  protect  the  realm  from  encroachments  of  the  sea,  365. 

liability  for  obstruction  in  road,  366. 

necessity  of  precautions  against  danger,  366. 

cellar-flaps  and  gratings,  366,  376. 

level  crossing,  367. 

where  work  done  by  contract,  367,  409. 

delegating  performance  of  dang^erous  works,  367. 

delay  in  opening  bridge,  368. 

liability  of  principal  for  contractor's,  368. 

obstruction  on  highway,  369,  375,  377. 

liability  of  contractor  for,  369,  371,  411. 

control  by  employer,  371. 

liability  for  natural  subsidence,  372. 
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NEGLIGENCE-H?o«^t»««Yf. 

cUunage  to  property  by  constraoting  sewer,  owner's  remedy,  373. 
of  persons  acting  nnder  statutory  powers,  373. 

authority  not  exoeeded,  373. 
of  workmen,  374. 

gratoitoos  performance  of  duties,  374. 
highway  board  leaving  stones  on  roadside,  409. 
removal  of  fence  along  highway,  376. 
in  laying  gas  pipes,  376. 
members  and  officers  of  local  authority  not  personally  liable  to  an 

action  for,  376. 
injury  to  gas  pipes  by  steam  roller,  377. 
public  body  exempt  from  liability  to  compensate,  377. 
work  done  by  commissioners,  378. 
heap  of  earth  near  highway,  383,  409. 
of  railway  company,  defective  condition  of  roadway,  410. 
liability  for,  sufficiency  of  notice,  512. 
highway  trustees'  liability  for,  592. 

NON-REPAIR  OF  HIGHWAY.    See  also  Rbpaib. 
fines  and  penalties  for,  how  levied,  48. 
oo(its  may  be  awarded  to  prosecutor,  49. 
no  presentment  against  inhabitants  for,  49. 
indictoient  of  highway  authority  for,  150. 
viewer's  report  on,  proceeding's,  236. 
of  highway,  indictment  for,  304. 
presentment  for,  306. 

NOTICE 

issued  by  highway  board,  service  of,  114. 

prescribed  as  to  stoppage,  neglect  to  give,  316. 

of  vestry  meeting,  317. 

place  for  affixing,  317. 

of  appeal  to  quarter  sessions  against  diversion,  319. 

neglect  to  give,  320. 

statements  in,  320. 

evidence  of  affixing  of,  333. 

of  liability  for  negligence,  sufficiency  of,  512. 

NOTICE  OP  ACTION, 

surveyor  entitled  to,  226,  227.     See  AonoNS ;  Limitation. 

authority  entitled  to,  218. 

period  of  limitation  for,  227—229. 

days,  how  calculated,  232. 

against  toll  collectors,  555. 

NUISANCES, 

removal  of,  by  surveyor,  9.    See  Fobmb  ;  OBSTSUonoira. 
riding  on  footpaths,  33. 
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NUISANCES— cow^mM^. 
by  injuring  road,  33. 
by  damaging  banks,  &c.,  33. 
by  making  fires,  33. 
by  baiting  bulls,  33. 
by  laying  timber,  33. 
by  ronning  filth,  33. 
by  matter  laid  near  highway,  34. 
notioe  from  sorTeyor  to  remove,  63. 
obstructions  and,  76—81,  297. 

right  of  action  in  case  of  nuisance  by  locomoUves,  84. 
to  a  highway,  barbed  wire,  176,  177. 
removal  of  private  culvert  on  a  highway,  222. 
injury  due  to  want  of  repair  of  bridge,  261. 
employment  of  another  to  do  an  act,  369,  372. 
public  entertainment  for  hire  in  an  enclosure,  379,  880. 
crowd  collecting  on  footway,  879,  380,  414. 
cabs  assembling,  381. 

whether  works  within  statutory  powers,  381. 
breaking  up  roads  without  parliamentary  powers,  382. 
unloading  waggon  in  public  street,  883. 
water  dropping  from  bridge  over  highway,  884. 
on  highway,  indictment  for,  question  for  jury,  386. 
by  laying  down  pipes,  386. 
illegal  act,  injury  to  public  highway,  386. 
neglect  of  tramway  to  maintain  road  in  good  condition,  387. 
erecting  new  footbridge,  not  abating  a  nuisance,  387. 
caused  by  erecting  urinal,  388. 
caused  by  act  of  strangers,  388. 
fence  adjoining  highway,  defective,  388. 
traction  engine  on  narrow  road,  394. 
pulling  down  house  as  a,  401. 
injunction  for — ^laches,  693. 

NUMBERING  OF  HOUSES,  67—68. 


OBSTRUCTIONS,  76—81,  298.      Sm  CnL-DB-8i.o;  Nuisahces;  OnriQiGBB; 
Traffic;  Tubnfieb  Road. 
power  to  prevent,  in  streets  during  processions,  76. 
on  footway,  79. 
removal  of,  216. 

surveyor  entitled  to  notice  of  action  for,  226. 
two  persons  jointly  indicted  for,  of  highway,  269. 
indictment  for,  276. 
of  right  of  way,  281. 
dangerous,  297. 
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OBSTRVCTlONa— continued. 
after  suit,  350. 

in  road,  liabilitf  for,  365,  376,  377. 
of  navigation  by  oontraotor  building  a  bridge,  368. 
of  highway,  liability  of  contractor,  369. 
crowd  collecting  on  footpath,  379. 
what  amoonts  to,  389. 
right  of  local  authority  to  remove,  390. 
putting  up  stalls,  justices'  jurisdiction,  390. 
ditches  cut  at  side  of  road,  391. 
churchyard  footpath,  removal  of  steps,  391. 
removal  of  stile,  placing  g^te  instead,  392. 
caravan  off  the  street,  crowd  collecting,  392. 
depositing  clay  on  road,  392. 

rubbish,  393,  409. 

stones  for  repairs,  393,  409. 

timber  on  road,  393,  603. 
standing  of  vehicles,  394. 
traction  engine  on  narrow  road,  394. 
roller  left  on  highway,  394,  402. 
cattle  lying  about  a  highway,  394,  395,  603. 
riding  on  footpaths,  396. 
collecting  crowd,  396,  414. 
overhanging  trees,  396. 
power  of  magistrates  to  cut  down  trees,  396. 
lopping  down  trees  by  surveyor  on  default  of  owner,  397. 
expenses  of  cutting  down  hedg^,  mandamus  will  not  lie,  397. 
allowing  rain-water  to  fall  from  the  eaves  of  buildings,  398. 
making  fires  on  highway,  398. 
removal  of  stepping-stones  across  brook,  398. 
loading  and  unloading  vehicles,  399. 
removal  of,  by  county  councU,  399. 

by  district  council,  399,  400. 
on  roadside  waste,  400. 

placing  bar  across  part  of  public  footway,  400. 
action  for  injuries  caused  by,  401 . 

effect  of  contributory  negligence,  402. 
necessity  of  precautions,  404. 
dedication  of  highway  with  dangerous,  no  action  will  lie,  404 . 
proximity  of  damage  by,  405. 
proximate  cause,  unskilfulness,  405. 
fencing  of  excavations,  406. 
of  access  to  a  house,  407. 
by  highway  board  leaving  stones  on  road,  409. 
by  subsidence  of  highway,  409. 
negligence  of  contractor,  411. 
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OBSTRUCTIONS— <?w»fiMM«f. 
proceedings  for,  411. 

where  partioular  injury,  411. 

sweeping  snow  off  tramway  lines,  411. 

interference  with  access  to  adjoining  land,  411. 

cutting  trees  near  highway,  412. 

action  by  Attorney-General,  412. 

summary  proceedings  for,  413. 
several  convictions,  413. 
time  for  suing  for  penalty,  413. 
power  of  police  to  prosecute,  414. 
Hiamiagal  of  charg^c — appeal,  414. 
of  private  right  of  way  by  railing,  449. 
perambulator  on  public  footway,  641. 

OCCUPATION  ROADS.    See  DsDiOATioir. 

OCCUPIER,  meaning  of,  2,  397,  695. 

OFFENCES.    See  aUo  OBSTEUonoNS ;  Tdbhfikb  RoAse. 
in  streets,  77 — 81. 
selling  horses  in  streets,  77. 
allowing  unmuzzled  dog  to  be  at  large,  77. 
slaughtering  cattle,  77. 
riding  on  shafts  of  waggon,  78. 
driving  more  than  two  carts,  78. 
driving  furiously,  78. 
loading  and  unloading  goods,  78. 
carriage  of  timber,  78. 
riding  on  footpath,  78. 
obstructing  footway,  79. 
indecent  behaviour  in  street,  79. 
firing  gun,  firework,  &o.,  79. 
ring^g  bell,  79. 

Hliding,  washing,  and  allowing  materials  to  lie  in  street,  80. 
carpet-beating,  window-loading,  &o.,  80. 
window-cleaning,  80. 
leaving  cellar  open,  80. 
laying  dirt,  &c.  in  street,  80. 
keeping  swine,  81. 
encroachments  on  highways,  126. 
riding  furiously  on  highway,  414. 
reasonable  care  in  driving,  415. 
racing  on  highway,  416. 
right  to  remove  driver,  416. 
cart  without  owner's  name,  416. 
driver  not  having  direction  of  horses,  416. 
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OFFENCES— eofUiuued. 

leaYing'  a  oarriage  on  the  road,  416. 

driying  two  carts — attached  rein,  417. 

deBtroying  surface  of  way,  417. 

user  of  highway  for  other  purposes  than  passing  and  repassing,  417. 

undergroond  wires  of  telephone,  418. 

breaking  up  road  without  statutory  authority,  418. 

sufficiency  of  fence  round  excavation,  418. 

proceedings  for,  419. 

when  one  conviction  a  bar,  419. 

removal  of  dust  and  cinders  under  Paving  Acts,  419. 

appeal  against  conviction,  419. 

local  venue,  420. 

OFFENDEBS,  securing  unknown,  87. 

OFFIGEBS 

of  highway  board,  payment  of  salaries,  115. 
failure  to  appoint,  122. 
appointment  of ,  116. 

OBDEBS  OF  JUSTICES.    See  Jubxicbb  ;  DivEBaioir. 

OWNER, 

meaning  of,  2.    See  LoooxonyES. 

of  dangerous  building,  71. 

of  locomotives  liable  for  damage,  82. 

name  of,  to  be  affixed  to  locomotive,  131. 

meaning  of,  397. 

of  locomotive,  how  exempt  from  penalties,  186A. 


PARISH.    See  Rbpubs. 

what  included  in,  1,  85,  106,  128,  144,  165. 

application  to  justices  for  forming,  into  districts,  5,  101. 

uniting  of,  by  justices,  5,  6,  7. 

extra-parochial  places,  97,  483. 

outlying  part  of,  97. 

undertaking  repair  of  occupation  road,  99. 

power  to  adopt  Local  Gknremment  Act,  101. 

roads,  adoption  of,  by  certain  boroughs,  103. 

partly  within  and  partly  without  borough,  108. 

power  of  justices  as  to  extra-parochial  places,  108. 

union  of  parishes  in  dilFerent  counties,  justices'  order,  110. 

costs  of,  applying  to  be  removed  from  one  distriot  to  another,  HI. 

lands  exhausted,  sale  of,  143. 

appointment  of  surveyor  in  certain  parishes,  156. 

council,  consent  to  stoppage  of  road,  178. 
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TAHIQU— continued. 

divided  into  several  tithings,  220. 
neglect  of,  to  appoint  surveyoTy  220. 
liability  of,  for  repair  of  bridges,  244. 

of  new  road,  289. 
adoption  of  highway  by,  when  mmeceBsary,  303. 
repair  by,  of  road  nsed  by  public  bat  not  by  inhabitants,  304. 
repair  of  main  roads  by,  484. 

PENALTIES, 

for  non-repair  of  highway,  how  to  be  levied,  48,  49. 
application  of,  60,  514. 

for  neglect  to  provide  gates  for  railway  crossing,  66. 
coverings  for  cellar  doors,  70. 
for  not  lighting  deposits  of  materials,  73. 
recovery  of,  under  Highway  Act,  1862. .  104. 
on  waywardens  interested  in  contracts,  105. 
on  non-compliance  with  rules  under  Locomotive  Act,  129. 
under  Locomotives  Act,  1865,  how  recoverable  in  Ireland,  132,  186. 
fines  under  bye-laws  recovered  summarily,  167. 
for  using  locomotives  of  improper  weight,  169,  186. 
recovery  of,  under  Locomotives  Act,  1878.  .160. 
threshing  eng^es  exempt  from,  181. 
under  Locomotives  on  Highways  Act,  1896. .  183. 
on  constable  for  neglect  to  collect  money  for  repair  of  bridge,  194. 
how  to  be  applied,  1P5. 
for  neglect  of  duties  by  surveyor,  235,  236. 
for  non-repair  of  bridge,  261. 
for  obstructing  highway,  time  for  suing,  413. 
for  interrupting  of  road  by  railway,  451. 
under  Locomotives  Act,  1898..  186a,  186«,  186/— A. 
how  owner  of  locomotive  may  be  exempted  from,  186A. 

PERAMBULATOR  on  public  footway,  641. 

PERSON,  definition  of,  162. 

PETTY  SESSIONS, 
meaning  of,  2. 
division,  162. 

PIPES, 

g^  and  water,  may  be  removed  by  urban  authority,  137. 
negligence  in  laying,  376. 
nuisance  in  laying  down,  386. 
injunction  to  prevent  laying  down,  641. 

PLEADINGS,  sufficiency  of  description,  272. 
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POOR  LAW  PARISH,  definition  of,  106. 

POUND-BREACH, 

punishment  for,  34,  76. 
power  to  impound  cattle,  76. 
power  to  provide  a  pound,  77. 

PRECAUTIONS, 

during  repairs  of  streets,  72,  141. 

lights  to  be  plaoed  at  night,  73,  141. 

neoessity  for,  action  for  injury  caused  by  obstruction,  401. 

PRESENTMENT  for  non-repair  of  highway,  306.     See  Rbpaib;  Non- 

BBPAXB. 

PRINCIPAL  ACT, 

meaning  of,  85. 
application  of,  101,  103. 

PRIVATE  ROAD,  repair  of,  492. 

PROCEEDINGS, 

forms  and,  under  Highway  Act,  1835.  .54 — 65. 
of  highway  boards  under  Act  of  1864. .  127. 

PhOMENADE,  right  of  inhabitants  of  district,  299. 

PROSECUTIONS,  expenses  of,  52.    See  Coffis  ;  L^w  Exfbhsbs. 

PROSTITUTES.    See  Ofpenoes. 

PROVISIONAL  ORDERS,  confirmation  of,  160.    See  Jusnou. 


QUARRY, 

fencing  of,  166. 
meaning  of,  166. 
situated  in  garden,  207. 

QUARRYING  OF  STONES,  207—211. 
satisfaction  for,  208. 
▼alue  of  stones  to  be  ascertained  by  justices,  208. 

QUARTER  SESSIONS, 

may  grant  a  special  case,  51.    See  Spboul  Sbsszonb. 

may  order  stopped-up  highway  to  be  reyiyed,  113. 

appeal  to,  against  rate,  119. 

conditions  of  appeal  to,  120. 

power  to  refer  case  to  arbitration,  120. 

compulsory  references,  121. 
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QUARTER  SESSIONS— contiHiUfd. 

appeal  to,  under  Locomotive  Aot,  1878 . .  161. 

includes  general  sessions,  162. 

power  to  widen  county  bridges,  199. 

may  appoint  justices  to  superintend  repairs  of  bridges,  203. 

to  order  payment  of  repairs,  204. 

power  of,  as  to  costs  of  appeal  dismissed,  234. 

appeal  to,  against  allowance  of  surveyor's  accounts,  234. 

appeal  to,  against  order  for  diversion,  318. 

time  for  notice  of,  319. 

neglect  to  g^ve  notice,  320. 

statements  in  notice,  320. 


RAILWAY, 

crossing,  gates  to  be  maintained,  65. 

penalty  for  each  day's  neglect,  66. 

recovery  of  penalty,  66. 

highway  carried  over  by  bridge,  253. 

repair  of,  over  bridge,  257. 

crossing  turnpike  road,  420. 

injunction  not  necessarily  granted,  421. 

public  company  contracting  out  of  statutory  powers,  421 .  , 

approaches  of  bridges,  421. 

injunction  granted  to  restrain  company  from  making  an  arch  of  less 

than  certain  specified  dimensions,  425. 
low  level,  causing  damage,  424. 
lowering  level  of  road,  426,  434. 
no  obligation  to  build  a  bridge  over  footpath,  427. 
over  another  railway,  injunction  dissolved,  427. 
over  canals,  428. 
over  rivers,  429. 

opening  span  of  bridge,  detention  of  vessel,  430. 
refusal  to  construct  proper  bridge,  remedy  for,  430. 
removal  of  d6bris  of  broken  bridge,  431. 
bridge  over  roads,  necessary  width,  432. 
coverings  or  arches  erected  over  public  roads,  434. 
lowering  road,  434. 

liability  to  repair  bridg^e  over  road,  436,  453. 
projected  road  not  finished,  436. 

temporary  railroad  for  carrying  material,  injauotion  g^ranted,  437. 
obligation  to  fence  lands  taken  for,  437. 
erecting  temporary  bridge,  438. 
power  of,  to  divert  a  public  road,  440. 
constructing  dangerous  road,  443. 
substituting  other  roads,  444 — 446. 
stopping  up  ancient  highway,  448. 
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UMLWAY— continued. 

inoonvenient  alteration,  448. 

obstniotion  of  private  right  of  wnj,  449. 

compensation  for  diversion  or  obetmction  of  a  public  road  by,  460. 

penalty  for  intermption  of  road,  451. 

crossing  road,  penalty  for,  452. 

across  footpath,  453. 

line  crossing  highway,  liability  of  company  to  repair  bridge,  453—456. 

order  of  justices  directing  company  to  repair  damage  to  road,  need  not 

state  particulars  of  damage,  456. 
level  crossings,  457 — 464. 

inconvenience  caused  by,  457. 

instead  of  bridge,  obligation  to  construct,  458. 

duty  to  repair,  458. 

duty  to  protect,  458,  459. 

where  g^tes  a  nuisance,  460. 

duty  to  keep  attendant,  462. 

delay  in  opening,  463. 

speed  of  trains,  464. 

RATE, 

surveyor  to  make,  12.    See  Highway  Rate. 

to  be  allowed  by  justices,  12. 

form  and  amount  of,  13. 

rectification  of  errors  in,  13. 

persons  may  be  excused  payment  of,  13,  14. 

how  recovered,  14. 

-payers  may  convey  materials  for  repair  of  highways,  14,  102. 

appointment  of  collector  of,  15. 

extra,  for  widening  highway,  40. 

appeal  against,  to  quarter  sessions,  50. 

provisions  of  41  €^.  3,  c.  23.  .51. 

not  to  be  quashed  for  want  of  form,  51. 

for  repair  of  parish  roads  by  certain  boroughs,  103. 

appeal  ag^ainst,  119. 

costs  of  appeal  against,  121. 

not  to  exceed  tenpence  in  the  pound,  117. 

inhabitants  of  urban  district  not  liable  to,  for  roads  outside  district,  133. 

for  repairs  of  bridges,  188 — 191. 

wrongful  distress  for,  223. 

void,  surveyor  entitled  to  notice  of  action  for,  227. 

outstanding,  duty  of  outgoing  surveyor  to  collect,  230. 

on  bridge,  263,  264. 

objection  to,  333. 

under  g^eral  and  local  Acts,  464. 

g^eral  highway,  exempted  district,  465,  468. 

publication  of,  no  church  in  highway  parish,  465. 
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RATE— <wKfitfK!rf. 

signed  and  allowed  by  jnflticee,  465. 

exercise  of  statutory  powers,  466. 

leyying  for,  what  must  be  alleg^ed,  466. 

additional,  need  not  show  by  its  title  that  it  is  snoh,  466. 

person  receiying  titles  liable  to,  466. 

meaning  of  the  words  **  nsoally  rated,*'  467. 

on  mines,  467. 

part  of  parish  excluded  from  urban  district,  467. 

remedy  to  try  validity  of  an  exemption  from,  468. 

exemption  from,  by  reason  of  liability  to  repair  ro/ioft^  tmura,  469 — 471. 

extinction  of  liability  and  exemption,  469 — 471. 

exemption,  hamlet  repairing  its  own  highways,  469—471. 

appeal  against,  471,  473. 

demand  of,  by  one  of  two  surveyors  valid,  471. 

mandamus  to  issue  distress  warrant  for,  liability  doubtful,  471,  472. 

oounty  court  proceedings  for  a  paving,  473. 

reimbursement  of  paving  expenses,  previous  notice  to  pave  neoessaiy, 

473. 
refusal  to  pay  paving  rate  is  cognizable  by  the  borough  justices,  474. 
liability  of  collector  of,  for  balance  from  distress,  sufficiency  of  demand 

for,  474. 
notice  of  appeal  against  distress,  474. 
contribution  to  repair  out  of  highway,  489. 
application  of  highway  rate  to  repair  of  turnpike  roads,  697. 

RATIONE  TENURE, 

repair,  26,  27,  97,  497.    See  Rbpaib. 

highways  repairable  by,  may  be  made  repairable  by  parish,  97. 

REPAIR, 

by  highway  board,  8.     See  also  Addenda  ;  Bbidob  ;  Highway  ;  Kon- 

BEPAIB. 

highways  leading  to  bridges,  9. 

of  new  highways,  10. 

conveyance  of  materials  for,  14. 

where  highway  lies  in  two  parishes,  25. 

ratione  tenura,  26,  27,  97,  244,  497. 

of  new  highway  by  party  liable  to  repair  old  highway,  45. 

proceeding  where  obligation  to,  disputed,  48. 

appeal  to  quarter  sessions  against  rate  for,  50,  51. 

sale  of  land  allotted  for,  of  highways,  67,  143—145. 

of  dangerous  buildings,  71. 

precautions  during,  of  streets,  72 — 74,  141. 

proceedings  for,  where  roads  out  of  repair,  94. 

obligation  to  repair  disputed,  95. 

by  parish  of  occupation  road,  99. 
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REPAIB—  continued. 

of  pariah  roada  hj  certain  boronghfi,  108. 

by  highway  board  of  highways  for  which  others  liable,  113. 

amendment  of  sects.  34  ft  35  of  the  Highway  Act,  1862.  .113. 

power  of  highway  board  to  contract  for  materials,  126. 

inhabitants  of  urban  district  not  liable  for,  to  roads  outside,  138. 

power  of  urban  authority  to  agree  with  turnpike  trustees  for,  to  roads, 

134,  135. 
default  of  highway  authority  to  repair,  149. 
indictment  of  highway  authority,  150. 
maintenance  of  main  roads,  150,  174. 
of  main  roads  in  certain  cases,  153. 
unnecessary  highways  not  repairable  by  public,  154. 
of  roads,  supplying  materials  for,  176. 
justices  may  award  process  against  persons  who  ought  to  repair  bridges, 

187. 
of  bridges,  what  persons  liable,  188,  212. 
contracts  for  repcur  of  bridges,  195. 
superintendence  of,  of  bridges,  203. 
of  road,  neglect  by  surveyor,  235. 
of  bridges,  who  liable,  239—258. 

parish  not  liable  to,  where  road  not  used  by  public,  273. 
of  new  road,  289. 

of  highways  by  inhabitants  at  larg^,  294,  606. 
road  to  be  made  to  satisfaction  of  surveyor  before  dedication,  303. 
road  made  under  turnpike  Act,  repealed,  304. 
road  used  by  public,  but  not  by  inhabitants,  304. 
of  substituted  road,  318. 

of  diverted  highway,  presumption  from  long  user,  318. 
of  road  by  tram  company,  387. 
of  bridge  over  road,  railway  bound  to  repair,  436. 
authorities  liable  for,  475. 
maintenance  of  main  roads,  475,  476. 
expenses  of  scavenging,  476. 

agreement  between  tram  company  and  local  authority,  477,  485. 
annual  payment  by  county  coundl,  478. 
trust  funds,  479. 

footpaths  by  the  side  of  main  road,  479. 
of  seawall,  481. 

where  inhabitants  of  a  township  exempt,  481,  485,  491. 
indictment  for  non-repair,  481,  483,  487. 
undertaken  by  mistake,  481. 
extent  of  repairs,  482. 
road  situated  in  different  counties,  483. 
highway  across  river,  486. 
effect  of  destruction  of  road  by  sea,  486. 
highways  created  by  statute,  487. 
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'REVAIBr-eontinued. 

effect  of  non-oomplianoe  with  regalationB  as  to,  488. 

contributioii  out  of  highway  rate,  489. 

necessity  of  completing  the  whole  road  before  it  becomes  a  highway, 

490. 
transfer  of  local  powers  to  district  oonnoils,  491. 
private  way,  491,  492. 
owners  adjoining  new  road,  492. 
liability  of  occupiers  of  inclosed  lands,  492. 
transfer  of  liability  to  adjoining  township,  494,  601. 
alteration  of  old  road,  494. 
new  road  in  place  of  old,  497. 
stile  and  public  footpath,  498. 
liability  of  lessor  of  tithes,  498. 
expenses  of  paving  street,  498,  500. 
keeping  up  fences,  499. 

agreement  between  gas  company  and  highway  board  as  to,  501. 
proceedings  to  enforce,  502. 
trespass  by  surveyor,  604. 
licence  from  magistrate,  504. 
removal  of  shingle,  506. 
working  of  g^vel  pits,  507 — 509. 
non-repair  of  footway  and  highway,  510. 
subsidence  of  road,  511. 
duty  to  repair  grating  over  sewer,  513. 
coal-shoot,  513. 

injury  to  passers-by  from  bad  repair  of  premises,  513. 
indictment  for,  614—535. 
during  winter  months,  515. 
directing  indictment,  ministerial  duty,  524. 
appeal  to  Court  of  Appeal,  527. 
costs  of  prosecution,  when  no  defence  made,  527 — 532. 
reservation  of  private  right  over  abandoned  highway,  586. 
conversion  of  part  of  rural  district  into  urban  district,  606. 

RIDING,  meaning  of,  259. 

RIGHTS  OF  WAY, 

duties  of  district  council  as  to,  179.     S&e  Dbdioatior  ;  Hiohwat  ; 

Repaib. 
evidence  of  prescriptive,  266. 
road,  when  stopped  at  one  end,  266. 
access  to  land  over  land  of  another,  266. 
extinguished  by  diversion  of  road,  268. 
extent  of  public,  271. 

jurisdiction  of  the  Court  of  Chancery  as  to,  272. 
exting^uished  by  erection  of  pier,  273. 
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BIGHTS  OF  WAY- continued, 
evidence  of  oser  of,  276. 
non-user  for  a  long  period,  277. 
by  Scots  law,  278. 
dedication  of ,  281. 
rights  of  reversioner  as  to,  285. 

not  acquired  by  nser  over  every  part  of  open  space,  286. 
along  sea-wall,  286. 
of  vag^e  tracks,  286. 
short  cut  from  the  street,  292. 
effect  of  repairing,  on  dedication,  297- 
dedication  of,  by  statutory  body,  300. 
between  fences,  extent  of,  301. 
at  common  law,  303. 
alleged  extinguishment  of,  304. 
stopping  private,  325. 
removal  of  stepping-stones  across  a  brook,  398. 

RINGING  BELL,  &c.    See  Offbnobs. 

ROADS, 

state  of,  return  as  to,  by  surveyor,  19.      /Sc^  Highways  ;  Turmpuus; 

WlDENIKO. 

width  of,  38. 

gates  across,  width  of,  38. 

locomotives  on,  129—132. 

inhabitants  not  liable  for  repairs  to,  outside  district,  133. 

power  of  urban  authority  to  agree  as  to  making  of  new  public,  134. 

urban  authority  agreeing  with  turnpike  trustees  to  repair,  134. 

main,  160—163,  167,  174. 

power  to  declare  highway  a  main,  161. 

accounts  of  expenses  of  maintaining  main,  152. 

repair  of  main,  in  certain  cases,  153. 

and  tolls  in  the  Isle  of  Wight,  170. 

in  South  Wales,  170. 

in  metropolis,  172. 

agreement  between  highway  authorities  for  improvement  of,  175. 

power  to  reduce  main,  to  status  of  highway,  176. 

stoppage  and  diversion  of,  178. 

ROADSIDE 

strip,  right  of  passage,  300—301. 

waste,  duties  of  district  council  as  to,  179. 

RURAL  SANITARY  DISTRICTS, 

highway  district  to  be  made  coincident  with,  145. 
power  to  become  highway  board,  146. 

consequences  of,  146. 
meaning  of,  161. 
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RURAL  DISTRICT,  expenses  of,  180. 

SCAVENGING,  expenses  of.     See  Repaibs. 

SEA  WALL,  repair  of.    See  Repaibs. 

SEASONABLE  TIME  partly  question  of  law  and  partly  of  fact,  300. 

SERVICE, 

of  sammons  on  highway  board,  101. 
of  notices  by  highway  board,  1 14. 

SHINGLE,  removal  of,  506. 

SIGNS,  removal  of,  power  of  local  authorities  to  make  orders,  388. 

SINGULAR  NUMBER,  includes  plural,  2. 

SNOW, 

removal  of,  12,  58. 

sweeping,  off  tramway  lines,  411. 

SOIL, 

of  highways,  property  in,  271,  535—542. 

conveyance  of  land,  536. 

private  road,  indosure,  536. 

rights  of  adjoining  owners,  537. 

evidence,  538 — 540. 

access  to  esplanade,  541. 

injunction  to  prevent  laying  down  of  pipes,  541. 

removal  of  obstructions,  541. 

below  surface,  urinal,  541. 
of  adjoining  land,  279,  542—544. 

presumption,  542. 

jurisdiction  of  Court,  544. 

SOLICITOR,  employment  of,  by  highway  board,  316. 

SPECIAL  CASE, 

granted  by  quarter  sessions,  51. 
power  of  special  sessions  to  state,  234. 

SPECIAL  SESSIONS, 

verification  of  accounts  at,  19.     See  Quabteb  Sessions  ;  Divebsioh. 
appeal  to,  against  rate,  119. 
power  of,  to  state  a  case,  234. 
notice  of,  by  whom  to  be  given,  311. 

STEAM  ENGINES,  not  to  be  erected  near  roads,  32. 
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STOPPAGE  OF  mOHWAY.     See  Divbbsion  ;  Railway. 

STREETS, 

to  be  named,  67,  141.    See  Impbovekent  ;  Repaibs  ;  Urbak  Atjthobitt. 

repair  of,  precaations  during,  72 — 74,  141. 

power  to  compel  paving  of  private,  136. 

exemption  of  incumbent  from  paving,  137. 

power  of  orban  authority  to  declare  private,  highways,  137. 

lighting  of,  141—143. 

SUMMONS,  service  on  highway  board,  101. 

SURVEYOR, 

meaning  of,  1.    See  Fobks  ;  Repaibs. 

to  be  elected  annually,  2,  156,  344. 

qualification  of,  3. 

penalty  for  not  acting,  3. 

may  be  appointed  with  salary,  3,  101. 

to  name  his  successor,  4,  101. 

power  of  justices  to  appoint,  4. 

appointment  of,  when  parish  is  situate  in  more  than  one  county,  6. 

name  of,  to  be  recorded,  6. 

power  of  district,  6,  93. 

salary  of,  how  paid,  7,  101. 

making  rates,  &c.,  by,  7. 

penalty  for  neglect  of  duty,  9,  101 . 

getting  materials  by,  9,  504. 

preventing  nuisances,  9,  33. 

powers  of,  11,  133. 

to  make  rate,  12. 

may  inspect  rate-book,  12. 

appointment  of  collector  of  rates  by,  15,  113. 

to  keep  books  and  accounts,  17,  69,  102,  118. 

books  of,  to  be  open  to  inspection,  17,  102,  118. 

property  in  books  of,  18. 

on  death  of,  executors  to  account,  18,  102. 

to  verify  accounts  at  special  sessions,  19,  102. 

may  contract  for  materials,  20. 

how  to  take  materials,  22,  60,  61. 

fencing  pits  and  holes,  24. 

penalty  for  allowing  heap  of  stones  to  lie  on  highway,  25. 

damaging  mills  and  dams,  &c.,  25. 

cutting  hedges,  29,  30. 

to  make  and  keep  open  ditches,  31. 

may  secure  driver  of  waggons  whose  name  is  unknown,  37. 

to  recompense  owner  of  land  taken  for  widening  highway,  39. 

notice  of  election  as,  55. 
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SURVETORr-^wi^iwM*;. 

appointment  of,  form  of,  55. 

weekly  account  of  money  expended,  57. 

dnties  of  district  surveyor,  93. 

duties  of  outgoing  surveyors,  102. 

powers  of,  under  Highway  Act,  1835,  vested  in  nrfoan  authority,  133. 

combination  of  highway  boards  to  appoint  district,  147. 

appointment  of,  in  certain  parishes,  156. 

provision  for  balances  of  outgoing,  164. 

allowances  to,  by  justices,  respecting  repairs  of  bridges,  191. 

of  county  bridges  empowered  to  g^et  materials,  198. 

tools  and  materials  Tested  in,  200. 

of  coimty  bridges  empowered  to  take  stones,  207. 

quarries  in  gardens,  207. 

satisfaction  for  stone  and  damage,  207. 

election  and  appointment  of,  219. 

neglect  of  parish  to  appoint,  220. 

demand  of  poll,  220. 

who  may  Tote,  220. 

injury  to  bank  on  roadside  by,  221. 

lowering  of  soil,  221. 

removal  of  fence,  221. 

power  to  lop  trees  on  lands  adjoining  highway,  222. 

power  of,  to  out  drains  on  adjoining  land,  222. 

power  of,  to  incur  expenses,  223. 

doing  unlawful  act  in  obedience  to  orders,  224. 

no  action  against,  for  non-repair  of  county  bridge,  224. 

personal  liability  of,  226. 

right  to  notice  of  action,  226,  227,  228,  229. 

interest  in  contract  by,  229,  231. 

outgoing,  duty  of,  to  collect  rate,  230. 

action  by,  against  co-surveyor  for  money,  230. 

right  to  recover  account  books  from,  230. 

right  to  charge  costs  of  appeal,  230. 

mandamus  i-o  compel  production  of  accounts,  231. 

action  against  predecessors,  231. 

rights  of  outgoing,  232. 

recovery  of  disbursements  by,  233. 

accounts  of  aBsistant,  234. 

disallowance  of  accounts  of,  234. 

accounts,  power  of  special  sessions  to  state  a  case,  234. 

accounts  of,  appeal  against  allowance  of,  234. 

neglect  of  duties  by,  235,  236. 

liability  of,  for  neglecting  to  repair,  235. 

neglect  of  specific  orders  by,  236. 

neglect  of  duty  by,  289. 

certificate  of,  as  to  extraordinary  expenses,  343. 
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SURYEYOR— continued. 
appointment  of,  344. 

liability  of,  for  depositing  stonee  for  repairs,  393. 
lopping  down  trees  on  default  of  owner,  397. 
remoyal  of  stepping  stones  aoross  brook,  398. 
pnlling  down  honse  as  a  nuisance,  401. 
liability  of,  for  debt  of  predecessor,  506. 
liability  of  parish  surveyor  for  repair  of  turnpike  road,  594. 
right  of,  to  take  materials,  596. 

SWINE,  keeping  of,  near  street,  81. 

TEMPOBART  ROAD,  power  to  use  adjoining  ground,  11. 

THRESmNG  ENGINES,  exempt  from  penalties,  181. 

TOLLS, 

exemption  from,  84.     See  Biotolbs  ;  Tubhfikb. 

toll  bar  and  houses,  544. 

construotiDn  of  Turnpike  Act,  545. 

of  bridge,  pontage,  646. 

toll-house  used  as  a  dwelling-house,  546. 

sale  of  toll-house  by  trustees,  547. 

letting,  547—551. 

mode  of,  to  highest  bidder,  547. 

lease  of,  548. 

agreement  to  let,  non-execution  by  sureties,  548. 

contract  with  sureties,  joint  or  several,  549. 

right  of  lesHee  and  trustees  to  alter,  550. 
mortgage  of  tolls,  551 — 555. 

power  to,  55 1 . 

secured  creditor,  552. 

prior  mortgages,  552. 

voluntary  assignment,  553. 

Mortmain  Act,  553. 

of  toll-houses,  554. 

Statute  of  Limitations,  554. 

mandamus  to  compel  turnpike  trustees  to  pay  interest  on,  555. 

personal  responsibility  of  trustees,  555. 
toll  collectors,  565 — 557. 

notioe  of  action  ag^ainst,  555. 

indictment  for  taking  tolls  unlawfully,  555. 

summons  for  demanding  illegal,  556. 

appeal  from  conviction  for  illegal  toll,  556. 

illegally  appointed,  557. 

prosecution  by,  557. 
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on  what  payable,  567 — 662. 

extinguishmeiit  of  old  franchise  hj  Btatutes,  568. 

taxed  oart,  568. 

locomotive  steam  plough,  669. 

on  carriages,  &c.,  bicycles,  569.     Se^  Bicycles. 

amount  of,  according  to  size  of  wheels,  560. 

exemptions  from,  662 — 678. 

the  Sovereign's  horses,  662. 

stores  for  the  use  of  His  Majesty,  662. 

officers  and  soldiers  on  duty,  662. 

carriage  employed  in  His  Majesty's  service,  663. 

private  carriage  of  officer  on  duty,  663. 

volunteers,  664. 

clergymen,  664. 

Nonconformist  ministers,  665. 

persons  attending  places  of  worship,  566. 

police-constables,  665. 

seafaring  persons,  565. 

fodder  for  cattle,  566. 

agricultural  produce,  566. 

cattle  going  to  or  returning  from  pastures,  566. 

cart  laden  with  manure,  666. 

implements  of  husbandry,  568. 

materials  for  repair  of  road,  669. 

passing,  for  less  distance  than  100  yards,  569. 

nature  of,  571. 

passing,  several  times  in  a  day,  671—576. 

waggons,  wharfingers,  676. 

re-passing  gate,  576 — 678. 
composition  of,  678. 
evading  payment,  578 — 681. 

debt  for,  when  defendant  misrepresented  facts,  678. 

leaving  carriage  on  road,  579. 

driving  over  one's  own  land  round  gate,  679. 

admissibility  of  evidence,  580. 

conviction  for,  580. 

time  for  appeal  against  conviction,  581. 


TRAFFIC,  regulating  route  of,  during  service,  75—76.   Ste  Offbnces  ;  Ob- 

STBUCnONS. 


TRAMWAY  COMPANY  AND  ROAD  AUTHORITY, 
differences  between,  as  to  alteration  of  road,  317. 
as  to  repair,  477,  480. 
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TRAMWAY, 

oroBsing  highway,  387. 
repair  of  road,  387,  480. 
county  council  to  be  road  authority  under  Tramways  Act,  480. 

TREASURER, 

of  highway  board,  duties  of,  93. 

of  turnpike  commisfdoners,  liability  of,  590. 

TREES, 

on  lands  adjoining  highway,  power  of  surveyor  to  lop,  222. 
overhanging  highway.    See  Obstbuotionb. 

TRESPASS,  on  highway,  271. 

TURNED  LOOSE,  meaning  of,  396. 

TURNPIKE  ROADS.    See  Highway  ;  Roads  ;  Toll. 
Highway  Act  does  not  apply  to,  53. 
and  locomotives,  84. 

urban  authority  agreeing  with  trustees  of,  to  repair,  134,  135. 
distumpiked  roads  to  become  main,  150. 
minerals  under  distumpiked  roads,  158. 
meaning  of,  582. 

completion  of — certificate  of  justices,  582. 
trustees  and  commissioners  of,  583 — 594. 

transfer  of  powers  to  district  councils,  583. 

power  to  divert  roads,  585. 

not  liable  for  consequential  injury,  585. 

necessary  conveyance  of  land,  586. 

reservation  of  private  right  over  abandoned  highway,  586. 

taking  of  building  by,  compensation,  586. 

contracts  by,  587. 

interested  in  contract,  587. 

removal  of  clerks  to,  588. 

power  to  inspect  accounts,  588. 

admissibility  of  signature  of,  589. 

liability  of  treasurer,  590. 

costs,  590. 

action  by  trustees,  591. 

action  against,  liability  for  negligence,  592. 

nuisance — ^laches,  593. 

specific  performance  for  sale  of  land  by,  593. 

injunction,  proposed  deviation,  593. 

exceeding  their  authority,  594. 
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TURNPIKE  ROADS— «m««M«rf. 

repair  of,  594—697.     See  also  Rbpaibs. 

liability  of  parish  surveyor,  694. 
trustees,  596. 
cleansing  ditches,  596. 
liability  of  parish  for  repair  of,  696. 
right  of  surveyor  to  take  materials,  596.     See  Matebzau. 
application  of  highway  rates  to  repair  of,  597 — 601. 

jurisdiction  of  justices,  597»  599. 

contribution  order,  exemption,  598. 

appeal  to  quarter  sessions,  600. 

interested  magistrates,  601. 
application  of  funds,  601 — 603. 

arrears  of  interest,  601. 

when  priority  allowed,  602. 

sinking  fund,  603. 

deficiency  of  trust  fund,  603. 
offences  upon,  603,  604.    See  Offences. 

cattle  lying  upon  road,  603. 

drawing  timber,  603. 

encroachment,  604. 

making  a  tunnel  under,  604. 
conversion  into  main  road,  604,  605. 

application  to  county  authority  for  road  to  be  declared  main  road, 
604. 

liberties  merged  in  counties,  605. 

county  authority,  605. 

main  road,  606. 


URBAN  AUTHORITY, 

powers  of  surveyor  under  Highway  Act,  1 835,  vested  in,  133. 

power  of,  to  agree  as  to  making  of  new  public  roads,  134. 

power  of,  to  construct  public  bridges  over  canals,  134. 

agreeing  with  turnpike  trustees  as  to  repair  of  roads,  134,  136. 

vesting  of  streets  in,  135. 

power  to  compel  paving  of  private  streets,  136. 

exemption  of  incumbent  of  church  from  expenses  of  paving  streets,  137. 

power  to  declare  private  streets  highways,  137. 

power  to  require  gas  and  water  pipes  to  be  moved,  138,  139. 

power  to  purchase  premises  for  improvement  of  streets,  138. 

power  to  regulate  line  of  buildings,  138. 

consent  of,  required  for  buildings  to  be  brought  forward,  139. 

power  to  make  bye-laws  respecting  new  buildings,  139. 

works  undertaken  contrary  to  bye-laws  of,  140. 

incorporation  of  Towns  Improvement  Glauses  Act,  1847.  .141. 

powers  of,  for  lighting  their  district,  141,  142. 
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URBAN  AUTHORITY —contintied. 

power  for  sale  of  undertaking  of  g^  company  to,  142. 
Watching  and  Lighting  Act  superseded,  142. 

URBAN  SANITARY  DISTRICT,  meaning  of,  162. 

URINAL,  erection  of,  on  highway,  284,  388,  541. 

USUALLY  RATED,  meaning  of,  467. 

VENUE,  local,  abolished,  420. 

VESTRY  MEETING,  1,  115. 
appointment  of  surveyor,  156. 
notice  of,  317. 


WAGGONS, 

names  of  owners  on,  35,  36.     See  Loooxotiyes  ;  Offenois. 

one  driver  for  two,  35,  78,  417. 

drivers  not  to  ride  on,  36,  78. 

drivers  of,  causing  damage,  36. 

interrupting  free  passage  of  highway  by,  36. 

driving  with,  on  wrong  side  of  road,  36. 

driver  of,  refusing  to  give  his  name,  37,  416. 

weight  in,  81. 

bye-laws  by  county  authority  as  to  width  of  wheels,  &o.,  157. 

provisions  as  to  weight  carried  by  waggons  drawn  by  looomotiveB,  186. 

limit  to  number  of,  186a. 

erection^and  use  of  weighing  machines  for,  186a. 


WATERSPOUTS,  to  be  affixed  to  houses,  70. 

WAY,  rights  of,  duties  of  district  council  as  to,  179.    See  Riohts  of  Wat. 

WAYWARDEN, 

meaning  of,  1. 

election  of,  91,  109,  112,  215. 

penalty  for  being  concerned  in  contracts,  105,  112. 

appointment  and  vote  of,  112. 

cartage  of  materials  by,  112. 

qualification  of  ex  officio,  115. 

power  to  appoint  paid  collector  of  rates,  15,  115. 

mode  of  defraying  expenses  of  highway  board,  116—118. 

power  to  levy  rates  for  payments  to  highway  board,  118. 
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WAYWARDEN— continued. 

mode  of  euforoing  payments,  118. 

to  account  to  highway  board  for  all  rates,  117. 

duration  of  office  of,  160. 

rate  accounts  of,  164. 

complaint  by,  against  overseers  for  not  paying  money  by  precept,  216. 

demand  of  poll,  216. 

WIDENING  OF  HIGHWAY, 

order  of  justices,  38,  64,  306.    See  Fobms  ;  JusnoES  ;  Highway. 

cost  of,  40. 

provisions  as  to,  46. 

removal  of  fence  by  surveyor  for,  306. 

dangerous  condition,  liability  for,  362. 

of  county  bridges,  199,  265.    See  Bbzdqes. 

WRONGFUL  ACT,  done  in  obedience  to  orders,  224. 
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